
WRITER'S E-MAIL ADDRESS

KSTANLEY@CRBLAW.COM

OF COUNSEL
FRANCES J. CHETWYND

ELLEN S. DEUTSCH

JOHN P. COLE, JR.
BURT A. BRAVERMAN
ROBERT L. JAMES
JOHN D. SEIVER
WESLEY R. HEPPLER
PAUL GUST
DAVID M. SILVERMAN
JAMES F. IRELAND, III
STEVEN J. HORVTTZ
CHRISTOPHER W. SAVAGE
ANN FLOWERS
ROBERT G. SCOTT. JR.
SUSAN WHELAN WESTFALL
THERESA A. ZETERBERG
KARLYN D. STANLEY
JOHN DAVIDSON THOMAS
JOHN C. DODGE

- FREDERICK W. GIROUX
GEOFFREY C. COOK
MARIA T. BROWNE
DONNA C. RATn...EY
THOMAS SCOTT THOMPSON
ADAM S. CALDWELL
SANDRA GREINER
JAMES W. TOMLINSON
MARK S. KRISTIANSEN
CHRISllN S. MCMELEY+
HEATHER M. ANDERSON"
DAVID N. TOBENKIN*

+ADMITTED IN OKLAHOMA ONLY
DAOMITTED IN VIRGINIA ONLY
"ADMITTED IN CAUFORNIA ONLY

COLE. RAYWID &. BRAVERMAN, L.L.P.

ATIORNEYS AT LAW

SECOND FLOOR

1919 PENNSYLVANIA AVENUE. N.W.

WASHINGTON. D.C. 20006-3RECEIVED

(202) 659-9750

DEC 221998

December 22, 1998 l'tIlaW. COMMUNICATIONS COMMISSIOioi
OFFICE OF 1tIE SECRETARY

ALAN RAYWID
<1930-1991>

FACSIMILE
(202) 452-0067

INTERNET
WWW.CRBLAW.COM

WRITER'S DIRECT DIAL

(202) 828-9835

EM HAND DELIVERY

Magalie Roman Salas, Secretary
Federal Communications Commission
445 12th Street, S.W., TW-A325
Washington, D.C. 20554

Re: In the Matter of Carriage of the Transmission of Digital Television
Stations, Amendments to Part 76 of the Commision's Rules,
CS Docket 98-120

Dear Ms. Salas:

Enclosed for filing in the above-referenced matter, please find the original and four
copies of Reply Comments of the International Channel, TV5, TV Asia, RAI International,
The Filipino Channel and Arab Radio and TV.

Thank you for your kind attention to this matter. No. of Copies rec'd
UstABCDE

0+ tj
I

SinCerelY'~.'"

,,4dt~ ~
l:~;; D. St ~

Enclosures



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Carriage of the Transmission of Digital Television
Stations

Amendments to Part 76 of the Commission's Ru1es

CS Docket 98-120

REPLY COMMENTS OF THE INTERNATIONAL CHANNEL,
1V 5, 1V ASIA, RAI INTERNATIONAL, THE FILIPINO CHANNEL

AND ARAB RADIO AND 1V

The International Channel, TV 5, TV Asia, RAJ International, The Filipino Channel

and Arab Radio and TV (collectively lithe Commenters") each provide programming directed

to one or more ethnic communities in the United States. After reviewing the initial

comments filed by other parties in this proceeding, the Commenters wish to address issues

raised by broadcasting networks generally, as well as specific concerns raised by Entravision

Holdings, L.L.C. ("Entravision"), a Spanish-language broadcaster.

L THE COMMENTS OF BROADCAST TELEVISION INTERESTS IGNORE THE
IMPACT OF ADDmONAL MUST CARRY RULES ON NICHE PROGRAMMING
NElWORKS.

In their comments, the networks, major broadcast stations, and their trade associations

recite the importance of broadcast television and the value of localism to justify expanding a

governmentally-mandated franchise to further their public interests. They no longer seek

merely to ensure an outlet for their programming, because they already have one under the

Commission's existing rules. They also have retransmission consent agreements.

Simultaneously, they oppose any expansion of the public interest and other requirements that
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would foster the very localism to which they ascribe such value. What gets lost in the

thousands of pages of comments and broadcaster generalizations is the very real and direct

impact of expanded must carry rules on niche programming networks which offer true

diversity in programming to millions of ethnic American viewers who comprise one of the

least served viewing communities. Faced with the virtual nonexistence of additional analog

capacity, the Commenters have pursued digital carriage. However, cable operators already are

experiencing limitations of digital capacity such that expansion of the must carry rules will

directly and substantially limit the carriage opportunities for non-broadcast programming

services. The Commenters respectfully submit that the Commission must recognize the

devastating impact which the vast expansion of its must carry rules would have on these

services -- their likely elimination.

The impact of the existing must carry rules on the Commenters has been direct and

devastating. For example, the International Channel was deleted from Time Warner's critical

Manhattan system within weeks after release of the Commission's decision requiring Time

Warner to carry WMBC-TV (Ch. 63--Newton, NJ).\ Because of the limited channel capacity

on that system, the International Channel has been able to obtain only limited part-time

carriage on a leased access basis since then. Expansion of the must carry rules to additional

digital channels will severely constrain the remaining carriage opportunities for niche

programming services on digital tiers.

n. THE IMPOSmON OF DIGITAL MUST CARRY RULES WOULD NOT SHIELD
SPANISH 1V PROGRAMMING, AS ENTRAVISION ASSERTS.

In their initial filing, the Commenters explained why, to remain economically viable,

they must secure carriage on an adequate number of cable systems around the country. The

Commenters also explained why their ability to do so would be threatened by a Commission

ruling requiring cable operators to devote even more scarce channel space to pre-existing,

See Memorandum Opinion and Order, DA 96-1231 (reI. August 6, 1996).
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mainstream broadcast video programming. Further, the Commenters explained why this result

was contrary to the Commission's long-standing efforts to promote diversity of viewpoints in

the programming available to all Americans. Somewhat ironically, Entravision takes just the

opposite view -- that without digital must carry rules, Spanish-language TV broadcasts and

local programming will be dropped by local cable operators, and that this result will not be in

the public interest.

Clearly, Commenters agree with Entravision that "the basic tenet of national

communications policy [is] that 'the widest possible dissemination of information from diverse

and antagonistic sources is essential to the welfare of the public. ,,2 However, Commenters

believe that the Commission's policy is a broad one, addressing all sources of programming

and information dissemination, not just broadcast television and local programming. As

Entravision's comments point out, approximately 60-70% of the television viewing audience

receives television service solely through cable systems.3 Therefore, the Commission must

assess the overall impact of digital must carry rules on the American viewing public. For this

reason, the Commission should evaluate the impact of digital must carry rules on Spanish and

other foreign language programming that is carried nationally, as well as the understandable

and important concerns raised by Entravision about local programming.

It would be unfortunate indeed to lose Spanish TV programming directed at local

minority populations. But imposition of digital must carry rules for all broadcast television is

not the way to solve this problem. The economic impact of digital must carry rules would be

to force specialized programming, news and information off of most cable systems in favor of

programming that had more mass-market appeal. This is likely to be true for any type of

Spanish or foreign-language programming, because mass-market programming would have to

2 Comments of Entravision Holdings, L.L.C., ("Entravision Comments") filed in CS Docket 98-120, Oct.
13, 1998 at 4, citing Turner Broadcasting System, Inc., v. Federal Communications Commission, 114 S.Ct. 2445,
2470 (1994), citing United States v. Midwest Video Corp,. 92 S.Ct. 1860, 1870-71, n.27 (1972).

3 See Entravision Comments at 6.
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be carried in both an analog and digital form. Digital must carry rules simply would not

guarantee that Entravision's Spanish programming would still be carried, given the limited

number of channels that would be available.4

A better approach would be to assess how to promote greater diversity of

programming generally. It seems obvious that this goal would be advanced by increasing,

rather than decreasing, the channels available for ethnic-oriented programming. As the

Commenters have explained, new switch technology would promote migration to digital

transmission while preserving customer choice and access to diverse programming.5

The imposition of digital must carry rules may not protect Spanish language

programming at all. In fact, digital must carry rules will seriously reduce the likelihood that

Spanish programming (and other niche-directed programming) will remain available on many

cable stations, simply because of limited channel capacity.6 Worse, digital must carry rules

would have a broad-based adverse impact on all ethnic programming, and all ethnic

communities -- Asian, Arab, Filipino, Indian -- to name a few. Many of these ethnic

communities are currently either unserved or underserved by mainstream U.S. broadcast

networks.7 In fact, the Commenters' niche programming is tailored and targeted to meet the

specific viewing needs of ethnic populations. Although it is understandable why Entravision

seeks the Commission's assistance, such assistance would be at the expense of Americans

nationwide who view programs in Spanish and more than 27 other languages who are served

by cable programming provided by the Commenters. Surely, such a result would not be in

the public interest.

4 See International Channel Comments at 13 - 16.

5 Id at 17 -18.

6 Id at 13 - 14.

7 Id at 7 - 13.
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In summary, the Commenters agree with Entravision that diversity of viewpoints and

infonnation must continue to be made available to all Americans. Imposition of digital must

carry rules, however, would seriously endanger this goal. Simply stated, the Commission

should not adopt digital must carry rules in order to protect local TV broadcasters -- no

matter how worthy -- at the expense of millions of Americans whose ethnic communities are

served primarily by cable programming.

Respectfully submitted,
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RAJ INTERNATIONAL, TIlE FILIPINO CHANNEL
AND ARAB RADIO AND TV

B A. ave
Karlyn D. S·t~nll~--

COLE, RAYWID & BRA , LLP.
1919 Pennsylvania Avenue, N.W., Suite 200
Washington, D.C. 20006
202-659-9750

Lane E. Hammond
Chief Counsel
The International Channel
5445 DTC Parkway, Suite 6000
Englewood, Colorado 80111
303-771-7700

Their Attorneys

Date: December 22, 1998

85844.1 5


