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Summary

The overwhelming weight of the comments supports the Commission's proposal to

dispense with these rules in the interexchange market. Almost all of the commenting parties

agree with MCI WorldCom that the unbundling rules should be eliminated for interexchange

services and local services offered by competitive local exchange carriers (CLECs). Such an

approach recognizes and conforms to the economic rationale derived from antitrust law that

underlies the unbundling rules set forth in the Computer II proceeding.

MCI WorldCom opposes allowing ILECs to bundle CPE and to offer enhanced services

without restrictions. The ILEC arguments, grounded in the equitable concern that they be treated

"fairly" compared to other telecommunications carriers, fail to demonstrate or persuade that their

monopoly positions in the local exchange and exchange access market, combined with unfettered

ability to bundle CPE and enhanced services, will produce more competition to benefit

consumers in all three markets. The ILECs are far better positioned to offer CPE than new

entrants. Unless the new entrants are clever enough to find a source of CPE that allows them to

put the same "value proposition" to the customer as the ILECs can, the ILEC will more easily be

able to defend their market share and competition in the local exchange and exchange access

markets will be further delayed. As MCI WorldCom stated in its comments, so long as ILECs

maintain market power, the existing bundling rules should continue to apply to them.
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Introduction

MCI WorldCom, Inc. ("MCI WorldCom") hereby replies to the initial comments filed in

response to the Further Notice ofProposed Rulemaking (Further Notice) in the above-referenced

dockets concerning the Commission's rules for unbundling of customer premises equipment

(CPE) from regulated telecommunications services and the provision of enhanced services in

cases where a carrier also offers telecommunications services to customers.! The overwhelming

weight of the comments supports the Commission's proposal to dispense with these rules in the

interexchange market. As expected, the incumbent local exchange carriers (ILECs) argue for a

! FCC 98-258 (released Oct. 9, 1998).
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false regulatory "symmetry," under which the unbundling rules would be eliminated for all

carriers, irrespective of monopoly power. As explained below, there is no coherent rational for

modifying the unbundling rules for ILEC local services, whether offered by the ILECs

themselves or by their affiliates as part of the a package.

Almost All Non-ILEC Parties Confirm That Allowing Nondominant Carriers To Bundle

CPE and Enhanced Services Promotes Competition

Almost all ofthe commenting parties agreed with MCI WorldCom that the unbundling

rules should be eliminated for interexchange services and local services offered by competitive

local exchange carriers (CLECs). As CompTel stated, nondominant carriers should be allowed to

bundle CPE with basic services, and should also be allowed to offer enhanced services without

any limitation on the nondominant carrier's offerings. Such an approach recognizes and

conforms to the economic rationale derived from antitrust law that underlies the unbundling rules

set forth in the Computer II proceeding.2

Even the two parties that oppose the elimination of the rules for any carriers do so in a

manner that confirms the market power-based approach advocated by MCI WorldCom and

others. America Online, Inc. (AOL) bases its opposition on any modification on the fact that

transmission markets are not fully competitive, particularly with regard to 'last
mile' access to residential customers. On the contrary, these essential loop

2 Amendment of Section 64.702 of the Commission's Rules and Regulations, 77 c2d
384, 443n. 52 (1980) (Computer II Final Decision), mod. on reconsideration. c 2d 50 (1981)
(Computer II Recon. Order), mod. On further reconsideration, 88 FCC .512 (1981), affd sub
nom. Computer and Communications Industry Ass'n v. ECC., 6 2d 198 (D.C. Cir. 1982) Cc.CIA),
cert. denied, 461 U.S. 938 (1983).
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facilities remain a key bottleneck that can impede competition. Moreover, as the
carriers roll out advanced services, such as DSL, new concerns are emerging
involving improper use ofmarket power and anticompetitive conduct.3

Thus, the problems specified by AOL pertain only to ILECs, not to the interexchange market.

Nowhere does AOL mention any interexchange carrier (IXC) or competitive local exchange

carrier (CLEC) conduct or market position that might require continuation ofthe unbundling

rules for such carriers. Similarly, Team Centrex opposes elimination of the rules for IXCs

primarily because that "will pave the way for the unbundling prohibition to be lifted in the local

exchange market. Such prohibition is necessary to avoid unreasonably discriminatory

practices."4 Although Team Centrex does say at one point that it agrees with IDCMA that IXCs

also could force customers to buy CPE through bundling, its entire discussion of the

discriminatory practices resulting from bundling focuses solely on ILECs.5

In short, even the rational presented by the only parties opposing elimination of the

unbundling rules for nondominant services is consistent with the elimination of those rules for

those services and provides direct support for continuation ofthose rules only as to ILEC local

exchange and exchange access services.

3 AOL Comments at 8. AOL's footnote to the quoted discussion (id. at 8, n. 16),
elaborates on the discriminatory and other anticompetitive conduct that characterizes Bell
Operating Company (BOC) and other large ILEC participation in DSL services to date, there is
no mention ofother categories of carriers.

4 Nationwide Business Telephone Systems, L.L.C. d/b/a Team Centrex Comments at 2.

5 Id. at 2-4.
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The ILECs' Request for "Syrnmetly" Should be Rejected

ILECs argue for the elimination of the rules as to all carriers and services, including their

local services. They assert that, instead ofreviewing the unbundling rules to determine whether

they should be modified, the Commission ought to examine whether there would be any reason

to impose such rules now if they were not already in place. They conclude that, under such an

approach, unbundling rules could not be justified for any carriers.6 According to the ILECs, the

intense competition in the CPE and enhanced services markets will prevent the exercise of

market power by any carrier in those markets by means ofbundling7 and that they could not

possibly dominate those markets, any more than IXCs could. They point out that those markets

are characterized by vigorous competition among many large firms, some of them larger than the

ILECs, precluding any predation strategy.8 BellSouth asserts that the unbundling rules in

Computer II were promulgated in a unique context, at a time when the Bell System was the

overwhelmingly dominant vertically integrated carrier in all telecommunications markets and

that there is now no risk that the ILECs, most ofthe which are not vertically integrated, could

harm the CPE market.9

6 USTA Comments at 3-4; US West Comments at 2-3. US West argues that while State
Farm previously may have required a status quo-based approach toward the review of existing
regulations, Section 11 ofthe Communications Act, added by the 1996 Act, reversed that
presumption. US West Comments at 4.

7 US West Comments at 2.

8 Ameritech Comments at 10-14; BellSouth Comments at 4-8.

9 BellSouth Comment at 4.
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Several ofthe ILECs cite the Cellular Bundling Order as precedent for the approach that

they say should be taken now with regard to the bundling of CPE and enhanced services with

their local services. They assert that requiring that the basic service portion of any bundle be

made available separately on an unbundled basis, as was required in the Cellular Bundling Order,

will be sufficient to prevent discrimination or any adverse effect on the CPE or enhanced service

market,IO arguing that the local service market is as competitive now as the cellular service

market was at the time of that order. II They argue that, just as the Commission allowed cellular

carriers to bundle in spite of the absences of full competition in the cellular market, since on

service provider could significantly affect the CPE market, the consumer benefits from bundling

justify bundling with ILEC local services. 12

The ILECs assert that they will be disadvantage if CLECs and IXCs are allowed to

bundle their services with CPE and enhanced services while ILECs are prohibited from doing

SO.13 They claim that there is no justification for different rules for different categories of

carriers, as long as the basic service portion of any bundle is available separately, which ensures

nondiscrimination and the inability to exercise market power. They assert that different rules for

10 Ameritech Comments at 10-14; BellSouth Comments at 4-5.

II Ameritech Comments at 10-14; Bell Atlantic Comments at 3-7; SBC Comments at 6.

12 Bell Atlantic Comments at 2; BellSouth Comments at 11-12; SBC Comments at 7-9.
See also BellSouth Comments at 9 (citing Commission decisions allowing ILECs to price
bundling video services with local services, as long as the unbundling tariffed rate imputed to the
bundled sales, and to the local service with CMRS provided by the ILEC's affiliate).

13 See,~, USTA Comments at 2.
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different carriers prevents the benefits of bundling to be made available to all consumers,14

contrary to the competitive neutrality goal ofthe Telecommunications Act of 1996, which was

intended to open up markets to new entrants. 15 SBC goes so far as to argue that ILECs should

not be denied the right to bundle CPE and enhanced services with local services while IXCs are

permitted to bundle those products with interexchange services, even in a situation where an IXC

may not include (resold BOC) local service in the bundle. 16 The ILECs claim that unless all .

carriers are permitted to bundle CPE and enhanced services with whatever basic services they are

authorized to provide, ILECs cannot hope to compete against the bundled offerings ofIXCS. 17

Next Level Communications also appears to take the position that the rules should be

eliminated for all carriers, asserting that there is significant competition in all service markets

and CPE. Next Level's argument, however, is limited to the high speed data and video markets.

It claims that, as in cellular service and DBS, bundling is an effective promotional vehicle in the

high speed data market, thus allowing ILECs to compete with video and cable modem services -

the current "incumbent" broadband service providers offering bundled video and data services.

Next Level concludes that, as the new entrants into HDSL, ILECs should be allowed to bundle

video and data services with broadband CPE. 18

14 BellSouth Comments at 13-15.

15 SBC Comments at 4-5.

16 SBC Comments at 11.

17 SBC Comments at 8; USTA Comments at 3.

18 Next Level Communications at 2-7.
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In evaluating the arguments advanced by those parties supportive of allowing ILEC

bundling, MCI WorldCom suggests that the Commission identify and adhere to its stated goals

of furthering competition. The outcome of this proceeding should be tested against the standard

ofwhether consumers of services and products in all three markets will be benefited by the

removal ofrelaxation of any particular bundling rule. 19 Stated differently, the test for whether a

bundling prohibition or restriction should be lifted for a particular segment of the

telecommunicaions industry is whether consumers in all three affected markets -

telecommunications services, CPE and enhanced services --will be benefited by greater choices,

innovative services and products, increased convenience, and competitive pricing. The ILEC

arguments, grounded in the equitable concern that they be treated "fairly" compared to other

telecommunications carriers, fail to demonstrate or persuade that their monopoly positions in the

local exchange and exchange access market, combined with unfettered ability to bundle CPE and

enhanced services, will produce more competition to benefit consumers in all three markets.

MCI WorldCom's Comments in this proceeding addressed most of the arguments put

forth by the ILECs to support their assertion that they should be allowed to freely bundle

enhanced services and CPE.20 Our comments discuss a number of anticompetitive concerns that

arise should a monopolist in one market be allowed to bundle its services with competitive

offerings in adjacent markets. In the past, the Commission itself identified the problem of forcing

the monopolist's customers to take the monopolist's CPE, as well as the problem ofILECs

19 Notice at para. 5.

20 MCI WorldCom Comments at 12-23.
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subsidizing CPE through monopoly profits. In addition, our comments identify how the bundled

provision of CPE can promote strategic pricing that harms competition. In its comments SBC

confirms MCI WorldCom's fears of well-funded ILEC strategic pricing by means ofbundling

when it states that "[s]ince bundling allows a larger revenue base, inclusive of network services

and CPE, pricing arrangements and discounts can be uniquely tailored.21 "Uniquely tailored" is

clearly a reference to the ILECs' ability to target large business customers that are so critical to a

CLEC's ability to enter a market. Finally, we also discussed the leveraging problems ifILEC

section 272 affiliates or "ILEC-CLEC" affiliates are allowed to leverage ILEC market power into

the CPE and enhanced services markets. The issues identified are substantial, and require the

Commission to proceed first to eliminate bundling restrictions for telecommunications carriers

who are nondominant.

MCI WorldCom Supports Requirements that ILECs Must Offer Voice Mail Services to CLECs

In its comments, Network Plus discusses at length the competitive inequities that exist in

the local exchange market, where the ILEC currently offer a bundle of local telecommunications

service and voice mail (an enhanced service), while simultaneously refusing to sell voice mail to

CLECs for resale to their customers or as an unbundled element.22 MCI WOrldCom concurs in

Network Plus' view that many consumers consider voice mail a critical service, and are reluctant

to change providers if the new entrant does not offer voice mail. Yet the ILECs have refused to

21 SBC Comments at 9.

22 Network Plus Comments at 7-17.
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offer voice mail for resale or as an unbundled element -- even though they are bundling their

local service with voice mail and offering the package in the marketplace.23 In the instant

proceeding, the Commission should find, as a matter of federal law, that ILECs must offer

enhanced services that they are bundling with local services pursuant to the requirements of

section 251 -- for resale or as an unbundled element.

GTE's Arguments on How Bundles Would Be Treated for Universal Service Purposes Is Beyond

the Scope of this Proceeding

GTE raises a question concerning the eligibility ofcarriers for universal service fund

(USF) support where they offer only one bundle of service containing local services, CPE and

interexchange to11.24 GTE argues that such a carrier should receive universal service support for

serving customers who purchase the bundle. GTE forsees a problem, however, ifthat bundle is

priced for high-end customer, in which case, the carriers would be getting support without

serving low-end subscribers. GTE's solution is to require all eligible carriers to offer at least one

set of services that meets or exceeds the list of supported services, but is available at a price no

greater than the maximum affordable rate determined by the state commission. How universal

service support is paid, and on what basis it should be paid, is currently the subject of an ongoing

23 A separate petition, concering the availability ofvoicemail for resale, has been
pending for nearly a year. Petition ofthe Telecommunications Rese11ers Association for a
Declaratory Ruling, filed March 5, 1998.

24 GTE Comments.
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rulemaking that has not reached resolution.25 It is far from clear that there will be any need to

reconcile universal service support payments with specific carrier offerings in order to ensure

that universal service policy is achieving its goal. The Commission should defer consideration of

this question to its universal service docket.

Conclusion

MCI WorldCom requests that the Commission eliminate its bundling restrictions as those

apply to nondominant carriers, while maintaining those restrictions for dominant carriers and

their affiliates.

Respectfully submitted,
MCI WORLDCOM, INC.

e-fI?. A ...~1I-~
~~rArown

1801 Pennsylvania Ave., N.W.
Washington, DC 20006
(202) 887-2551
Its Attorney

Dated: December 23, 1998

25 In the Matter ofFederal-State Joint Board on Universal Service, CC Docket No. 96
45, Second Recommended Decision, FCC 98J-7, Nov 25, 1998.
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