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1 going to go anywhere from there because you can't make

2 constituents in a format where they don't see us. So we

3 felt it was going to just hover in sixes and sevens and

4 maybe eights on a great day.

5 Q Did you make any suggestions to the people at the

6 station concerning what sort of changes they might want to

7 make at this time?

8

9

10

A

Q

A

As regards to the format?

Yes.

Well, I did. I mean, again, when we looked at the

11 landscape, if we were all in the war room and we said if our

12 lives depend on getting a 10 or a 12, what's the best way to

13 do this, and I mean, it was a -- on my part anyway, a

14 completely ho holds barred. We would have done Chinese folk

15 songs if we felt we could get a 10 or 12. So I didn't have

16 a for a long time a prejudice about format.

17 But I did feel that some place in the rock matrix

18 was a grand slam home run for a number of reasons.

19 Q Let me show you a document at this point. If you

20 could look at a Pathfinder volume exhibit that I've just

21 handed you, Exhibit No.3.

22

23

24

A

Q

Okay. All right.

I'll let everybody else find it.

If you would take a moment, sir, to review it.

25 It's a six-page. Let me give you a chance to look at the
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1 entire document.

2 (Witness reviews document.)

3

4

5

6

Q

A

THE WITNESS: Okay.

BY MR. HALL:

Have you seen this document before, Mr. Moore?

Yes, I authored this document, and it would have

7 been a synopsis on the just released fall '95 in January '96

8 rating book. The purpose of this was to dissect that and to

9 offer thoughts on it.

10 Q Is there any discussion in this document about

11 potential format changes at all?

12 A What we tried to do was to offer an honest opinion

13 of where WRBR was in its current stance and the fact that

14 indeed there might be some opportunity to go in another

15 direction of people were so inclined.

16

17

18

Q

A

Q

Would you look at page 5 of the document?

Okay.

In a paragraph about two-thirds of the way down

19 beginning, "Only rock as sit is," do you see that paragraph?

20

21

A

Q

Yes, I do. Right. Right.

There is a reference in there to an "active rock

22 approach" in quotations.

23

24

A

Q

Yes.

Will you explain what you meant by the term

25 "active rock"? There was some discussion of it here in the
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1 document but if you could explain for us here today.

2 A Sure. Active rock is another industry term that

3 refers to a new order of rock radio that we started seeing

4 crop up in the mid-nineties, early, mid-93, '94, '95, where

5 a station takes some of the classic guitar grade, such as a

6 Led Zeplin, a Jimmy Hendricks, and sprinkles those classic

7 types that seemingly are timeless with a lot of modern rock

8 that an 18 to 24 or 18 to 30-year-old would normally

9 polarize to. So the interesting outcome of active rock is

10 that it does surprisingly well in a fairly broad target

11 demographic, and it seems to impact quite quickly.

12 We felt -- we had had some experience with Paxon's

13 XADA in Miami, some real good results with active rock

14 there.

15

16

17

Q

A

Q

XADA is a station there?

Yes.

Do you feel that active rock was a possible avenue

18 for WRBR?

19 A There are a lot of things available to us when we

20 look at the market's landscape besides a perceptual study.

21 For example, if we look at how rock is traditionally done as

22 a format in the Midwest, Chicago or Minneapolis, Detroit, et

23 cetera, and we couple that with the fact that we have a

24 large university community in South Bend that doesn't just

25 embrace students, but what the Claratoss Prism Company calls
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1 "town and gown" as a cluster of people who orbit around a

2 university in an Ann Arbor or a Palo Alto or Columbia,

3 Missouri, or whatever, and these people may not be students

4 but they're 18 to 34s that are support people or tech people

5 or campus security to administrative people.

6 So we felt that the large "town and gown" Notre

7 Dame community, coupled with the proclivity of rock to do

8 well in the Midwest, gave us a very clear road map to pursue

9 active rock.

10 Q Was there any thought given at this time to

11 considering a country format for WRBR?

12 A Would have been happy to do it except I didn't

13 feel we could win with it. I felt that we probably would

14 share a modest hill, but I knew that wouldn't be enough for

15 Dave Hicks. So we really didn't talk about it very

16 seriously. I mean, country is a fun and interesting format,

17 but much like any other format, you can't double its

18 constituency. It is what it is. And so for us to have a

19 shot at being the number one radio stations we really felt

20 we needed to make a flanking move.

21 Q At this time, January of '96, at or around this

22 time did you become aware of an opportunity for RBR to

23 acquire the Bob and Tom Show?

24 A Yes, I did. We had watched Bob and Tom with some

25 interest, and, of course, that's another story, but I have a
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1 history with Bob and Tom anyway.

2

3

Q What's that history?

JUDGE CHACHKIN: Do we really need all this in the

4 record? I mean, what is the point of all of this? Can't we

5 shorten it somewhat? I mean, is there anything in

6 controversy or anything? I mean, why are we going into all

7 these elaborate details?

8 I mean, it's colorful, it's enjoyable to find out

9 what was happening, but I don't see how it's relevant to the

10 issue in this case.

11 MR. HALL: Well, we're trying to show the control

12 that Mr. Hicks employed in programming issues, and that's

13 what the Bob and Tom issue pertains to, and Mr. Moore's

14 involvement in that, but we can shorten it, Your Honor.

15 That's fine.

16 BY MR. HALL:

17 Q Let's not get into your history with Bob and Tom,

18 Mr. Moore.

19

20

A

Q

All right.

And talk about did you become aware at some point

21 that the Bob and Tom Show was available?

22 A Yes, it had been on Notre Dame's AM station, WNDU-

23 AM, and had ceased to be there because it was incompatible,

24 obviously, with Notre Dame's hierarchy of priorities.

25 Q When was it that it went off the air at WNDU?
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I can't cite the date but I think it left in very

2 late '95. My guess would be that it went off maybe in

3 December. I know there was a lot of buzz about it going

4 off. The trades picked up on it and so forth, and it

5 certainly was clear it would not be -- not be there in '96.

6 Q Did you have any discussions with Mr. Hicks or

7 anyone else at WRBR about the possibility of acquiring it?

8 A We did immediately. When it became known that

9 they would be free agents, if you will, and leave the

10 market, it seemed to fit hand in glove. It was a message, I

11 mean, like sky writing, that we ought to seize that

12 opportunity.

13 Q When did you discuss it with Mr. Hicks? Do you

14 recall?

15 A We would have discussed this, I would think, just

16 about the time we were doing this synopsis of the ratings or

17 directly thereafter. It was really confirmed to us that

18 indeed Bob and Tom was gone from WNDU.

19 Q Were there any -- was there any thought given to

20 how Bob and Tom would affect a potential format change at

21 WRBR?

22 A Well, it simply -- it simply -- I don't think it

23 would have prevented us from doing the format, but I think

24 that it was a great case of power brought at the right time

25 bringing more power. It was just a great way to tie the
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1 whole package up. It underscored the whole potential for a

2 rock format on a radio station.

3 Q Were you involved in WRBR's acquisition of the Bob

4 and Tom Show?

5 A Well, in the sense that we certainly endorsed it,

6 and we certainly couldn't wait to get it on the radio

7 station. We set a very aggressive time table to change the

8 format, but I think Dave did all of the negotiating as he's

9 done since. I mean, that was really his role, not ours as a

10 consultant.

11 Q After the Bob and Tom Show was acquired, what was

12 the next conversation concerning the format change?

13 A Well, we were very interested in getting it on

14 before the spring book started, which is usually the last

15 Thursday in March. So we had a window of time, and every

16 day we could buy to get the format converted and at the same

17 time achieve tactical surprise, because we didn't want

18 anyone to know that we were going to do this in the market,

19 and we had hoped to get this on in mid-March.

20 Q What was the Audience Development Group's role in

21 the process?

22 A We designed the music blueprint of the station,

23 literally helped select the 500 and some song catalogue;

24 worked to build what we call the programming plots and all

25 the sequences. So we really were very, very involved with
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1 all the strategic and tactical elements of the station.

2

3

4

Q

A

Q

Would you turn to Exhibit 5 of the binder, please?

I have it.

Would you turn to that document to the sixth page

5 of the document?

6

7

8

9

A

Q

A

Okay.

Tell me when you're finished looking at it.

(Witness reviews document.)

Yes, this is a strategic pro forma for the

10 station.

11 Q I notice this is undated. Could you give us an

12 approximate time when it was prepared?

13 A I imagine that this was done yet in January,

14 certainly and probably within a week or 10 days after the

15 January 12th communique.

16

17

18

19

Q

A

Q

A

What is the purpose of this memorandum?

Of this six page?

Yes.

Exhibit 5?

20 The purpose of it is to spell out the action plan

21 outline and road map for the radio station evolved.

22

23 to?

24

Q

A

Now, I notice that -- who is this memo directed

This one probably would have gone to Dave Hicks,

25 certainly to Steve Kline and Joe Turner, who at that time
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1 was clearly going to be our quarterback or program director.

2 Q Did you deal with anyone else at WRBR concerning

3 the format change at this time?

4 A No. Only, only right on the eve of doing it, to

5 make sure that the sales manager knew what we were about to

6 do. I mean, you know, not literally, I mean, but we felt it

7 was important at that late date that the sales manager had a

8 sense of what we were going to do with the radio station so

9 he could prepare his sales data.

10

11

Q

A

What was Mr. Hicks' role in this process?

Well, I mean, he certainly was the driving force

12 behind the decision to do it. We were trying to meet his

13 needs of creating a station that would become a number one

14 ranked radio station, and clearly as an owner he was

15 interested in the top line and bottom line that we all

16 thought it could achieve.

17 Q Were there meetings involving you and the

18 individuals at WRBR at this time?

19 A The individuals, could you help me understand?

20 What do you mean?

21 Q Yes. Well, let me ask you this. Did you have any

22 meetings with anyone at WRBR, Mr. Hicks, Mr. Turner, Mr.

23 Kline?

24

25

A

Q

Oh, oh, yes. Yeah.

Did Mr. Hicks attend these meetings?
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3

4

A

Q

A

Q

Yes.

Did he participate at the meeting?

Fully, yeah.

Ultimately who made the decision to bless the

1482

5 format change?

6

7

8

9

10

A Dave.

Q When did the format change hit the airwaves?

A We signed on in mid-March. I would want to say

it's the 16th, give or take, but we got in in March, just in

advance of the spring sweep.

11 Q And how has that worked out, the format change and

12 the Bob and Tom acquisition?

13 A Well, the station, I mean, there are, I guess, a

14 couple of ways you develop the station in increments. We

15 went with the big boom theory, and it debuted with huge

16 numbers. Today it's the highest ranked 25 - 54 active rock

17 station in America. So it was extremely successful. I

18 think the morning show was a huge key, but in defense of the

19 rest of the radio station, it's just a very good radio

20 station and it worked.

21 Q What has been -- I assume that Audience

22 Development Group has continued to provide consulting

23 services for WRBR

24 A Yes.

25 Q since the format change?
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Yes.

What sort of work have you done since the format

3 change as opposed to before the format change?

4 A Well, this kind of format, because it's constantly

5 moving music and IIsloosing ll new music in, unlike oldies

6 where you may move some music but there are no new songs,

7 it's much more music sensitive, so we're very active in

8 delivering to the station music research, score, fit

9 analysis, air check critiques, in-station visitations. In

10 an sense we are much like we were doing with the former

11 WRBR.

12 Q I think, before we leave the issue of format

13 change, let me ask you. Do you know who John Dille is?

14

15

16

A

Q

A

Yes.

Who is John Dille?

Well, John Dille, again, this will sound -- may

17 sound corny. Long before I had met John Dille, sort of had

18 seen him as an icon in the business who had had, with at

19 least people I knew, just a tremendous reputation for

20 running a great group, collecting great people. And John

21 and I finally met, I think our initial meeting might been at

22 a NAB or a MAB, and then we had a chance to literally do a

23 little work for John in Grand Rapids with Pathfinder.

24 Q Was Mr. Dille at all involved in the Bob and Tom

25 acquisition or the subsequent format change?
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Not that I ever saw. In fact, John never attended

2 a meeting that we had about the program and strategy of the

3 station.

4 Q Did Mr. Dille ever try to inject himself into the

5 programming issues at WRBR?

6 A No. No. In fact, once when we were meeting in

7 the conference room there on Edison Road, John inadvertently

8 walked into the -- opened the door to the conference room

9 and said, "Oops, this -- I don't belong here. It's not my

10 deal," so turned around and left immediately.

11 No, we really didn't have any contact with John at

12 all about the direction of the station.

13 Q Focusing again on the period before the format

14 change, how much interaction did you have with Mr. Hicks

15 concerning WRBR?

16 A I'd say that's escalated probably. We probably

17 have more and more simply because -- you asked earlier if we

18 had any social contact. There are certain clients that you

19 really enjoy working with and others that you may not enjoy

20 quite so much. And this is a case where thanks to the fact

21 that we're within driving distance and we can rid down

22 together, and also Dave served on some committees that I'm

23 pretty interested in such as the music committee and so

24 forth. We probably see each other six or seven times a year

25 around the station per se, and talk fairly regularly on the
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1 phone and exchange e-mails.

2

3

Q

A

What sorts of things do you discuss with him?

Dave is always interested in the music balance of

4 the station. We've done some tweaking and some minor

5 adjusting. He's always interested in my read on the

6 execution of the station. He's had some concerns about how

7 well the talent is performing in certain roles, not

8 necessarily how well, but how well the fit the radio

9 station. So he's pretty active in discussing the

10 programming and direction of the station.

11 Q Compared to other owners of stations of some of

12 your other clients, is Mr. Hicks more active, less active,

13 about the same?

14 A If we were remove, again, the Ollie Gopalies of

15 the Chancellors and the Clear Channels and the groups where

16 you don't interact with Lowrey Mays on a weekly basis about

17 a given station, and we talk about comparable situations, I

18 would say Dave is probably somewhat more active than a

19 typical owner would be, but I think part of it is because

20 he's had some programming experience and has a real affinity

21 for programming. That's my guess anyway.

22 Q What is your understanding as far as Mr. Hicks'

23 reputation among broadcasters in the circles you travel?

24 A I think that he would be among the five or six

25 most respected people I have encountered in my career, and
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1 again it's a business where it's a scoreboard business. You

2 can't really run and hide or mask good performance or bad

3 performance. And so people from the MAE level to owners and

4 mangers, from Lowrey Mays to, you know, Jim Quello. I mean,

5 people have known Dave for a long time, and I think really

6 respected the fact. If I might add anecdotally, I admire

7 most about Dave is the fact that he has pretty unselfishly

8 given back to the business which I wish I could claim, but I

9 can't. It takes a lot to take hours and days and take this

10 time and put it back in the business. So I think that's

11 probably one of the things that's earned him that kind of

12 respect.

13

14

15

16

17

18

19

20

21 Q

MR. HALL: One moment, Your Honor.

JUDGE CHACHKIN: All right.

(Pause. )

MR. HALL: I have nothing further, Your Honor.

JUDGE CHACHKIN: Any cross examination?

MR. BOYCE: A few questions, Your Honor.

CROSS-EXAMINATION

BY MR. BOYCE:

My name is Roy Boyce on behalf of the FCC's Mass

22 Media Bureau.

23

24

A

Q

Good morning.

Mr. Moore, at the time you were first retained to

25 represent WRBR, were you also retained to some work for what
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1 was then WLTA in South Bend?

2 A Yes. Yes, I was. That came prior to any

3 knowledge of Hicks Broadcasting.

4 Q Would you look at Pathfinder Exhibit I? I believe

5 it should be there.

6

7

A

Q

Yes.

Now, did you do a separate project for WRBR prior

8 on behalf of Mr. Booth when Mr. Booth was the licensee?

9 A Well, I didn't know how the ownership overlapped,

10 but I understood in the late days of Mr. Booth's ownership,

11 I didn't know Mr. Booth, only by name, nor did I have any

12 direct contact. But permission was asked of Mr. Booth for

13 me to come in and at least do an assessment of the station

14 and give some overview to it and so forth.

15 Q So this letter would refer to the same project you

16 testified earlier

17

18

19

20

21

22

A

Q

A

Q

A

Yes.

-- the assessment for --

Yes, right.

-- ultimately for Mr. Hicks.

What did you do for WLTA at that time?

WLTA was a station that had, in my opinion, and

23 clearly the numbers demonstrated it, struggled. It was

24 number two in its format in the market to the competitor's,

25 SUNY-FM. So our goal was to resurrect it, re-pioneer it and
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1 hopefully bring the station to ratings parity.

2

3

Q

A

And how long did you do work for WLTA?

We worked with WLTA, I remember getting tapes to

4 hear the station with the holidays of '93, and worked with

5 them until they decided to make a similar move, unbeknownst

6 to us, to leave the format and go country. We were not

7 consulted about that, and, frankly, I was disappointed by

8 that, but I think they were hoping to achieve complete

9 surprise, and had gone to a country specialist to do the

10 station. So it was announced to us that indeed we were not

11 doing LTA and that it would cease to exist.

12

13

Q

A

And do you know who the licensee of WLTA is?

It would have been Federated or Pathfinder.

14 Q And who is the principal of Pathfinder? Do you

15 know?

16 A Well, I would presume Mr. Dille is the principal

17 of Pathfinder.

18 Q Right. You mentioned certain connections that you

19 had with Mr. Dille

20

21

A

Q

Yes.

-- but you did not mention the WLTA project. Is

22 there a reason for that?

23 A Oh, no, I wasn't asked about it. I would have

24 been happy to, and I assumed that that was a matter of

25 record. We began working with Mr. Dille in Grand Rapids and
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1 the nomination came to consider working with WLTA in South

2 Bend because of it.

3

4

Q

A

So you were working in Grand Rapids first?

We had done some work, yes, for WCUZ, starting in

5 June of '93.

6 Q Now, if you will look at Pathfinder Exhibit 3,

7 your January 12, '96, memo.

8

9

A

Q

Yes.

You will notice it refers in the first line

10 "Confidential to Steve Kline, Dave Hicks, Federated Media"?

11

12

A

Q

Yes.

What's the significance of the reference to

13 Federated Media?

14 A Well, frankly, I was hoping to use this as a

15 passive sales tool. John called me immediately and said,

16 "Don't waste your memos on me. I don't have anything to do

17 with the station and I really shouldn't be receiving them."

18 We were courting him in Fort Wayne and Tulsa. In

19 fact, we thought we were pretty close to doing is smooth

20 jazz station in Tulsa. So my aim in doing this was to sort

21 of provide a document that would say we're pretty thorough.

22 We're carrying this as a typical analysis and so forth. But

23 John tactfully called us and said, "Sure appreciate sending

24 it but don't waste --

25 Q So a copy of this went to John Dille?
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Yes.

And did you view Mr. Hicks and Mr. Kline as being

3 part of Federated Media?

4 A I didn't view Mr. Hicks as being any part of

5 Federated Media. In fact, it was strange because I felt

6 that he was a strong competitor of Federated Media in an odd

7 sort of way. Mr. Kline, I did. Certainly knew Mr. Kline

8 was as an agent for Dave managing the station.

9 Q Well, in the caption to this letter it says, Steve

10 Kline, comma, Dave Hicks double slash, Federated Media.

11 A Yes.

12 Q That would suggest that you were referring to them

13 as Federated Media, wouldn't it?

14 A Well, no, it would suggest I probably wasn't --

15 wasn't very technical. I did the memo personally. It's

16 from my own hand and my own keyboard, so what I meant to

17 indicate was a copy to Federated Media. There was no

18 question about whose radio station, frankly, WRBR was.

19 Q Why didn't you put John Dille if he was the one

20 who was sent a copy?

21 A I thought probably out of propriety it simply

22 wouldn't be a good idea. I wasn't sure that -- frankly,

23 that Dave would embrace the idea that in a sense I was

24 sending this to another radio station in the market. I'm

25 sure I could have gotten his permission to do it, but I
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1 think my sense was really this is an assessment for the two

2 guys most involved with running this radio station.

3 Q Do you generally share your work product with

4 competitors of your clients?

5 A No, this is an unusual situation. Most often

6 these are treated as a fiduciary document. However, there

7 had been probably 10 or 12 instances where if we know that

8 this individual is a good friend, that they, you know, share

9 a commonality of interest in terms of the business and so

10 forth, that we might copy a working document.

11 So occasionally we will do that, but typically,

12 no, we don't. We treat it as a fiduciary document.

13 Q Well, what commonality of interest did you

14 perceive between Mr. Hicks and Mr. Dille?

15 A Only in the sense that I didn't think Mr. Hicks

16 would mind if I did Pathfinder stations in Fort Wayne or

17 Tulsa. In other words, to a greater end of getting an

18 endorsement to do those radio stations, I certainly thought

19 it would be okay with Dave if we shared something with John.

20 Q Even though Mr. Hicks -- Mr. Dille operates a

21 competing radio station in the same market as Mr. Hicks?

22 A Yes. Had we gone, I might add, country frontally

23 against or planned to against Mr. Dille, then certainly that

24 would not have occurred, if we had frontally attacked him.

25 Q Now, just to clarify on page 5 of this document
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1 that you discussed earlier, below the paragraph on active

2 rock, active -- on the active rock format, there is another

3 paragraph and this is on page of --

4

5

6

A

Q

Yes, I'm on five.

Okay. Of Exhibit 3, Pathfinder 3.

In which you appear to make some other

7 suggestions, "First, to vastly improve our oldies position

8 or to attach the underside of the AC cluster with what we

9 term as 'diet CHR.'"

10 A Yes.

11 Q Is that a separate recommendation from the active

12 rock?

13

14

A

Q

Yes.

Or is diet -- so at this point you were making

15 three possible suggestions, either stay the course with

16 oldies.

17

18

19

20

21

Q

Q

A

Q

A

Yes.

Do active rock, or do diet CHR.

Yes.

Had any decision been made at this point?

No. This was an assessment coming off the fall

22 book, which was just okay for WRBR. It might have been up a

23 little or down. I think down a little actually. So this

24 was, look, here is the reality. If we're talking about a

25 number one station some directions that I deem to be
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1 attainable for you under your current operating situation.

2 Q Was any decision made to change the format prior

3 to the time it became known that the Bob and Tom Show would

4 be available?

5 A Well, I -- that's probably a better question for

6 Mr. Hicks. My sense was that in his mind he had made up his

7 mind months before, and I can't prove that, but my sense was

8 that anything stopping short of something that would make a

9 run at the top spot of the market simply wasn't

10 satisfactory.

11 Q But no -- nothing had been communicated to you

12 indicating that a decision had been made?

13 A A specific format. No, we had not heard a

14 marching order to prepare a certain format.

15 Q Now, if you could turn to Pathfinder Exhibit 5,

16 which is your letter, I believe you testified, of a week or

17 two later, or your memo.

18

19

A

Q

Right, I have it.

Could you look at the first paragraph of the text

20 beginning, "WRBR has been a sub-optimized product," and if

21 you could read that paragraph?

22

23

24

25

A

Q

A

Yes. aloud or --

No, to yourself.

All right.

(Witness reviews document.)
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THE WITNESS: Okay.

BY MR. BOYCE:

There is a reference there to B-100. What's that

4 a reference to? What is B-100?

S A That is -- was the evolved LTA which became the

6 country stating WBYT, B-100.

7 Q Right. Now, you say here that, "We've assumed

8 that while the station's oldies position is viable as a

9 complement to B-100."

10

11

A

Q

Um-hmm.

Was it your understanding that the programming of

12 WRBR was in some way designed or intended to complement that

13 of WBYT?

14 A No, complement needs to be applied to -- what we

lS mean by that, and we would do this with any ownership in any

16 market, what we're talking about is a selling complement

17 where we're trying to -- it's an interesting hand-in-glove

18 type of relationship between a country and an oldies radio

19 station. If you're a Chancellor of you're a Clear Channel,

20 that's a very good sales linkage in terms of national sales

21 and so forth. It doesn't have anything to ratings

22 complement because those two like groups are completely

23 separate.

24 Q Well, I don't understand that quite -- the word

25 "complement" would seem to indicate that there was some
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1 relationship between the format of WRBR and the format of

2 WDYT.

3 A Only if you're in the Gavern Guild or CATS and are

4 trying to present a strong 25 - 54 story to a national

5 advertising client. This is a question of portfolio, in

6 terms of selling. In fact, the biggest, competitively the

7 biggest typically the biggest sharing competition of a

8 country is with an oldies station or an oldies biggest

9 sharing competition is with a country station. So from a

10 programming for numbers standpoint, it doesn't complement it

11 at all. You see what I'm saying?

12 In other words, your second favorite station, if

13 you're a county partisan, is often oldies and vice-versa.

14 But when we talk about saying here, Mr. Client is a strong

15 25 - 54 selling story, we have 25 - 54 men, 25 - 54 women,

16 look at the strength of the stations combined, that's a

17 complement. They co-exist or the confluence of the two make

18 a great sales story.

19 Q Was it part of your mission to ensure that that

20 continued, that such a complement existed?

21 A That's driven totally by the ownership, sir. As a

22 former owner, I would certainly recommend that. But if you

23 can have twice the size -- you know, it's all a matter of

24 numbers in terms of turning this into revenue stream. If

25 you can double your constituency, even though now from a
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1 selling standpoint it's not quite the same, I would have to

2 vote on the side of doubling your numbers.

3 I think Dave Hicks' concern was that RBR stand on

4 its own and have a chance to be the number one radio station

5 in the market.

6 Q Now, in the sentence before the one we considered,

7 it says, "WRBR has been a sub-optimized product."

8 A Yes.

9 Q What does that mean?

10 A It wasn't as good as it could be. We didn't have

11 a very good morning show. We weren't going to get a very

12 good morning show, if you wanted one answer. And I just

13 felt that there wasn't any passion or a lot of passion

14 that's required for an oldies station to be done well, to

15 see it into the tens or elevens or twelve. So I would have

16 upgraded it from a C to a B plus, but it was never going to

17 be an A student.

18 Q Well, had it been sub-optimized, from your point

19 of view, in order to -- so that it could serve as a

20 complement to WBYT?

21

22

A

Q

No. No, just exactly the opposite.

You mean WBYT was less successful during that

23 period prior --

24 A No, WBYT -- I'm sorry. WBYT was exceedingly

25 successful. It roared out of the blocks with big numbers.
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1 ZIT won the country battle just as later WRBR did in rock,

2 and so the frustration of being subordinated to WBYT was, I

3 think, a growing irritation with Dave Hicks.

4 Q And your basis for that knowledge is?

5 A Dave's verbalization of that fact. "I want to be

6 the number one radio station. I'm not used to being number

7 three or four. I want to vase something that gives me the

8 chance to be that, and I don't care what it is, as long as

9 we can sell it. I simply want a chance to go for the top

10 spot."

11 Remember, he had run a very -- he probably was

12 spoiled. He had run an extremely successful number one

13 radio station with blockbuster numbers in

14 Kalamazoo/Battlecreek for a long time. So I don't think

15 Dave had really tasted mid-pack niche performance. I think

16 his whole insatiable appetite to climb to the top of the

17 mountain and say, "There we've got the number one radio

18 station" was driving this, and I got the message.

19 Q Prior to January of 1996, had there been

20 consideration of changing the format?

21

22

23

24

A

Q

A

Q

Yes.

And what was, in fact, that consideration?

Do you mean in a specific format choice?

Well, you mentioned that initially you said that

25 as a result of your first study of WRBR that it would be a
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1 wise idea to maintain the oldies on an interim basis.

2

3

4

5

A

Q

A

Q

Yes.

Is that correct?

Yes, that's correct.

Did there come a time after that recommendation

6 that there was consideration, and before the actual --

7

8

A

Q

Sure.

format change when different formats were

9 considered?

10 A Yes. We never built a model for one or talked

11 real specifically about how it would happen, but these

12 markets are fluid. I mean, a rating book is a snapshot not

13 a motion picture. So if a station, for example, loses a

14 morning show or loses a program director, it's very

15 personnel-sensitive. Again, not unlike sports.

16 So with each passing book, typically the time that

17 we would do that would be after a book came out. We looked

18 at the results. We looked at our effectiveness of what the

19 advertising community refers to as a cost-to-point

20 effectiveness, and would say Dave, Dave's question was

21 continually "Are we going to get there with this? Can we be

22 better?" And obviously we would have liked to have said

23 unequivocally, "Yes, we can."

24 But at some point belief turns to hope and you

25 say, "We're just not going to be able to push this thing to
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1 the next level."

2 Q Did there come a time prior to the actual format

3 change in 1996, when you had changed your -- when you said

4 that, "Well, now I think it's time to make a change?"

5

6 A

In other words, at first you said

No, no, no, I didn't offer that. I did on the

7 heels of the fall book coming out. It was very clear that

8 we were not going to be able to achieve morning dominance or

9 even morning parity with the show that we had at the time.

10 It was clear that the radio station's musical format we

11 weren't able to put enough people, if you will, in the

12 stadium, what we call cumulative audience on a weekly basis.

13 We weren't able to get the tonnage with the station that we

14 needed to be able to convert that to number one shares, if

15 that makes sense.

16 Q Now, who did you work with initially at WRBR after

17 Mr. Hicks acquired the station? What staff people did you

18 principally deal with?

19 A Oh, sure. We worked with the guy who -- named Bob

20 Henning primarily as our "go to" guy, our sort of execution

21 guy within the radio station. And Bob Henning had a modicum

22 of programming experience and also was doubling as an

23 engineer. He had quite a bit of contract engineering

24 outside the station. IN fact, had worked for another client

25 of ours. So Bob Henning was the initial guy that we worked
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1 with on the oldies format starting in May of '94.

2

3

Q

A

And did you deal with Phil Britten at all?

Yes, we had some dealings with Phil Britten

4 because Phil Britten was to be the LTA program director

5 going back to our early experience with WLTA. Phil had at

6 one time worked for Dave, and was apparently on the beach or

7 what have you, but came to WLTA. And then for a brief time

8 Phil came over and started patched a hole when Bob Henning

9 could no longer he became, I guess, the director of

10 engineering for the group or what have you, but it was clear

11 that Bob Henning didn't have time to return a phone call.

12 And so we wanted to fill a program director void,

13 and phil came over, and oversaw the computer and so forth a

14 little bit for us just as a stop gap for a period of time.

15 Q And after the format change, who have you

16 principally dealt with at the station, at WRBR?

17 A Well, exclusively Joe Turner and Dave Hicks, with

18 some communication through Steve Kline, again pertaining to

19 sales, marketing. For example, we helped write a sales

20 piece so that people could understand what active rock was,

21 but virtually Joe Turner in terms of any kind of operational

22 stuff, 100 percent of the time.

23

24

25

MR. BOYCE: That's all, Your Honor.

JUDGE CHACHKIN: Any further cross?

MR. CRISPIN: No, Your Honor.
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JUDGE CHACHKIN: Any redirect?

MR. HALL: Some brief redirect, Your Honor.

REDIRECT EXAMINATION

BY MR. HALL:

Mr. Moore, Mr. Boyce asked you about the memo on

6 January '96 in which you had mentioned --

7

8

9

10 Q

JUDGE CHACHKIN: Which exhibit is this?

MR. HALL: Exhibit 3, Your Honor.

BY MR. HALL:

Page 5, where he had pointed out that in addition

11 to the active rock there was some discussion about improving

12 the oldies and the diet CHR.

13 First of all, just so the record is clear, what is

14 CHR?

15 A CHR is an abbreviation for contemporary hit radio;

16 what we used to refer to as top 40.

17

18

Q

A

What is diet CHR?

Well, that's again our lexicon, and "diet" in our

19 terms refers to some of the edge taken off that kind of

20 radio station, so it's dampened down just slightly.

21 Q Once it became clear that WRBR was acquiring the

22 Bob and Tom Show, what was your opinion as far as the active

23 rock versus improving the oldies versus the diet CHR in

24 connection with now that Bob and Tom was going to be the

25 morning show?
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2 agent of change because the biggest fear we'd have had with

3 any format was how do we create a command presence morning

4 show. And if you knew you could have Barry Sanders in your

5 back field tomorrow, you would probably do the trade to have

6 Barry Sanders. So it was not, frankly, a very difficult

7 decision. It was let's do this and do it now.

8 Q Once that was done, what format did you think of

9 the three that we're discussing in that January memo would

10 most be appropriate with the Bob and Tom Show?

11 A Well, Bob and Tom has traditionally been a rock-

12 compatible morning show. Some people have stretched that

13 into other formats. Bob and Tom is a they're on 65 radio

14 stations nationally and climbing it's a tremendous

15 morning show, and 95 percent of them are rock radio.

16 Q Turning to Exhibit 5 in the Pathfinder volume,

17 which is your other memo that we have discussed.

18

19

20

21

A

Q

A

Q

The plan?

Yes.

All right.

Mr. Boyce asked you some questions about the line

22 saying "complements to B-I00."

23

24

25

A

Q

Yes.

I wanted to clarify something.

Would the fact that WBYT was a country station,
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1 would that have -- would that have affected you or

2 prohibited you in your own mind from recommending that WRBR

3 adopt a country format if you thought it was the best way to

4 go for them?

5 A If I thought I could beat them? No, it wouldn't

6 have prohibited me from doing it. I just wasn't going to

7 encourage Dave to climb up pork chop hill in a limited

8 format index against a station that already had a huge leap.

9

10

11

12

13

14

15

16 witness?

17

MR. HALL: That's all, Your Honor.

JUDGE CHACHKIN: You're excused. Thank you.

THE WITNESS: Thank you, Your Honor.

MR. HALL: Thank you very much.

THE WITNESS: Thank you.

(Witness excused.)

JUDGE CHACHKIN: Who is putting on the next

MR. GUZMAN: Your Honor, Pathfinder calls Alan

18 Campbell. He will be here momentarily.

19

20

21 please?

(Pause. )

JUDGE CHACHKIN: All right, raise your right hand,

22 Whereupon,

23 ALAN CAMPBELL

24 having been first duly sworn, was called as a witness herein

25 and was examined and testified as follows:
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JUDGE CHACHKIN: Please be seated.

DIRECT EXAMINATION

BY MR. GUZMAN:

Good morning, sir.

1504

5 Could you please state your name and address for

6 the record?

7 A Alan Campbell. I live at 4150 North 41st Street

8 in Arlington, Virginia.

9

10

11

12

13

14

15

Q

A

Q

A

Q

A

Q

What's your profession, Mr. Campbell?

I'm an attorney.

When did you graduate from law school?

In 1996.

Where did you attend law school?

Georgetown Law Center.

After you graduated from law school, what was your

16 first legal job?

17 A While I was attending law school, I clerked for

18 two judges on the U.S. District Court, Judge Robinson when

19 he was there and then Judge Hart. And when I graduated, the

20 first outside job I took was at Dal Lonus and Albertson in

21 August of 1966.

22

23

24

25

Q

A

Q

A

1966?

Yes.

How long did you remain at Dal Lonus?

Until November 1992.
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A

What did you do in November of 1992?

I founded or help found the firm of Irwin,

1505

3 Campbell & Crowe.

4

5

Q

A

Are you still at Irwin, Campbell & Crowe?

It's now Irwin, Campbell & Tannenwald, and I'm

6 still there.

7 Q In the roughly 30 years that you've been in

8 practice, have you had a focus, a practice area?

9

10

A

Q

Yes, communications, a lot of transactional work.

How many years would you say you've been doing

11 communications-related work?

12

13

A

Q

Well, since -- I guess that's 32 years.

All right. Are you a member of any professional

14 organizations related to communications law?

15

16

A

Q

Yeah, the Federal Communications Bar Association.

Have you ever held any offices or positions within

17 that organization?

18 A Yes. I was president of the FCBA in fiscal year

19 '93-94, which would have been July '93 to July '94. I was

20 on the board of directors of the FCBA at other times. I've

21 been a trustee of the FCBA Foundation and currently chair of

22 the FCBA Foundation.

23 Q Are you a member or participant of any other

24 communications-related organizations?

25 A I'm associate member maybe of NAB. I think our
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1 firm is, or something like that.

2 Q Describe for us briefly, if you will, the nature

3 of your broadcast practice.

4 A As I say, a lot of it has involved transactions,

5 purchase and sale of broadcast stations, a lot of it is day-

6 to-day regulatory type activities. I think those are the

7 main areas.

8 Q Over the last 10 years how much of your time would

9 you say you typically spend doing broadcast-related work?

10

11

A

Q

Probably close to 100 percent.

How many broadcast-related transactions have you

12 participated in?

13

14

A

Q

Probably 200.

How many broadcast stations have you represented

15 in the course of your career?

16 A I would think several hundred. That includes

17 radio and television.

18 Q And how many assignment applications have you had

19 a hand in?

20

21

A

Q

Probably a couple hundred, I would think.

Did there come a time when you represented or you

22 began to represent the Dille family?

23 A Yes. They were a client of Dal Lonus when I

24 joined the firm.

25 Q That was back in 1966?
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