
Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

Amendment of the Commission=s Rules ) RM-9405
Regarding the Establishment of Public Service )
Radio Pool in the Private Mobile Frequencies )
Below 800 MHz )

To: The Commission

REPLY COMMENTS
OF

THE PERSONAL COMMUNICATIONS INDUSTRY ASSOCIATION, INC.

The Personal Communications Industry Association, Inc. (ΑPCIA≅), through counsel and

pursuant to Section 1.405 of the Commission=s Rules, respectfully submits its Reply Comments in

the above-captioned proceeding.

1.   BACKGROUND

In its original Comments, PCIA stated its belief  that the Petition for Rule Making filed by the

Association of American Railroads (ΑAAR≅), the American Petroleum Institute (ΑAPI≅) and UTC

is unwarranted, premature, has no factual basis and fails to recognize the important safety functions

of virtually every internal radio user.  The Commission=s new Refarming Rules have only recently

been implemented, and the Petition at best illustrates a coordination system which must continue to

be improved.  At worst the Petition illustrates how certain users continue to fail to comply with the

Commission=s desire to improve spectrum efficiency in the band.

PCIA=s Comments provided an extensive demonstration that safety is an important part of

many private radio systems, and that  the continued availability of spectrum for industries other than
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those represented by the Petitioners is critical to the public health and safety.  The narrow view of

safety services implicit in the Petition ignores these critical radio uses and could lead to compromises

in safety which equal or exceed those implicated by the Petitioners.

PCIA stated that the creation of a new Pool as requested by the Petitioners will not provide

the Petitioners the Αprotection≅ they seek.  Rather, this Αprotection≅ is already fully available to the

Petitioners and eligible licensees in the Commission=s current Rules.  The balkanization which the

Petitioners promote will take spectrum management back to the inefficiencies which existed prior to

Refarming. The Petition can only be seen as a request for reversal of the Commission=s decision

in the ΑRefarming≅ proceeding, wherein the Commission consolidated the radio services, but

provided that applicants seeking to utilize frequencies previously allocated for utilities, oil companies

and railroads must continue to utilize the previous coordinator for those channels.1

II.  REPLY COMMENTS

                                               
1Second Report and Order, PR Docket No. 92-235, 12 FCC Rcd 14307 (1997).
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Most of the primary points made in PCIA=s filing were echoed by other parties.  It is

abundantly clear that: (1) the control of interference with regard to the requested spectrum is entirely

within the Petitioners= control;2 (2) the Petition can only be viewed as untimely Petition for

Reconsideration of the Commission=s Refarming Order;3 (3) the Αharm≅ which the Petitions claims

is as speculative today as it was when originally raised by the Petitioners in the Refarming

proceeding;4 and (4) calling all other users Αnon-critical≅ is not only an insult, but a gross lack of

recognition of the important safety-related communications of many private users.5

The Comments filed in support of the Petitioner were filed, not surprisingly, by members of

one of the Petitioners= trade associations.  Besides being virtually identical in verbiage, what is most

notable is the lack of documentary evidence of actual difficulty occurring as a result of the

Commission=s Refarming decision.  In fact, it can be argued that the number of interference cases

is no higher today then prior to the consolidation of the private pools.6

In addition, one point made by both MRFAC and Petroleum is that the Petitioners have not

sought to exclude their members from engaging in carrier activities on these channels, similar to

                                               
2See, for example, Comments of MRFAC, Inc. (ΑMRFAC≅).

3See, for example, Comments of Industrial Telecommunications Association, Inc.
(ΑITA≅).

4See, for example, Comments of Petroleum Communications, Inc. (ΑPetroleum≅).

5See, for example, Comments of Aeronautical Radio, Inc. (ΑARINC≅).

6PCIA is referring to genuine interference cases, as compared to situations where an
incumbent licensee is merely complaining of any co-channel user from any service being licensed
on what the licensee has been led to believe is an exclusive channel.
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Southern Company=s activities on 800 MHz Business and Industrial/Land Transportation Pool

frequencies.7  It would seem that such activities are acceptable when the licensee is a member of one

of the Petitioners= associations, but not if they are not members.

In its Comments, PCIA pointed out how the Petitioners are in actuality warehousing

spectrum.  MRFAC takes this point farther, noting the hundreds of channels (202 to be exact)

available to the railroad industry on an exclusive basis.  Given the tremendous growth in traffic via

automobiles/trucks and air versus the stagnated (or diminishing) growth by rail, it is difficult to

fathom why such a wealth of spectrum must remain fallow.

                                               
7See, Comments of MRFAC at 5, Comments of Petroleum at 3-4.

IV.  CONCLUSION
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The Petitioners have sought to set themselves apart from the rest of the private radio industry

by: (1) excerpting the wrong language from the Balanced Budge Act of 1997;8 (2) misleading the

Commission as to the amount of interference caused as a direct result of the new Refarming Rules;

 (3) misleading the Commission by ignoring the safety aspects of other private radio users; and (4)

failing to explain why their own coordination activities have been unsuccessful in preventing the

interference of which they complain.  The Petition is merely a late-filed Reconsideration of the

Refarming Order, and another attempt by the Petitioners to do what they could not do in the

Refarming proceeding Χ i.e. warehouse additional spectrum.  Until such time as the new Refarming

rules have been able to become effective, and coordination procedures completely worked out, the

Petition is premature and must therefore be rejected.

                                               
8Comments of MRFAC at 6.
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WHEREFORE, the premises considered, it is respectfully requested that the Commission

DISMISS the Petition for Rulemaking filed by the American Petroleum Institute, the Association of

American Railroads and UTC.

Respectfully submitted,

PERSONAL COMMUNICATIONS
INDUSTRY ASSOCIATION

By: Mary McDermott, Senior Vice President
Chief of Staff, Government Relations

500 Montgomery Street, Suite 700
Alexandria, Virginia 22314
(703) 739-0300

OF COUNSEL:

Alan S. Tilles, Esquire
David E. Weisman, Esquire
Shulman, Rogers, Gandal, Pordy & Ecker, P.A.
11921 Rockville Pike, Third Floor
Rockville, Maryland 20852-2743
(301) 230-5200
Date: December 23, 1998



7
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I, Ruth A. Buchanan, a secretary in the law office of Shulman, Rogers, Gandal, Pordy &
Ecker, P.A. hereby certify that I have on this 7th day of January, 1999 sent via first class mail,
postage prepaid, a copy of the foregoing Reply Comments to the following:

Chairman William E. Kennard* D=Wana R. Terry, Chief*
Federal Communications Commission Pubic Safety & Private Wireless Division
1919 M Street, N.W., Room 814 Wireless Telecommunications Bureau
Washington, D.C. 20554 Federal Communications Commission

2025 M Street, N.W., Room 8010-E
Commissioner Harold Furchtgott-Roth* Washington, D.C. 20554
Federal Communications Commission
1919 M Street, N.W., Room 802 John Borkowski, Chief*
Washington, D.C. 20554 Policy and Rules Branch

Private Wireless Division
Commissioner Michael Powell* Federal Communications Commission
Federal Communications Commission 2025 M Street, N.W., Room 8104
1919 M Street, N.W., Room 844 Washington, D.C. 20554
Washington, D.C. 20554

Josh Roland, Legal Advisor*
Commissioner Susan Ness* Wireless Telecommunications Bureau
Federal Communications Commission Federal Communications Commission
1919 M Street, N.W., Room 832 2025 M Street, N.W., Room 5002
Washington, D.C. 20554 Washington, D.C. 20554

Commissioner Gloria Tristani* Herb Zeiler, Deputy Chief*
Federal Communications Commission Public Safety & Private Wireless Division
1919 M Street, N.W., Room 826 Wireless Telecommunications Bureau
 Washington, D.C. 20554 Federal Communications Commission

2025 M Street, N.W., Room 8010
Thomas Sugre, Chief* Washington, D.C. 20554
Wireless Telecommunications Bureau
Federal Communications Commission John Clark, Deputy Chief*
2025 M Street, N.W., Room 5002 Public Safety & Private Wireless Division
Washington, D.C. 20554 Wireless Telecommunications Bureau

Federal Communications Commission
Rosalind K. Allen, Deputy Chief* 2025 M Street, N.W., Room 8010
Wireless Telecommunications Bureau Washington, D.C. 20554
Federal Communications Commission
2025 M Street, N.W., Room 5002
Washington, D.C. 20554 *Via Hand Delivery
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Industrial Telecommunications Association, John A. Rimlinger
     Inc. Assistant General Foreman
Council of Independent Communications National Fuel Gas Company
    Suppliers Telecommunications Building #9
Taxicab and Livery Communications Council365 Mineral Spring Road
Telephone Maintenance Frequency Advisory Buffalo, NY 14210
     Committee
USMSS, Inc. Jim Sanders, Manager
1110 North Glebe Road, Suite 500 Benton PUD
Arlington, VA 22201-5720 P.O. Box 6270

Kennewick, WA 99336

Richard S. Myers, Esquire Robert L. McPhail
Myers Keller General Manager & CEO
Communications Law Group Basin Electric Power Cooperative
1522 K Street, N.W., Suite 1100 1717 East Interstate Avenue
Washington, D.C. 20005 Bismarck, ND 58501

Alan S. Shark, President Jeffrey L. Sheldon
American Mobile Telecommunications Thomas Goode
 Association, Inc. UTC, The Telecommunications Assoc.
1150 18th Street, N.W., Suite 250 1140 Connecticut Avenue, N.W.
Washington, D.C. 20036 Suite 1140

Washington, D.C. 20036
John L. Barlett, Esquire
Wiley, Rein & Fielding William N. Dowling, Vice President
1776 K Street N.W. Energy Management and Supply
Washington, D.C. 20006-2304 Midwest Energy, Inc.

1330 Canterbury Drive
Wayne V. Black, Esquire Hays, KS 67601
Keller and Heckman LLP
1001 G Street N.W. Thomas J. Keller, Esquire
Suite 500 West Verner, Liipfert, Bernhard, McPherson
Washington, D.C. 20001     and Hand, Chartered

901 15th Street, N.W., Suite 700
William K. Keane, Esquire Washington, D.C. 20005
Arter & Hadden LLP
1801 K Street, N.W., Suite 400K
Washington, D.C. 20006-1301

__________________________________________
Ruth A. Buchanan


