
Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC

In the Matter of

JAMES A. KAY, JR.

Licensee of 152 Part 90 Stations in the
Los Angeles, California Area

To: Honorable Joseph Chachkin
Chief Administrative Law Judge

)
)
) WT DOCKET NO. 94-147
)
)
)
)

WIRELESS TELECOMMUNICATIONS BUREAU'S
MOTION TO STRIKE WITNESSES AND

NOTIFICATION OF WITNESSES FOR CROSS-EXAMINATION

1. The Acting Chief, Wireless Telecommunications Bureau, by his attorneys, now

asks the Presiding Judge to rule that James A. Kay, Jr. (Kay) may not call certain witnesses as

direct case witnesses in this proceeding. Specifically, the Bureau asks that the Presiding

Judge rule that Kay may not call Anne Marie Wypijewski or Gail Thompson as witnesses

because their testimony would not be relevant to any of the designated issues. The Bureau

also notifies the Presiding Judge and Kay that it intends to cross-examine each of the

witnesses that Kay offers as part of his direct case.

Testimony of Commission Employee

2. Initially, the Bureau must emphasize that the focus of this hearing is Kay's

conduct, not the conduct of the Bureau. Kay has repeatedly attempted to distract the /Q
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Commission and the Presiding Judges by making specious allegations that the Bureau acted

improperly or had an intention to obtain his customer information and pass that information to

his competitors. Judge Sippel, the Inspector General, and the Commission have all reviewed

Kay's allegations to one extent or another and found them to be meritless. Both Judge Sippel

and the Commission have refused to authorize Kay to inquire into these matters at hearing.

Notwithstanding those clear rulings, Kay has now called witnesses for the express purpose of

taking testimony concerning these matters. The Presiding Judge should categorically reject

Kay's attempt to dredge up his discredited allegations.

3. The Commission has made clear that requiring Commission personnel to

involuntarily testify in a hearing proceeding is an extraordinary act which should only be

required when the need is manifest. As the Commission observed in adopting its discovery

procedures,

At anyone time, there are numerous hearing cases pending before the
Commission. A multiplicity of demands on the Commission's limited staff
would seriously interfere with its capacity to discharge its regular duties. The
Commission is in this respect in a different position from that of private parties
who will normally be called upon to give depositions only in the single case in
which they are participating.

Report and Order of Part I of the Rules of Practice and Procedure to Provide for Discovery

Procedures, 11 FCC 2d 185, 188 (1968). Indeed, in the case of a deposition, Section

1.311(b)(2) of the Commission's Rules prohibits the deposition of a Commission employee

without express permission of the Commission. Since it is well established that parties have
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greater latitude to inquire into matters in discovery than at the actual hearing, parties that

would require a Commission employee to testify at hearing should be required to meet an

even higher standard than what would be required to obtain a deposition of a Commission

employee.

4. Anne Marie Wypijewski is currently an attorney employed by the Public Safety

and Private Wireless Division of the Bureau. In 1993 and 1994, she participated in the

Private Radio Bureau's investigation of Kay. In that connection, Kay filed a lawsuit

personally against Ms. Wypijewski and two other Commission employees alleging violations

of his constitutional rights. In dismissing Kay's lawsuit, the Chief Judge for the United States

District Court for the Middle District of Pennsylvania stated:

This court has grave questions about whether the instant action is any more
than a thinly veiled and frivolous attempt to improperly influence or subvert the
pending administrative proceedings.

James A. Kay, Jr. v. W. Riley Hollingsworth, et aI., Civil No. 1:CV-94-1787 (M.D. PA filed

March 31, 1995) (attached as Attachment 1 to this motion).

5. It is the Bureau's understanding that Kay wishes to examine Ms. Wypijewski to

pursue allegations that Ms. Wypijewski violated the ex parte rules in a finder's preference

case involving Kay and Ralph Thompson d/b/a Thompson Tree Service (Thompson Tree),

who was formerly the licensee of Business Radio Station WIH275. Apparently, Kay claims
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that these allegations are somehow relevant to Kay's state of mind in his refusal to respond to

the Commission's 308(b) letter. This argument has no merit whatsoever.

6. Kay has made this same argument in attempting to take Ms. Wypijewski's

deposition. The allegation was originally made in a "Revised Request for Inquiry and

Investigation" filed by Marc Sobel (represented by one of Kay's counsel) on March 2, 1998 in

WT Docket No. 97-56. 1 Kay filed that pleading in this proceeding on March 2, 1998 as part

of his attempt to persuade Judge Sippel to rule that a deposition of Ms. Wypijewski and other

Commission employees would be relevant to the issues in this proceeding. Judge Sippel

reviewed the request and then ordered that it "SHALL BE STRICKEN as baseless and

speculative accusations against Commission employees which will be given no further

consideration in this proceeding." Memorandum Opinion and Order, FCC 98M-32 (released

March 18, 1998). He also held that Kay had failed to show any relevance to the depositions

of Ms. Wypijewski or other Commission employees and that their depositions shall not be

taken in this proceeding. Id.

7. Kay then made the same arguments concerning Thompson Tree in a "Petition for

Extraordinary Relief' he filed with the Commission on June 15, 1998 (at pp. 38-42).2 Kay

argued that this incident "vindicat[ed] his determination that it would have been competitive

1 A copy of the pertinent portion of the pleading relating to Thompson Tree is submitted
as Attachment 2 to this motion.

2 A copy of the pertinent portion of the "Petition for Extraordinary Relief' is submitted
as Attachment 3 to this motion.
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suicide to tum over his business information to the Bureau." Petition for Extraordinary

Relief, p. 39. Kay has argued that a phone call made between Ms. Wypijewski and Gail

Thompson, the wife of Ralph Thompson, was an improper ex parte communication that

somehow showed an improper inclination to harm Kay's business by turning his business

records over to his competitors.

8. Kay's arguments ignore several elementary facts. On September 20, 1993, Kay

filed a letter dated September 18, 1993, seeking cancellation of the Thompson Tree license

because the station had allegedly discontinued operation. Kay Petition, p. 39. In response, on

December 27, 1993, Mr. Hollingsworth sent a letter to Thompson Tree seeking to determine

whether the licensee had discontinued operation.3 The letter was sent as part of the Bureau's

independent investigation into Thompson's operation. The Bureau initiated that investigation

at the request of Kay. On February 2, 1994, after the investigation began, Kay filed a

finder's preference request for the channel.

9. Tht:: distinction is important because, as Kay admits, the finder's preference request

was dismissed "on the grounds that the Commission was already investigating the matter prior

to receipt of Kay's finder's preference request." Kay Petition, p. 40. The investigation was

not a restricted proceeding for ex parte purposes. Kay's finder's preference was a nullity

which did not convert the Bureau's independent investigation of Thompson into a restricted

proceeding. If Kay had wanted a formal restricted proceeding, he should have filed his

3 A copy of this letter is submitted as Attachment 4 to this motion.
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finder's preference request first. Ironically, Kay's displeasure is caused by the fact that the

Commission acted on his complaint before he filed his finder's preference request.

Accordingly, any conversations Ms. Wypijewski had with Mrs. Thompson did not violate the

ex parte rules. Moreover, nothing in Ms. Thompson's recollection of the conversation

(contained in an affidavit submitted as Attachment 5 to this motion) suggests that Ms.

Wypijewski <lid anything improper. The information that anybody could apply for a

frequency once a license was canceled was simply a recitation of the Bureau's processing

procedures.

10. As the Bureau understands Kay's argument, Kay believes that Ms. Wypijewski's

conversation with Ms. Thompson somehow gave him reason to be concerned that the Bureau

would distribute to his competitors the information required in the January 31, 1994, 308(b)

letter directed to Kay. After reviewing Kay's allegations, however, the Commission held:

We wish to note, however, that we find no merit to Kay's allegation that the
Bureau sought to make Kay's confidential client lists available to competitors
by requesting their submission in the 308(b) letter. The Bureau indicated to
Kay in a May 27, 1994 letter [WTB Ex. 10] that '[W]e have no intention of
disclosing Mr. Kay's proprietary business information, such as customer lists,
except to the extent we would be required by law to do so.' The Freedom of
Information Act exempts from disclosure: "trade secrets and commercial or
financial information obtained from a person and privileged or confidentia1." 5
U.S.C. § 552(b)(4).

James A. Kay, Jr., FCC 98-207 (released August 24, 1998) at n.3. The record in this

proceeding shows that the Bureau made numerous attempts to meet Kay's stated concerns
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about confidentiality. Nonetheless, Kay refused to provide the information he was required to

provide.

11. The question of whether Ms. Wypijewski acted improperly in some way is not

relevant to the designated issues in this proceeding. In any event, the parties have been

informed by the Office of General Counsel that the Commission's Inspector General has

reviewed Kay's and Sobel's allegations and concluded that there were not acts of misconduct

on the part of FCC employees. Accordingly, there is no basis for concluding that Ms.

Wypijewski acted improperly.

12. Finally, even if there was any basis (which there is not) for arguing that this

matter was relevant to the issues in this proceeding, Kay has not explained why it was

necessary to have Ms. Wypijewski testify concerning this matter. Ms. Wypijewski did not

speak to Kay concerning this matter and has no personal knowledge concerning his state of

mind. Kay and Ms. Thompson could testify concerning their conversation.

13. Accordingly, since Ms. Wypijewski's testimony would not be relevant to the

designated issues, there is no basis for taking her testimony. Similarly, since the only

apparent purpose of Ms. Thompson's testimony is to discuss her conversations with Ms.

Wypijewski and Mr. Kay, she should not be required to testify. Accordingly, the Presiding

Judge should order that Ms. Wypijewski and Ms. Thompson shall not be required to testify.
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Failure to List Witnesses

14. The Bureau was ordered to list its potential fact witnesses in October 1997. By

Order, FCC 98M-27 (released March 27, 1998), Judge Sippel ordered Kay to list his potential

fact witnesses. In his Order, FCC 98M-37 (released March 26, 1998), Judge Sippel explained

that the procedure would ensure that "there should be no surprise witnesses." On March 10,

1998, Kay filed his "List of Contemplated Witnesses" listing 28 contemplated witnesses. The

Bureau used that list to determine which individuals to depose.

15. Kay's January 5, 1999 witness list names four individuals who were not on Kay's

list of contemplated witnesses: Debbie Marshall, Tony Marshall, Jeffrey Cohen, and Gail

Thompson. Kay has provided no explanation why these individuals were not identified as

potential witnesses when directed by Judge Sippel. Because Kay did not list these individuals

as potential witnesses, the Bureau did not depose these individuals. If Kay had not been

aware of those individuals, or if there had been some element in the Bureau's testimony

which Kay could not have been anticipated, the Bureau would not oppose testimony from

these individuals. The witnesses in question, however, are all individuals that Kay previously

knew of, and Kay had multiple opportunities either to talk to or to depose the individuals in

question. The Bureau was not provided the required notice that these individuals may be

called as witnesses. Accordingly, it would be fundamentally unfair to allow Kay to have

these individuals testify when he did not give the required notice that they might be called as

witnesses.
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16. Accordingly, the Bureau asks the Presiding Judge to order that Kay may not call

Anne Marie Wypijewski, Gail Thompson, Debbie Marshall, Tony Marshall, or Jeffrey Cohen

as witnesses in this proceeding.

Respectfully submitted,

Gerald P. Vaughan
Acting Chief, Wireless Telecommunications Bureau

Gary P. Schonman
Chief, Compliance and Litigation Branch
Enforcement and Consumer Information Division

William H. Knowles-Kellett
John 1. Schauble
Attorneys, Wireless Telecommunications Bureau

Federal Communications Commission
2025 M Street, N.W., Suite 8308
Washington, D.C. 20554
(202) 418-0569

January 8, 1999
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IN TBE 0XI'l'ED STATES DISTiUC'l' COtJRT
FOR 'l'B! KIDDLE DISTRICT OF PENHSYLVANn

~ &. DY, n.
d/b/a UJeft' 8 !WO BY-DI)%08,

~ld.aUt~,

v.

w.~ JrOr.LDP;artIOaD,
~ I.. nsnL, aa4
UDII MUtD wnaXJD8EI,

••
:
•·

FILED
HARRISBURG. P.~

MAR 31 1995

MARY e. ~OAE.AI CLERK
Pet 5.t -,..,' .~

.'.OlawDq_

Presently before tile court is Defendants· motion to

ciismiss or in the al~.rna.tive tor summary judgment. and Pla.intiff's

lIlotion to s1:riJce Defeaan1:s· state1llen't of ma.1:erial facts.' The

issue. have been brie~ed and the -etioDs 'are ripe for disposition.

1. Plainti~f oriCJinall.y filec:l two other .o1:lons t.o strike, Which
have since been vithc:!rawn. 'l'he CJ:UX of those JIOt:1ons wac that
Deftmda.lla ~ailad to follow the Ki441e District Local Rules when
-aJcinq 1:heir tilincJs. sM. 0.S'". Local 1tUJ.es 7.7 (settiDCJ.
deacUines for tiJle periad vithiJl which brier must: be filed), 7.8
(exbJb1ts lIUSt be tiled separately rroa J:»r1et'), 7.4 (filinq of
stataltlDt of material facts vit:h aotion :for SQIIIIary' judgment) •
Defendants have apalOCJizad. to the court and ..cieappropria~e
correc:tioDS in their tllinqs. The court accepts Defendants'
apologies, but also admonishes both parties tha~ the Local Rules
must be followed in all future filin9S.
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Plaintirr, a resident o~ ca.lifornia, is the holdu- of 16.

land _obil. racUo licenses issued by the Federal COIIZIUnications

coaaissioD (·FCC·). -land. lIObile radio services are 'radio

~unication sezvices, basad Oft land, where either the

~tting or receiving sta~10n is _obila.' • (De~. Brie~ in Sup.

of' Kot. to Dismiss at. 1. n.1 (quoting' _11:1aMl Ass 'n of Regulatory

utility Comp'rs v, tee, 525 r.2d 630, 634 (D.C. eir.), cert.

denied, 425 U.S. 992 (1976».) De~8Ddants are employees c~ the

Wireless TelacammUfticatioDS Bureau,z • division of 1:h. FCC, located

in Getty~urq, Pennsylvania. oeren4ant w. Riley lIollinqsvorth' is

Deputy Associ~ta Bureau Chief of the O~:1c:e a~ Operations:

oe~an4ant Tarry t. Fishel is the Chief of the Lane! Kobil. Branch:

anc1 Defendant Anna Karia wypij avski.. is a starf attorney in the

O~fice o~ operations. ':he bulk of tha ccmplaint: alleqes causes of

action aqainst: c.tendant BollinCJsvorth

In the cotlPlaint,] Plailltiff allecJ" i:hat Defendants

violated his constitutional riqhts when actinq on various license

2. COntrary to Plaintiff's assertioll, the Wireless
'l'elecomumicatioDS Bureau 1a. a division of t:he Faderal
Comaul'lic:atioDS eo~ssicm. A Wutlav seard1 COMUe:tad by the court
revealed. that attar December lS, 1994, the Wireless
Teleeam.unica1:icns Bu%eau vas listed in the Feelenl Reqister as the
Bureau to cantact tor ~Orma.tioD c:onceJ:Dinq, in1:er~, braadc::ast
1ic:ensinq prCC8Ciures. It: would serve no purpose for ~ PCC to.
list such a bureau as a source contact it the Bureau did not exlst.

3 • Th. court
by Plaintiff.
er . t
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renewal applications and other applications pe:nClinc) before the FCC

Pla..inti~~ claiJu ~1: DefQDdanu, ae:t::~ outside the baunc:1s or

their ~ut:hori1:y, improperly d1-.issac! the :raneval applicat.ions for

1IUIJly Q~ his licenses. rurtbar, Plaintiff opin••, he has lost

profits, business opportunities, and sutterec! da:aage to his qocd.

name as a result ot Defand&l1ta ' actions. Finally, Plaintiff a~ers

that no appropriate acD.inisa-ative remecly exists .inca the FCC: can

only renew his licans.-, not provide hiJl vith JIOnatary damases.

The court ~ses that Plaintiff is pursuing' a liDDS a~ion,

livens v, Six qnknovn Hamed Agents, 403 O.S. 388 (1971) (holdinq

that und-r certain c1.reulLstances fa4eral officers may be sued for

mon.~azy dulaqes tor cOJllLitti.ncJ constitutional torts), althouqh

Plaintiff never makes clira~ refarance to Biysns.

'1'0 the cont:rary, Defendant. cont:enci that: an appropriate

adminis'trative reaedy does exi5t, an4 that: Plaintit'f is not

entitled. to monetary claaaCJes. Det'enclants assert that they have

done nothing' in contnvaI'11:ion of the constitution. Defendants

claiJI 1:hat: theyaarely attempted to investigate approximately 23

separate alleqaticns of improper FCC-related eondu~ lodqed aqainst

Plainti~t by other FCC licensees and users. Kereover, Defan4ants

contiJlue, huriDq dates have been sc:hedulecl where an Administrative

Law Jw!c;e vUl review the d j SJIli ssal of Plai:tl~iffI. app1ications.

Thus, an adllinistra1:ive remedy not on1.y ex1sbi, but is beinq

actively pursued by the parties. It is DetencSants content:ion that

-this case is an atte.p1: to utili2:a this Court in an effort to
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c:b..ill vigorous a!lforc:aaent o~ the law and. FC:C raqul,a.tions hy

fedetal a~f'icials,- (~. Reply in support ot motion to ctiSllliaa a

2), and tha:t the suit has ftc» basi. in tact or law.

The genesis or Plaintiff' s c:1.aiJIs appears to be a letter

sent to Plai1\~iff :by ~endant Hallinpworth dated JAl2.UUY 31,

1994. the le~'ter raqaestad ~t Plaintiff provide ~ FC::C vit.h

certain info~tion as • supplemeD't to his pendiDq applications.

It appears that the ~ormation was rSqIlasteel to help the FCC

cletenlin. whether any of the coaplaints lociqecl ~4Jains1: Plaintiff

had marit. Def'andalt:t Boll!:I.cJsvorth notified Plaintiff that his

penc!inq applications would not be a~ed. upon until he provide<! the

requesteci in~ormation. Plaintiff elected to h. uncoo~tiv.with

and. refused 1:0 provide i:he FCC vi~ the in~orma'tion requested •

.Eiqht Dlonths and many letters af'ter 'the initial request:. for

in~ormation" UK! without a h~iluJ, Defendant Holli,nqsvorth

dismissed Plaintiff'. pending applications. Plaintiff then tiled

this lawsuit.

Defendants initially filed with this court a -.ation to

disaiss or in the alternative far snmmary jUd.qm.ent." Defendants

did not file a staee.en~ of material facts vith the·ini~ial motion

as Local Rule 7.4 requires: however, Defendants have since filed

the stateaent. plaintiff has filecl a _otion to strike Defend.ants I

statement: of ma~erial facts, claiainq that DefeD4ants' violation of

the Local Ru1es shou1d. prec:1.uc!e thea fro. pursuinq the 51DIlIary

judgment motion. Despite Plain~iff's express objections ~o the
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•

A. qvi.distiem'

Before it caD reach 1:he _rita or Defendants- motion,

1:hia court .wit discern whether it has jurisdie:tion over ~e

cap~ioned. act:ion. Pursuant ~ 28 U.S.<:. I 2342(1) (1.982),

axc~usive jurisdi<:t1on at FCC tiDal orders is veSted in the llnitecl

Sta.~es CoUrt of Appeals f'ar the Diatric:t of CalU2lbia eircttit

("District ot cel\DlJ:)1a circuit·). ![or.aver~ althouCJh the praceden't

is smaavhat cCnYolutetl, the District of ColUlibia Circuit. has held

that "Vhere a s1:am1:a collDllits review of aqancy act:ion to the ceurt

ot App.als, any suit see1cincJ r.li.~ that .iC;lI1: affect the CircW.t

Court's further juriscii~on is s=ject to ~Q exclusive review of

the court o~ Appeals.· Tel.rnpunic§tiODS B.acArcb and Ac:!:ion

C~ter, ,1: al. v, Federal eommunications Commission, 750 F,2d 70,

7S (D.C. eire 1984) ("~").

The narrow jurisdictional issue before this court is

whether a district court lIIay entertaiD a BiVenS action, collateral

to .. pendillq adai.ni.trat:ive law' proc:eedinq, b.for. a tinal orc!er

has b41en issued in the administrative proceeding'.. There is no

1

\

4. Neither party ha$ qiven adequata consider~tio~ to t:he \
jurisdictional question5 raised. by askinq a cb.str1c:1: court. to I'

consider mat1:ers relat:i,.nq,. however tanqeJ1.tia~lY, to a ~d:mq j
administrative proc::eedinq. The parties USU1IIa that th.1S co~ may
reach 'the lleZ'its o~ the captiona6. action prior to ~. c:onc:1US1.on of i
the pendinllJ administrative proc:eed1nqs. The court 1.& not as i

comfortable wi1:h this assumption. :
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Third Circuit l~v directly CD point. Acco2:1iinqly, the court vill

lock to ~. ~av o~ other jurisclic:tioCS.

In ~, i:ha Da~ict: or eoluu,ia C1rc::ui~ exaJlined. the

natura of a district court's jurisdiction as it: related to ac~ions

penciinc; betora the FCC. The plaiDUrr in~ sought. a writ of

mandamus t'roa the district: court to c:ompa1 the I'CC to act upon its

pending applications. Finding' 'tha't co~_ placed juris4ic1:ion

over FCC app.als exclusively with the teClenl courts ot appeals,

the district court~ sponts transterred the ~ction tor the writ

to .the Onited States c:eurt of Appeals foZ' ~ lI'inth Circul1:. The

p~ain'tif't then appealed to tn. District ot ColWlbia Circuit

quea1:ioninq t::ha vallctity ot the lover court' s t:.ransf~ order.

The Dist::ic::1: or COlumbia circuit vas faced with

determininq both whether ~e ctis1:i~t court had j urisdi<:t.ion to

hear the ma~ it: transfarred. to the NiD'th Circuit, ane! whether'

~e District ot COl~i.. circui~ had jurisdiction to hear the

pending appeal. The Circuie Court tint: acld.ressed. the implications

o~ the -finality doctrine-' on 1:11. captionec1 action. Find.inq that

~e 4oc~in. 4id not -automatically preclude- ~G District of

5. ., [T]ha relevant considerations in deteni.n1nCJ fiDality are I
whether the process ot adJlinistra1:ive dec:iaion-makinCJ has reached a
statIe Where juc:licial review will nat disrupt the orderly prac:..~ of
adjudication and whether rights or =liqatioDS have been c!e~1nec1

ar 18CJa~ conseqa8ftc:es viII flov frem ~e aCJency actioD. t "
earter/Hond.l. PresidentiAl Copitkee. Inc, v. llderal ilec1:ioo
cgpmtn, 711 P.2d 279, 286 CD.C. eir. 1983) (qqoe1ng PQrt of Bgston I
xar~e Terminal As:;' n v. BederiaktiebolaCB~T'nMat1antic, 400 a. s. I
&2,11 (1970»); ~~ at n.12. I
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ColUJm1a Circuit traa hearing the ap~al., the court DOted.

- raJ Ithcugh ~e tinal..ity docU'ine do.. liait ju4icial ac:1:.ion, it

does not do so in a precise ancl Ulfl.xibla way • • • a federal

court should apply the tinalit:y requirement in a 'flexible' and

'pragmatic' way.- ~, 750 F.2c1 a~ 75-76 n.27.

M'.xt, the District of Columbia Cireuii: round. that the

cUsUict: court clicl not have jurisdiction OYez" 'the action, and. that

tranarer vas appropria1:e. -By locl9i.n9 review of aqency action in

the COurt of· Appeals I Conqress 1IaDitestec! an intent thilt the

appal1.ate ecurt exercise sole jurisaieeion over t=he elass of claims

covered by t:he statutory ~t of review power.- l!l:. at 77. i

Furthermcre, the circuit court expressly overruled a prior decision I
I

that hald that a district: eourt: had jurisdie1:ion oYez- an aqenc:y i

bias elai>a eollaten.l to aft adlliJUstrative proeeedi!lq. 1& at 77 I
D.JO (·Pas~ sUi~estions that the District Court has general federalj

question j urisdic:t1on unc1er 28 tJ'. S •c. S 1331 over sc=e of these

claims vere in error. -)

TBAc: is not directly on point with the ins'tant action as !

I
I

the plaintiff in~ vas seekinq a writ of mandaaus;' not aonetary

clUaaqas. 'fb.a court, however, finds~ to be instruc:ive as to II

the jurisdictional ques~ions currently before the court. At a bare \'

ainiJllma, TBAC counsels that this court should be cautious in

assertinq jurisdiction ever the captioned action. conqress has

\U1aJ111)iquously c:reatecS a fOruDl in which a party may seek redress

fro. FCC ac:1:ions. That forua is within the FCC, and subject to

a
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final. ~ppeal to the Dist:z'iet: ot C01Uabia circW.t. H'o'th1..n.q within

the FCC's enUliDq st:atut., 47 u.S.C. I 155, laada the court to

believe ~t this ceurt is & part ot! the regulatazy t'ramevork that

Co~. has created. Ac:cordinqly, this court can only assart

juriscl1etion OY8r the captioned action if the action taIls within a

narrav exc:ep~ion to the IB&& holcUllC].

In TiC9[ Title Ins. Co. v. l.t.C, 814 P.4d 131 (D.C. eire

1987), the court ~rierly address-d the exceptions to ~e ~ rula.

Issues partaini.nq to the exb.austioft of ac!:ainis-erative reaediea and

di.striet CClurt jurisdiction wu-- Mf"ora the court. Notinq first

that "emaustion ot availaIJle adJaiJlis'trat:iva remedies is a

prerequisite ~o ol:»tailtinq judicial relief tor an actual or

threatened injury,· J.!lL at 738, ,]'uQCJe Eclvarcls ven't OD t:o discuss

the narrow exceptions to the exhaustion rule. tTnder the first

exception, a party may seek iDed.iat~ review "ot' a challenqe to

aCJancy authari~ where the aqenc:y's usertion at jurisdiction

'vou1c! violate a elyb right of a petitioner by 4.isref;'ardinq a

specific an4 YDS'phiquoU& s1:atuto%y, requlatory I or constitutional

directive.· lsL.. at 740 (emphasis in oriqinal). Pursuant to the

second axcep'tiOIl, a part.y ...y ••u "i.JImladiate jucU.c1al review where

postponement of review vou14 cause ~8 pl.inti~r 1%"reparable injury I

• • • . However,...' C-lera litigation expense • • • doas not I
constitute irreparable injuy. I • I4z.. (quotinq JtenEq1:iation Jolrd I

I
I

y. sannercnf1; C:lo1:h~nq co., 415 U.S. 1 (1974) (other citations !

and footnotes oait:1:ed).

,



),1..>.< Ill:.: ~ l.i..
0, ."';. ";_0.'
.', L',T;'''; -~ ...... FCC OPERATIONS

141011
1lI011l011

Fi~di"f tha~ ~e T1cpr petitioners did no~ ~i~ within

eithtU:' of! ~. abov_entionec! excep1:ions, the Diat:rict of eo1umbia

Circ:ui1: ~~inlec:l th. lover court' a dismissal of! the action on the

cp:ou.ncl that the plaintitr had tailed to exhaust its adJa~istrative

r-.dies. The appellate court then declined. to reach the .erits a:

't:he jurisdi~ional issues on Vhi.ch IIUCh o~ the lover c:ou:rt:'s

cleci3ion 1:urned. with respect:. to the jurisc:lict:ional issues, JUdqa

Eclwards .erely noted. as rollowa:

I need not stgp 1:0 consider ,here whe~er a
cons1:itut1onal cballeJ19. coulc:l ever !>e so
separate trail the UDC1erlyinq aqezu:y procMd.inq_
that t:h. district court would have jur1scUc1:ion
UDCla:r sec:tioZl 1331. trnder the princlplas
artic:ulatacl in the opinions issued ~oday i e fi
dgu1)1;ta1 in any vent that; suell a -'camo­
constitutional challenge would be !Ubiae; to
ayioy prior teA $he cgnclusign ot Qo aqanc:y
Rrac:nclinq. !

tic9r, 814 F.24 at 743-44 (foo~ote omitted) (emphasis adcled).

Thus, this court .ust address tva issues: (1) vh.~er plaintitt

talls vithin one of the exceptions to 1:he exhaustion rule, and

(2) whether 'this Bivens action is sufficientiy separate from tha

underlyinq aqancy praceed.inq to warrant this court· s exercise of

jurisdi<:tioD.

B. De eaPt.iODe4 J.ct;ioa

1. BzJ!au~ioJl of Acbd'lliatzatd". __41_

I:t i. undisputed 'that Plai,ntifr haa no~ pursued. his

administrative remedies related to the cap~1oned action. Plaintiff

10
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contendJI that the ad1llinisi:rative remedies are inad~~. to

compensate hill. tar his 1088es, ancl there:tore, ha shoul.c1 nat Ce

required. ~o exhaus't thea. Defendants u.intaiZl t:h&t the

aetai n 1strati:ve r8lledies are adequate. Becausa Plaintiff haa not

exba~ed. his ad:ainistrat:iva rllJl8C!i.., the court lINSt. consider

whether Plain~itf falls within one at 1:he narrow mcceptians to the

exhaustion rule.

under the first exception, Plaintiff IIUS~ show that

Defandanu violated a ·clear- right: ot his by diareqardinq explicit

and. unambic;uous statuto%y ciirect1ves. It: is undisputed 1:llat:

Plaintiff has a Piftb AmendJlet: riqht: 1:.0 clue process. AsSUllizlq

arguengo th&t De:fan4anta die! deprive Pl~intiff ot this riqht:~

Pla.intiff must also demcnstrate that Defenc!mts' actions violated

an WlUIbi9UOUS statutory directive.· The court is unaale to find,

and P1aintitt is unable cite, any provision within the United

S1:ates Code, Cede of Pedenl Regulat.ions, or Feeleral R89iSter tilat

Defenclan1:s have clirec1:ly violated. By dismissinq Plaintiff's

applications, Defendants were ac:tuC] within 'the scope of the

authority d.eleqa~ad to them. by the FCC. i.SS 47 C.F.R.

u
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J 73.3S91Ca) (3).6 Thus, the captiofted action does no~ ti~ squarely

within the ~1rst: exception to the %Ule.

To ~a.ll vithin 'the second. exception, Plaintiff 1lUSt:

c!UlQnstrata that posq,cneaant: or review by this court VOUld cause

hiJIl irreparBle hara. Here litigation open•• cio not: constitute

i:rre~l. har.a. S.e Ticer, 814 F .. 2d at: 740. The <;%avamen of

Plai.J.ltiff·. cla-a is that he has been clapr!vecl ot a property

interest: vithou1:. • fair heari.ncJ. It this c::a~ POS~ODes ita

reviev of the eaptiol1ed action, all A4ainistrativ. Law ,JUdqa vill

have the opportlmity to conc:lue:t a post-deprivation, hearinq.

Instead of irreparably haaing plaintiff, then, 'the delay by this

6. In relevant: part, the FCe rule reads:

(a) In tha c::a.se or any applicat10n ror an
instruJllAU1t on authorization, other than a
licllnSe pursuant: to a construction paBit, the
FCC vill make the grant it it finds (on 'the
basis of the application, the pl8adinCJs tiled
or other .atters which it lUll' officially
notice) t:.bat: the application presents no
sub$t:an~ial and uterial question of ~act and.
•••ts the follovinq requirements:

. . .
(3) Tha applicant is not in violation of
provisions of law, ~e FCC: rules, or
established pallei... ot the FCC.

~ At the ti.ae Plaintiff' s . applications were ~iJ1CJ! there vue
23 separa:t:. reports tha~ PlaU1'titf had acted in v1.o1ation ot FCC
rul~ and policies. The FCe was entitled to investiqate these
charqes before 9%'antinq the applica~1ons. As an aside, the court
is aware that S01Ile of the pe.nc:linq app1icai:1ona were- pursuan~ to a
cODSt:.%Uetioft permit, and therefore, were not qoverned.. by th1s
provision.

12
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This court can envision an iJlprobable, though not

impossible, set o:! eircmas1:aDces under which it would have

jur1sc!ictian over a Bivena action filed collateral to an

administrative proceeding'. Tha inst:ant. case does not present such

a scenario. Plaintiff'. constitutional claims are intimately

<:Olmectec:l to u.~~ers presently before an Aciainistrative Law 3udqe

at: the rc:c:. KOreo'J'er, Plaintitt"s opposing- brief belies the true

nature or Ilia c:l.ai:a. 'Nhila att-.ptinq to demo~trat.. that. adequate

adwinist:rat1ve remedies are nat available to hill, Plainti!! arques

u tollows:

7. The court. reaches this clisc:u.ssion 12y assU1l.1nc1 arguendo that oneI
of the axcep1:ions to the axbaustion rule has been .e1:..

13
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Nowhere does the QrdH: (ancl notice or
opportunity for heariDq ~or fo~eib1re] placa
be~ora the trilNDal the issues arisiDg ou~ or
illegal dismis••l ot application. without
hearinCJ I ipp;ppu: gYRation of licenses
vithou1: hearinCJ, .'b:.

(Pl. Brief in Op. at 8 (emphasis added).) Thta, while masquerad.1nq

CUI ~e yict1Jl o~ a cODSti~ion.al tort, Pla.i:a.~itt is ru.lly only

the victiJa ot an adverse preli-iDUY adJaiDi.1:ra~lve :uJ.ing.

lCoreover, Plaift'titt' s primary ccmplain~ is 'that he has been

deprived. or cODStitutional.ly protected righ1:s v11:hou't a hearing'.

'rile recard. before the c:curt eJ.aarly demonstrates that a hear~ hu

been sch~uled•

..This court: has Fave questions abou1: whether the. instant-action is any lIOr. than a 'thinly yeiled aM fr:i.volous attimlpt to

iJlproperly influence 0: subvert the penc!inq administrative ..
proc::afldinqs. !Yen if the court ware convinced that Plaintiff's

ri

constitutional claims vere veJ.l founded, the claiJu are DOt so

separate ~01Il the acJ.inis~t:iveproc:eeclinqs that: ~e court could

reach t:he auits of those elaias prior t.o & t'inal ord.er beincJ

issued by the pee. The proper torua for Plaintitt's action lies

within the pcc:. Should PlaUttitf disagree with the FCC'S final

order, he 1laY' seek redress frena ~e Dis'tric1: of ColWllhia Circuit.

This court does DC~ bave subject: utter jurisdiction over the

captioned. a.ction.

14
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'rhe court finds that the exhaustioll requirement shcu.ld. bE

applied to the cap'tionecl act:ion becau.e or the collateral

proceed1Dg' pemlinq before 1:he Fee. rurtber, the c:crurt finds that

Plain~.1ff has nc~ exhausted his a~tive raeaias. Althouqh

the c:ourt convez1:ed the .o~ion to disai_ to .. lICtion for summary

juciqaant:, i1:. vill not ent:er SUJIIIazy jWlpent apinst Plaintiff for

fail.ure to aeet the exhaust10D requiremen't. ~ Kohles: v. Grogp

Hospitalization i Medical Service, 787 F. SUpp. 1~~4, 1453 (S.D.

Ga. lS91) (convertinq JlCtionto cUsaiss 1:0 IIOtion ter sumeary

judgaent to -eD&bla ••• (the c:ourt:] to COI2S1der evid8Dc:e

subntt:ed. vit:h the parties briers v1:tho'Qt conclusively lIaJdng'

f1.D4i.ncJs or :tact OD issues inextricaJ)~y inu~ with the urits

or the ••• ac:t:ion,· and then disaisainq the action without

prejuctic:e) • -The proper remedy :tor fail'Qre to exhaust

adJlinis'trd.ti.". raadies is to d j ai•• vi1:hou1: prejudice.· 1!b

(ci1:inq DeMelly v. X.llav Freight SY'.r Inc., 874 F.2d 402, 410

n.ll (7~ eir. ~989), af;'4 gn Other grounds, 494 U.S. 820 (1990)).

'l1l. court finds that the :acst appropriat.e resolution is

1:0 disaiss the action vithoui: prejUdice. Acc:oriillqly, the court

will ci8D.y Defendants r motion tor s'J1'na ryjudcpaent: and qrant:

De:fe.ndan:bJ1 lIlCtion to dismiss.. An appropr1a~e orier vil.l issue.

Dated: Karch J I ' 1995

15
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~ A. D~, n.
4/)J/a r.UCD·. -no nY-DI:)%08,

1I1ai.A'ti~r,

".
w.~ KOl.t.12'GtrlfaHB,
~ I.. n8ar., ..4
~ "Rn ftltUDIJa,

I
••

FlLEO
HARRtSBURG. PA

MAR 31 i995

OIDII

In accordance vith tile ~cc:ollp&J1YUcJ M1ICranc!ta, the court

finds that t:he captioned a~aft i. call.tara]. to a proceedinq

pencl!ng before an Adainis'tntiv8 Lav Juclq'e at ~. Federal

c:o_unic:ations C:~ssion. PlaiDti~r has not exhausted his

administrative ra84ies. ThUS, r! U D'RDT 03Z)z:Jtm) ~:

1) Plaintiff's lIOtian to strike Defe.Dd.ants' statement of

materi&!. facts is DUlC;

cerenc!ants' motion to ctisai.ss is~:

~ Clerk ot Court shall close ~. file.

The a~OD is D%A%S81ID without prejudice: and

Z)

3)

4)

5)

Defendants r ~1on for stDElDary j uclqJIent is ImIIIBD:

I
I
!
I
I
I

~ - I~c4 I
p~ II. RAJIBO, auer JUdqe I
Kiddle Distr1et. ot PelUlSylvania!

Dated: Karch Jl, 1995.
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enemies be kept apprised of each step of the investigation against Kay than it was for the Bureau

to seek corroboration of the claims of biased accusers before rushing to judgment against Kay.

(2) The Thompson Tree Incident

62. Wypijewski's efforts to harm Kay did not stop with merely sending blind copies

of the 308(b) letter to Kay's enemies. She went so far as to engage in ex parte communications

with a party to a contested proceeding involving Kay, providing the other party with valuable

strategic inside information. Kay learned about this immediately after it happened, confirming

once and for all his suspicion of bad faith on the part of the Bureau, and vindicating his

determination that it would have been competitive suicide to tum over his business information

to the Bureau.

63. Ralph Thompson d/b/a Thompson Tree Service once held an authorization for

Business Radio Service Station WllI275, authorizing operations on the frequency pair

508/511.1875 MHz at Sierra Peak in Corona (Riverside County) California. On or about January

31, 1994, Kay submitted a finder's preference request pursuant to Section 90. 173(k) of the

Commission's Rules, demonstrating that Thompson had discontinued operation of the station for

more than one year, thereby resulting in the automatic cancel1ation of the license pursuant to

Section 90. 157(a) of the Rules. The matter was assigned Compliance File No. 93L778.

64. On December 23, 1993, Hollingsworth sent a letter to Thompson, serving him

with the finder's preference request and directing him to respond within 20 days. Exhibit TT-1 is

a copy of that letter. Thompson did not respond, and on March 29, 1994, Wypijewski wrote a

second letter to Thompson, again requesting a response within 20 days. A copy of that letter is

attached hereto as Exhibit TT-2. Wypijewski did not serve a copy of the letter on Kay. This is

significant in that Kay's finder's preference request should have been granted at that point. Kay

- 32 -
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had presented compelling evidence of abandonment by Thompson, and after nearly three

months, Thompson had failed to respond to the Commission's request. Instead, Wypijewski, on

an ex parte basis, wrote to Thompson giving him a second chance to respond. Allowing

Thompson additional time to respond was within the scope of the Bureau's discretion, but

initiating ex parte communications with a party to a contested matter is not. In fact, it is unlawful

conduct, proscribed by Commission regulation.

65. On April 5, 1994, Thompson responded to the Wypijewski letter and served a

copy of his response on Kay. On April 8, 1994, Kay initiated discussions with Thompson leading

to an agreement whereby Kay would provide repeater service to Thompson and Thompson

would voluntarily surrender his license for cancellation. On April 15, 1994, Thompson executed

a formal repeater agreement with Kay and signed an FCC Form 405-A, surrendering his license

call sign WIH275 for cancellation.

66. On or about April 18, 1994,10 Wypijewski telephoned Gail Thompson, Ralph

Thompson's wife. Exhibit TT-3 is the sworn affidavit ofMrs. Thompson recounting that

conversation. Wypijewski provided Mrs. Thompson with strategic inside information regarding

the anticipated FCC disposition of matter. She effectively "coached" Thompson on how her

husband could regain the authorization, knowing fun well that the disposition of the

authorization was a pending contested matter. Wypijewski advised Mrs. Thompson that the

authorization was going to be canceled regardless of the finder's preference request, but she

explained that the channel would then be "up for grabs" and that anyone, including Mr.

Thompson, could file an application for it.

10 Although Mrs. Thompson's affidavit does not specify the date of this telephone call,
Kay has placed it at April 18, 1994, because Mrs. Thompson called Kay immediately afterwards
and advised him of her conversation with Wypijewski.

- 33 -
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67. On April 22, 1994, call sign Wlli275 was deleted from the Commission's

database. On April 25, 1994, Wypijewski mailed a letter to Kay dismissing his finder's

preference request on the grounds that the Commission was already investigating the matter prior

to receipt ofKay's finder's preference request. 11 Kay received his service copy of this letter on

April 28, 1994. On April 29, 1994, Wypijewski again telephoned Mrs. Thompson, but did not

reach her and only left a message. Mrs. Thompson did not return the call, but it is obvious from

the context that the purpose ofWypijewski's April 29 call was to alert Mrs. Thompson that both

the cancellation and the finder's preference request had been dismissed, and that the time was

ripe for Mr. Thompson to re-file an application. With this kind of inside information, Thompson

might well have been able to file an application and obtain an authorization before the general

public even became aware of the opportunity. Thus, by means of illegal ex parte

communications, Wypijewski attempted to give Thompson what, as a practical matter, was the

finder's preference she had just denied Kay.

68. By engaging in communications with and r"oviding inside information to Mrs.

Thompson, Wypijewski not only violated the spirit and the letter of the Commission's ex parte

rules, she also attempted, perhaps intentionally, to interfere with Kay's contractual relationship

with Thompson. Wypijewski' s conduct is unbecoming of an ostensible public servant, and is

inexcusable.

11 Ironically, this was because of a prior letter from Kay, sent on September 20, 1993,
requesting removal of the Thompson license from the database because of discontinuance.

- 34-
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The Bureau states that "[u]nless Kay expected the Bureau staff to break the law in order

to accommodate his wishes, he had no right to expect further assurances." Bureau's Sobel

Opposition at ~ 29. But this is an overstatement. The "law" simply requires that the Commission

release information that is not privileged or subject to an exception upon receipt of a valid FOIA

request. Keep in mind that the Bureau was seeking a vast amount of information, including Kay's

complete customer list. There is no law that would have prevented the Commission from

narrowing the scope of its document request to Kay, to arrange for in camera inspection of the

requested information, or to make other arrangements designed to alleviate Kay's justified and

understandable confidentiality concerns. Moreover, when he received Hollingsworth's May 20,

1994, letter, Kay knew that the Bureau had already released the 308(b) request to his competitors

who were using it against him, and he knew that Anne Marie Wypijewski ("Wypijewski"), a

Bureau staff attorney, had already attempted to sabotage him by communicating behind his back

with a party to a finder's preference proceeding in which Kay was involved. See Section II.D.2,

below. The Bureau certainly did nothing to reassure Kay, and the actions that it did take make it

clear that certain members of the Bureau staff had absolutely no intention of keeping the most

important trade secrets ofKay's business from Kay's enemies. 18

2. The Thompson Tree Incident

Wypijewski's efforts to harm Kay did not stop with merely sending blind copies of the

308(b) letter to Kay's enemies. She went so far as to engage in ex parte communications with a-

party to a contested proceeding involving Kay, providing the other party with valuable strategic

inside information. Kay learned about this immediately after it happened, confirming once and

18 Kay was well aware of the serious danger his enemies could do to his business when
they identified his customers. Kay was already involved in a law suit, commenced in August of
1993, against Harold Pick for illegal acts committed by Pick to Kay's customers. Moreover, Kay
was aware that Pick and other were already using the fact of the Section 308(b) request (which
Wypijewski informed them ofby sending blind copies) to defame Kay in the Los Angeles land
mobile radio business community.

- 18 -
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for all his suspicion of bad faith on the part of the Bureau, and vindicating his determination that

it would have been competitive suicide to turn over his business information to the Bureau.

Ralph Thompson d/b/a Thompson Tree Service once held an authorization for Business

Radio Service Station WIH275, authorizing operations on the frequency pair 508/511.1875 MHz

at Sierra Peak in Corona (Riverside County) California. On September 20, 1993, Kay submitted

a letter to the Commission requesting removal of the Thompson license from the database

because of discontinuance. On December 23, 1993, Hollingsworth sent a letter to Thompson,

advising him that "[t]the Commission has been informed that that [his] radio system may no

longer be in operation," and directing him to respond within 20 days. Attachment 21 is a copy of

that letter. On or about January 31, 1994, Kay submitted a finder's preference request pursuant to

Section 90. 173(k) of the Commission's Rules, demonstrating that Thompson had discontinued

operation of the station for more than one year, thereby resulting in the automatic cancellation of

the license pursuant to Section 90. 157(a) of the Rules. The matter was assigned Compliance File

No. 93L778.

Thompson did not respond to Hollingsworth's December 23, 1993, letter, and on March

29, 1994, Wypijewski wrote a second letter to Thompson, again requesting a response within 20

days. A copy ofthat letter is attached hereto as Attachment 22. Wypijewski did not serve a copy

of the letter on Kay. This is significant in that Kay's finder's preference request should have

been granted at that point. Kay had presented compelling evidence of abandonment by

Thompson, and after nearly three months, Thompson had failed to respond to the Commission's

request. Instead, Wypijewski, on an ex parte basis, wrote to Thompson giving him a second

chance to respond. Allowing Thompson additional time to respond was within the scope of the

Bureau's discretion, but initiating ex parte communications with a party to a contested matter is

not. In fact, it is unlawful conduct, proscribed by Commission regulation.

- 39-
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On AprilS, 1994, Thompson responded to the Wypijewski letter and served a copy of his

response on Kay. On April 8, 1994, Kay initiated discussions with Thompson leading to an

agreement whereby Kay would provide repeater service to Thompson and Thompson would

voluntarily surrender his license for cancellation. On April 15, 1994, Thompson executed a

formal repeater agreement with Kay and signed an FCC Form 405-A, surrendering his license'

call sign WllI275 for cancellation.

On or about April 18, 1994,19 Wypijewski telephoned Gail Thompson, Ralph

Thompson's wife. Attachment 23 is the sworn affidavit ofMrs. Thompson recounting that

conversation. Wypijewski provided Mrs. Thompson with strategic inside information regarding

the anticipated FCC disposition ofmatter. She effectively "coached" Thompson on how her

husband could regain the authorization, knowing full well that the disposition of the

authorization was a pending contested matter. Wypijewski advised Mrs. Thompson that the

authorization was going to be canceled regardless of the finder's preference request, but she

explained that the channel would then be "up for grabs" and that anyone, including Mr.

Thompson, could file an application for it.

On April 22, 1994, call sig~ Wlli275 was deleted from the Commission's database. On

April 25, 1994, Wypijewski mailed a letter to Kay dismissing his finder's preference request on

the grounds that the Commission was already investigating the matter prior to receipt ofKay's

finder's preference request.20 Kay received his service copy ofthis letter on April 28, 1994. On

April 29, 1994, Wypijewski again telephoned Mrs. Thompson, but did not reach her and only left

a message. Mrs. Thompson did not return the call, but it is obvious from the context that the

19 Although Mrs. Thompson's affidavit does not specify the date of this telephone call,
Kay has placed it at April 18, 1994, because Mrs. Thompson called Kay immediately afterwards
and advised him ofher conversation with Wypijewski.

- 40-
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purpose ofWypijewski's April 29 call was to alert Mrs. Thompson that both the cancellation and

the finder's preference request had been dismissed, and that the time was ripe for Mr. Thompson

to re-file an application. With this kind of inside information, Thompson might well have been

able to file an application and obtain an authorization before the general public even became

aware of the opportunity. Thus, by means of illegal ex parte communications, Wypijewski

attempted to give Thompson what, as a practical matter, was the finder's preference she had just

denied Kay.

The Bureau argues that it was independently investigating Thompson Tree's possible

nonconstruction, that the Hollingsworth letter and the Wypijewski follow-up had nothing to do

with the finder's preference request, but was a follow-up on the Bureau's "independent"

investigation of Thompson Tree. Bureau's Sobel Opposition at ~ 32. But the investigation was

not "independent." It was prompted by a letter from Kay dated September 18, 1993, and directed

specifically to the attention ofWypijewski. Thus, as the one who filed the "complaint," Kay was

very much a party-in-interest with respect to the investigation. Hollingsworth of course did not

serve Kay with a copy of his December 23, 1993, letter. Compare this to the Bureau's

dissemination of six blind copies of the 308(b) letter to Kay. Thus, the Bureau's claim that it

"routinely provides complainants with information concerning the status of investigations,"

Bureau's Sobel Opposition at ~ 30, is apparently another one of those things that is true only for

parties other than Kay--or it is yet another Bureau statement that is not true.

In any event, assuming arguendo that Wypijewski was calling about the so-called

"independent" investigation, her communications with Thompson Tree had a very direct bearing

(and intentionally so) on Kay's pending finder's preference request. Indeed, Wypijewski

20 The Bureau's denial ofKay's finder's preference request on the grounds ofan
independent investigation is another example of its negative animus toward Kay. The so-called
"independent" investigation was actually the result ofKay's September 20, 1993, letter that had
been sent as a prelude to his finder's preference request.

- 41 -
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specifically discussed the finder's preference request in the conversation, confirming her own

understanding that there was a connection between the two. Whether or not this fits precisely

within the four comers of the applicable ex parte regulations, it can not be denied that it is highly

improper for a Bureau staff member to take sides in a licensing matter, specifically providing

unsolicited advice to one party how to strategically outmaneuver the other. Yet, that is precisely

what Wypijewski did. 21

By engaging in communications with and providing inside information to Mrs.

Thompson, Wypijewski not only violated the spirit and the letter of the Commission's ex parte

rules, she also attempted, perhaps intentionally, to interfere with Kay's contractual relationship

with Thompson. Wypijewski' s conduct is unbecoming of an ostensible public servant, and is

inexcusable.

3. The Pro Roofing Incident

Hollingsworth, or persons acting under his direction, apparently interfered with a

legitimate attempt by Kay to press criminal charges against the perpetrator of a theft of service

against Kay's repeater company.

On December 14, 1995, Kay discovered that a company called Pro Roofing was

operating mobile units that had been programmed, without Kay's knowledge or consent, to

operate on Kay's conventional SMRS Station WNYR747. When Kay investigated further he

learned that Harold Pick d/b/a Century Communications had programmed approximately seven

or eight units for Pro Roofing to operate on Kay's repeater. Attachment 24 is a copy of

21 The Bureau makes the fantastic argument that Kay has no basis to complain about
Wypijewski's April 29 attempt at a further ex parte contact with Thompson Tree because his
finder's preference request had been denied on April 25, 1998. Bureau's Sobel Opposition at 32.
This argument fails on two counts. First, it utterly ignores the successful ex parte contact on
April 18, 1994, while Kay's finder's preference request was still pending. Second, the prohibition
on ex parte communications did not end with the dis}1lissal ofKay's finder's preference request.
Kay had until at least June 25, 1994 to seek reconsideration or review ofthe Bureau's action, and
the ex parte restrictions continued during that period.
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~603 P02

Federal Communications Commission
1270 FaiIfieLd R.oId

GeUylburi. PA 17325-72A5

DEC 2 7 199]

CQ'l'IrIaD MYL - Q'11lIt! MClI.~ umsm

Ralph Thompson dba
Thompson Tree Service
8661 Beechwoo~ Drive
Alta Loma, CA 91701

The Commission has been informed that the above-captioned radio
system may no longer be in operation. Our Rules require the
licensee of a station which has permanently discontinued
operation to forwar~ the license to the Commission for
cancellation. 47 CFR Sec. 90.157. Any station which has not
operated for more than one year is considered to have been
permanently di8continue~.

Please inform us within twenty (20) day. of t~e date ot this .
letter as to whether you have perman.ntly ~iscontinued operation.
If your system has ceased operation, please forward the station
license to our ottice. Alternatively, you may notify the
Commission ~Y checking the appropriate box on FCC Form 405-A
(enclosed), which states that your station has discontinued
operation and that you request license cancellation. If you are
using these facilities, please provide the dates that your
facilities were constructed and operational. Licensees whose
licenses are due for renewal and who have received an FCC Form
574-a in the mail may use the appropriate box on that torm to
notify the Commission that station operation has discontinued and
that the license should be cancelled.

We are authorized to requ.st this information pursuant to the
Communications Act of 1934, a. am.nd.~, 47 U.S.C. Sec. 308(b).

When responding to this office, pl•••• verify tbat the
above-listed mailing addre•• for YOUr system i. correct. If we
do not hear from you within 20 day., your license for the above­
captioned station will be cancelled without any other
correspondence generated by this offic.. P18aae ••nd your reply
to: Federal Communications Commission, 1270 Fairfield Road,
Gettysburg, PA 17325-7245, Attention: Compliance - Room 41. If
you have any questions, you may telephone our legal staff at
(717) 337-1311, extension 133.

ae: Call Si~ WI8275
Compliance rile No. 93L778

Dear Licensee:

•.,

••••.1
•••••••• ••

•••
Jill
.-------_.:•. j;



-----------------00:--.."..--------------------ft

-

amw/thompaon/rah

~503 P03

1J.L1~~~
M. ~leJ'-Rolli .worth
Oeputy Chief, ~icen81nq Division

Sincerely,

I'IHY-U- ':1£1 W~U \::U: 1.5 IU:tjI-<UWN ~CHWANINGER 02 TEL NO:717-337-2960

Your attention should be directed to Title 18, U.S.C. Section
1001, in which Congress has determined that a wilful falae reply
to a letter of this type may result in fine or imprisonment.

~
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CERTIFICATE OF SERVICE

I, John 1. Schauble, an attorney in the Enforcement and Consumer Information

Division, Wireless Telecommunications Bureau, certify that I have, on this 8th day of

January, 1999, sent by hand delivery (unless otherwise indicated), copies of the foregoing

"Wireless Telecommunications Bureau's Motion to Strike Witnesses and Notification of

Witnesses for Cross-Examination" to:

Robert 1. Keller, Esq.
Robert J. Keller, P.e.
4200 Wisconsin Avenue, N.W.
Suite 106 - Box 233
Washington, DC 20016-2157
(Counsel for James A. Kay, Jf.)
(Via First Class Mail)

Aaron Shainis, Esq.
Shainis & Peltzman
1901 L Street, N.W., Suite 290
Washington, DC 20036
(Co-Counsel for James A. Kay, Jr.)

Chief Administrative Law Judge Joseph Chachkin
Federal Communications Commission
1250 Maryland Avenue, S.W., Room C-1749
Washington, D.C. 20554

JOhntfSchauble


