EX PARTE OR LATE FILED

WINSTARS ORIGINg

January 29, 1999

RECEIVED
JAN 29 1999

VIA HAND DELIVERY

Ms. Magalie Roman Salas

Secretary MIGERAL COMRRIRATINS COmibsaltH
Federal Communications Commission FPCE Of THE BACRITN
1919 M Street, N.W.

Washington, D.C. 20554

Re: Notice of Ex Parte Presentation; CS Docket 96-1 83/; CC Docket No. 96-
98; CS Docket 95-184

Dear Ms. Salas:

On January 28, 1999, Barry Ohlson and the undersigned, on behalf of WinStar
Communications, Inc. (“WinStar”), met with Ari Fitzgerald, Legal Advisor to Chairman
Kennard. During the meeting, WinStar discussed its positions on record in the above-
captioned proceedings concerning non-discriminatory access to buildings and rights-of-
way and provided Mr. Fitzgerald with a letter on the issue and the following documents
(copies of which are attached to this letter):

1. Implementation of Section 207 of the Telecommunications Act of 1996 (CS Docket
96-83): Personal Communications Industry Association, Teligent, Inc., Association
for Local Telecommunications Services, WinStar Communications, Inc., and
NEXTLINK Communications, Inc. jointly filed Petition for Reconsideration, January
22,1999,

2. Inside Wiring/Building Access (CS Docket 95-184): Comments of WinStar
Communications, Inc., August 5, 1997.

3. Interconnection Proceeding (Building Access) (CC Docket 96-98): WinStar
Communications, Inc. Opposition to Petitions for Reconsideration, October 31, 1996.

4. Interconnection Proceeding (Building Access) (CC Docket 96-98): WinStar
Communications, Inc. Petition for Clarification or Reconsideration, September 30,
1996.

In addition, and at the suggestion of Mr. Fitzgerald, WinStar is providing copies
of these filings to Robert Calaff and Jeffrey Steinberg of the Wireless

Telecommunications Bureau. . _}_
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Winstar Communications, Inc.

1146 19th Street, N.W. « Suite 200 » Washington, D.C. 20036 « TEL 202 833 5678 » FAX 202 659 1931




Pursuant to Section 1.1206(a) of the FCC’s rules, 47 C.F.R. § 1.1206(a), we are
filing with the Secretary an original and 6 copies of this notice of ex parte presentation.

Should there be any questions regarding the above, please do not hesitate to
contact the undersigned at 202-833-5678.

Very truly yours,

%/&A\

Joseph M. Sandr, Jr.
VP & Regulatory Counsel

Enclosures

cc: Ar Fitzgerald
Robert Calaff
Jeffrey Steinberg
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William Kennard, Chairman

Federal Communications Commission
1919 M Street, N.W.

Washington, D.C. 20554

January 28, 1999

Re: Sections 207 and 224 of the Telecommunications Act

Dear Chairman Kennard:

This is in response to your request to our Chairman, William Rouhana, for a brief overview of actions that
WinStar Communications, Inc. recommends that the Federal Communications Commission (FCC) take,
pursuant to existing statutory authority, to create an environment for nondiscriminatory building access.
Briefly, the FCC must rule now on WinStar Communications, Inc.’s long outstanding Petition for
Clarification or Reconsideration in CC Docket No. 96-98 and CC Docket No. 95-185. The Petition, which
is over two (2) years old, was filed September 30, 1996." In it WinStar seeks clarification that Section 224
of the Act requires, where technically feasible and safe, access by providers of facilities-based
telecommunications services to ducts, conduits, rights of way, roofs and poles, within and on a building,
that are owned or controlled by utilities, including ILECs and electric utilities. Further, clarification is also
sought in that petition that CLECs have a right to access house riser cable and conduit as unbundled
network elements. On August 5, 1997, WinStar filed detailed Comments in the Inside Wiring proceeding
(CS Docket No. 95-184). On October 17, 1997, the FCC released a Report and Order and Further Notice
of Proposed Rulemaking in that proceeding and stated at paragraph 178 that:

“While we agree that nondiscriminatory access for video and telephony providers enhances
competition, we will not adopt a federal mandatory access requirement at this time. We note that
telecommunications carriers’ access to telephone companies’ facilities and rights-of-way under the
1996 Act are currently under reconsideration in First Report and Order in CC Docket No. 96-98
and CC Docket No. 95-185 (“Interconnection Order’"). We do not believe that the record in this
proceeding provides a sufficient basis for us to address these issues. We will defer decisions on
these issues to that proceeding.” [footnotes omitted].

Thus, the issue and our outstanding Petition, remain pending.

Finally, Section 207 of the Act clearly provides the FCC with the authority to prevent the blockage of video
signals to viewers. Because many viewers in multiple dwelling units (MDUs) do not rent outside balconies
or other areas of direct control where a dish or antenna can be mounted, it is absolutely necessary to
provide the viewer with the right to have a dish or antenna installed on the MDU'’s roof. Further the
provider of the video service will necessarily require access to the ducts, conduits, rights of way, roofs and
poles, within and on the building, provided that such access is provided under the reasonable and safe
control of the building owner, and is technologically feasible. Otherwise, viewers’ signals will clearly be
blocked, in direct violation of Section 207.

Sincerely yours,

Timothy R. Graham /

EVP & General Counsel P A

! On October 31, 1996, WinStar file in Reply to Oppositions to Petitions for Reconsideration (CC Docket
No. 96-98) regarding these same matters.

Winstar Communications. Inc.

1146 19th Street, N.W. » Suite 200 * Washington, D.C. 20036 * TEL 202 833 5678 » FAX 202 659 1931




Document Inventory

. Implementation of Section 207 of the Telecommunications Act of 1996 (CS Docket
96-83): Personal Communications Industry Association, Teligent, Inc., Association
for Local Telecommunications Services, WinStar Communications, Inc., and

NEXTLINK Communications, Inc. jointly filed Petition for Reconsideration, January
22, 1999.

. Inside Wiring/Building Access (CS Docket 95-184): Comments of WinStar
Communications, Inc., August 5, 1997.

. Interconnection Proceeding (Building Access) (CC Docket 96-98): WinStar
Communications, Inc. Opposition to Petitions for Reconsideration, October 31, 1996.

. Interconnection Proceeding (Building Access) (CC Docket 96-98): WinStar
Communications, Inc. Petition for Clarification or Reconsideration, September 30,
1996.
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BEFORE THE

Federal Communications Commission
WASHINGTON, D.C.

.n tne natter of

Implementation of Section 2C7 cf the

Telecomnunications Act 2f 1936 CS Docket No. 956-83

)
j
)
Pestcrictions on Qver-the-Air )
Reception Devices: Television )
Broadcast, Mulitichannel Multipoint )
Distribution and Direct Br-adcast )
Sateilite Services )
PETITION FOR RECONSIDERATION

Fursuant tc Secftions 1.10€ and 1.429 <f the Commission's
rules,1 WinStar Communications, Inc. ("WinStar"i, Teligent, Inc.
("Teligent”), NEXTLINK Communications, Inc. {"NEXTLINK"),
Assocliation for Local Telecommunications Services ("ALTS"), and
the Perscnal Communications Industry Asscciation ("PCIA". hLereby
petition the Commission for reconsiderazion of the Seccnd Report
and Order in the above-capticned docket, released Ncvemrber 20,
1998 {t.ae "Crder")
I. INTRODUCTION AND SUMMARY.

This prcceeding concerns implementation of Section 237 of
~he Telecommunicaticns Act of 1996 ("1996 Act"). 1In Section 207,

Congress required the Comrission to promuigate rules that

prohibit rastrictions on viewers' installation of devices that

-

47 C.F.R. § 1.106 & § 1.429.

re Implementa n of Section 207 th
glgggmmgn; catio gg Act of 1996, Second Report and Order, CS

Dock. No. 96-83 (rel. Nov. 20, 1998} ("Qrder").
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receive over-the-air video programming. In its Crder, the
Commigsion extended its ovar-ihe-air recepticn devices rule o
prchibit restrictions that hamper coasumer use of selevisicn
antennas, small sazellite cishes, and wire.2cs cable antearas 2o
include viewers who rent Or occupy multi-tenan: puildings and
wish to instalil and use such devicies in areas where they have
exclusive use, such as balconies or patios. The Cocmmissicn
Jeclined to extend Section 207's protection to renters ¢r tenants
¢f multi-tenant buildings trat do nct have property under their
exclusive use suitable fcr the installation of Sectiosn 207
devices., The Commission found that 1: did not have the statutory
authority to prohibit restrictions on installaticn of Section 207
devices in or on common or restritted use areas, such as rocficps
of multi-tenant buildings.

Thus, the Commission’'s new rules would prohibit certain
restrictions of highiy limited scope, but 1n practice effect:ively
will deny the benefits of Secticn 207 tc the cverwheiming
majority of consumers that 4o not nave access to a patio cr
talcony and line-of-sight to a Section 207 video programming
grovider. For these consumers, under the FCC's extracrdinarily
rarrow rendering, their building owrers, landlords, or
condominium associaéions effectively mandate their choice of

video programming service. That result is directliy contrary to

the 1396 act.

The purpose cf the 1396 Act was to open telecommunicacions
markets for all Americans so that consuma2rs would have the
largest possible range of choices for telecommunications

-2
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services. lt was not Congress' internt to effectively
discriminate against and exclude a whole class cf consumers,

censtituting millions of tenants cf muliti-tenant buildings, frem

tne protecticns of Section 207, thereby as a practi=al matce

L3 ]

poerentially ensuring the creaticn of a technology-deprived zlass
cf consumers. Thus, the Commissioa shou.d reconsider the Order

and revise .ts rules

n

© as < heornor the clear intent of Cengress
ard complete the implementation cf Section 207 and protect these
ccnsumers. The Commission should prchibit any restriction ‘other
than those clearly justified by safety concerns) that would
orevent terants <f a multi-tenant building from havirg access to
common areas and restricted use areas for the installation of
Section 207 devices.

Such a prohibition would not be a per ge taking cf property
within the meaning of the Fifth Amendment. Rather, the
Commission would be regulating a breexisting contractaal
arrangement between the kbuilding owner, landlord, or condominium
assoc:ation and the tenant. The Supreme Court has held that such
regulat:-on doés rot give rise to a Fifth Amendment "taking" for
which compensation would be required, a clear legal red herring
raised by certain reql estate interests unsuppor-.ed by the
relevant caselaw. Iadeed, the public interest compels the ful:
implementation of Section 207 consistent with thi:s petition.
Trhrough such implemencation; competition in the video programming
pusiness will be enhancad ;nd current concentratioﬁ in the market
will be reduced, and Congress' overall policy in the 1396 Act to

enhance consumer chcice will be promoted.

007000 02




IX. Interest of Petitioners
A. WinStaz.
WinStar 1ig a pioreer in offerirng local t2leccmmuricat:.ors

services using fixed wireless technclogy, including bcth 8 GHz

tn

=Y

G

ilicies and LMCS facilities. Fixed wireless techaclogy nas
the pctential to bring a variety of voice, data, and video
services to users and viewers more rapidiy and efficiently zhan
competing tecanclcglies. However, the competitive potentia. cf
tikxed wireless services depends heavily on users' and viewers'
ability to rece.ve such services, which require installation of
antennas with lire-of-sight access to other antennas.

WinStar accordingly is cdirectly impacted by any decision
Eearing on the opportunities for customers ol wireless services
to obtain access to threir service providers, particularly where
such access involves use of antennas on the rooftcps of mulzi-
tenant buildings. On September 26, 1356, Win3tar filed a
Petitiorn for Reconsideration of CC Jocket 96-98 on the issue of
‘nondiscriminatory access to buildings and rooftop access pursuant
to Section 224, a Petition that remains pending more than two and
cne-half years lacer. WinStar participated actively in CS Dccket
97-15. and CS Docket 95-184, in which the Commission considered
issues of building acéess for providers of wireless services. In
May 1998, WinStar supported Teligent's still-pending petition for
reconsideration of the Commission's February 1598 Repcrt and
Crder in that docket, urginé the Commission to rule that Section
224 (£) of the COmmunic;ﬁions Act requires access for all carriers
to puilding rooftcps where the incumbent telecommunications

. -4-
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ctility hag access tc tne rcolitop via easement or o:herwise.
WinsStar continues to stand £y its cutstanding petitions regard:ing
otaer Sections of tae 1986 Act. WinStar, at present, is also
deep.y concerned about the Commission's decision to so narrswly
interpret Secticn 207 as to virtually render 1t meaningless in
terms <f the vractical realities of Iixed wireless deployment and
engineering.

B. Teligent.

Teligent, a lead.ng communications provider using fixed
wireless technolcgy, is licensed by the Commissicn to transmit
signals in tne 24 GHz band. Teligent provides vcice, data and
video telecommunications services, including local telephone
-servxce, crimarily by deploying £ixed wireless pcint-to-
aultipoint broadband networks in numerdus locations throughout
the United States. Unlike copper - and fiber-based systems,
Teligent's fixed wireless system does not have any physical wires
to install and maintain betweer the customer's antenna and
Teligent's base station antenna. Rather, the network equipment
necessary Lo transmit a signal from a customer antenna to
Teligent's base station antenna is placed on private property --
most cften on roofto?s of buildings.

C.  NEXTLINK.

NEXTLINK was founded in 1994 to provide loca. facilities-
based telecommunications s?rvices to its targeted customer base
of small- and medium-sized businesses. Today, NBXTLINK is a
rapidly-growing telecormunications company focused on providing
nigh-quality iocal, long discance, and enhanced

-5-
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telscommunications gervices ar comgpetitiva prices. NEXTLINK
cperates 21 facilitiss-based networks pgreviding lccal and lorg-
distance services in 36 mertrcpolitan areas tnrcocughout the
country. NEXTLINK provides competitive access provider ("Cap")
services in many locations as well. NIXTLINK also offers small-
and medium-sized dbusinesses an iutegrated package ct erhanced
ce_ecommunications serv.ces. In short, NEXTLINK fzcuses con
services that it belisves are at the core of the local exchancge
market -- standard dial tcne, multi-trunk services and advanced
telecommunications services.

In addition to :i17s {iber network, NEXTLINX owns a 5C percent
share oI a jo.nt venture with Nextel Spectrum Acquisition Corp.
{("Nextel"), called NEXTBAND Ccmmunications, L.L.C. ("NEXTBAND").
NEXTBAND obtained 42 LMDS licenses at the Commission's auction in
March 1998. LMDS has been designated by the FCC for use in the
provision of fixed wireless voice, data and video sarvices. LUMDS
technology provides the capability for integrated, two-way
digital distribution of mulct:media services via large, high-
quality bandwid:in similar to {iber opbtic cable, cut delivered
through rcoftop antennas without a wire. LMDS spectrum can,
therefore, be used ta provide a broad range of telecommurications
products, including Qideo programming. NEXTLINK announced on
January 14, 1999 thar it has reached an agreemen:t in principle to
acguire Nextel's S0 percenc:share in NEXTBAND for approximately
$.37.7 mzllion. 1if l:hc"tr'ansaction takes place, the 42 NEXTBAND
licenses will be under NEXTLINK's sole control. Alsoc on January
14, 1999 NEXTLINK announced its agreement to acquire WNP

€=
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Communications, Inc. ("WNP") for approximately $695 million.
Upon FCC approval and consummation cf the merger, NEXTLINK will
acquire WNP's 40 LMDS licenses. If both Zransactions are
approved by the FIC and clcsed, NEXILINK will rold 82 LMDS
Licenses that cover most of the major J.S. cities.

NEXTLINK believes that the acquisition of the LMCS licenses
will provide NEXTLINK new access and Lranspor:t capabilities ro
complement its existing local and developing inter-city fiber
networks. By reducing NEXTLINK's dependence on incumbent local
sxchange carrier facilities, NEXTLINK will gain increased
efficiencies and control over its <osts. Additionally, NEXTLINX
will have the ability to offer irnovative services that are not
possibie using ILEC networks. Consumers accordingly will benefit
from NZXTLINK's abiiicy to desigr flexible and cost-effective
transmission soiutions to suit thgir needs. Additionally,
NEXTLINK will be able to expand its footprint, enter new markets
and reach new customers where there is currently little
competition for the ILECs. NEXTLINK is therefore directly
effected by any decision bearing on the opporcunities for
customers Lo obtain access tO wireless services,

D. ALTS.

-
»

ALTS is zhe leé&ing national industry asscciation whcse
rission is to promote facilities-based local telecommunications
competition. Located in Washington, D.C., the organization was
created in 1987 and rgpreséhts companies that build, own, and
cperate competitive local networks. Three of ALTS members are
WinStar, Teligent, and NEXTLINK.

-T-
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PCIA 1s an international trade assos:ation that represen:s
the interssts of tha cormercial and private mobile radic service
cormunications industries and the fixed oroadband wireless
industry. PCIA's Facderation of Councils includes: the Paging
and Messaging Alliance, the PCS Alliance, the Site Owners and
Managers Asscclation, the Asscociation of Wireless Communicaticns
Engineers and Technic.ang, the Private Systems Users Alliance,
the Mobile Wireless Communications Alliance, and the Wireless
Broadband Alliance. As the FCC-appointed freguency coordinator
for the Industrial/3usiness Pool frequencies below S12 MHz, the
800 Miz and 300 MHz Businegs Pools, the 800 MHz General Category
frequencizs £cr Business Eligibles and conveantional SMR systems,
and the 92% MHz paging frequencies, PCIA represents and serves
the .nterasts of tens of thousands of FCC licensaes. PCIA's
Wireless Broadband Alliance membo&ship includes LMDS licensees,
operaters, and eguipment manufacturers, each of whom have a
vested interest in the ability of video service providers to
access multi-tenart kuildings.

F. Section 1.106(2) (b) (1) Showing.

The Commission rgleased the further notice on whicih the
Order in this proceeéing is based in August 1996, with comments
and regly comments due in September and October 1996,
respectively. At that time; WinStar was a new participant in the
telecommunications indgs:r?f focused primarily on launching a
business devoted to the provisicn of voice and data
telecommunications over fixed point-to-point 38 GHz wireless

-8~
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facilities, and in faszt had yet to launch facilities-bpased
switched local services in even its first market. In 1337, the
Commission enabled 33 CHz licensees to provide point-to-
Tultipoint services, and WinStar also acquired LMCS
auzhorizations 1n 1998. In 19398, WinStar's business plans grew
to enccmpass potential video offerings, primarily using its LMDS
faci.ities. At that time, the issues in this proceeding
regarding viawer access to LMDS services vig antennas in shared
and restricted areas of multi-tenant buildings first became
directly relevant =o WinStar's business plans. By then, the
comment period in this proceeding was long over. WinStar
therefore has the "good reason" required by Section
1.106(2) (b) (1) of the Commission's rules for seeking
reconsideration of the Order without héving formerly participated
in this proceeding.

As for Teligent, the further'notice requested by the
Commission was issued prior to the dJdevelopment of Teligeht and
its business plan as it is known today. Iandeed, Alex Mandl, the
Chairman and CEQO of Teligent, did not join the company until
after the release of the further notice. For this "good reason,*

Teligent's concerns regarding the Commission's Qxdex shou.d be

»
L~

heard.

Cue to NEXTLINK's recent LMDS acquisiticns and evolving
business plan for wireless services, NEXTLINK c¢ould not have been

aware that the Commissior's proceeding would be relevant to iis

business at the time the Commigsion released the further notice.

079950 02




Thus, NEXTLINK's concerns in this proceedirg should be ccnsidered
fully by the Commissicn.

As an associaticn whosz largest members include WinStar,
Teligent arnd NEXTLINK, ALTS was not .n the pcesiticn to
participace 1in the ccmmert pericd of the Commissicn's Order. Due
~o the sericus issus=s the QOrder raises regarding these members'
interests, ALTS nas a "good reason" to oin its members in this
Petition.

Similarly, FCIA has a "gocd reason® to seek reccnsideration
of this Order. FPFCIA's members include LMDS licensees whicn did
not even have their licenses when the Further Notice was
released. In fact, the Comm.ssion recently issued a sukstantial
number of new ILMDS licenses >ast year. Thus, it was only at this
recent date that these LMDS licengees began expending resources
toward the implementation of their service. While LMDS licensees
are still planning their systems énd services to be offered, it
is reasonable and in the public interest for the FCC to hear
their concerns regarding the provision of video services tc
“pnants in mulz=i-tenant buildings as it is likelv that LMDS
licensees may choose to offer video programming services. Thus,
in the interest of fairness and towards the promotion of reail
competition in the 6ideo programming business, the Commission
should hear the concerns of LMDS licensees as described in this

Petition.

-1 0=
0079530 02




—_—— Tl - - R

III. CONGRESS INTENDED FOR SECTION 207 TO PROMOTE COMPETITION AND
PROTECT ALL AMERICAN CONSUMERS FROM RESTRICTIONS THAT IMPAIR
THEIR ABILITY TO USE SECTION 207 DEVICES.

The Commission skould recons:.der and revise its decision to
recognize explicitly that it has -- and shcu.d exercise -- :he
statutory autaority to prohibit restrictions imposed by ouilding
owners, landlords, or condominium associazions on installation of
Section 207 devices in ccmmorn areas and restricted use areas.
Section 237 provides that the Ccmmissicn shall:

promulgate regulations to prohibit restrictions

that impair a viewer's ability to receive video

programming services through devices designated

fcr over-the-air raception of television broadcast

signals, multichanne. multipoint distribution

service, or direct broadcast satellite services.

.The statute requires the Commission to premulgate regulations

that prohibit restricticns on receipt of video programming from

over-the-air-reception devices. Such prohibited restrictions
include the refusal of a building owner, landlord, or c¢ondominium
association tO permit a viewer to receive video programming from

a device in zommon areas or restricted use areas.

While the Commission has promulgated rules of relatively
limited practical impact :hat, for example, prohibit civic
associations from restricting landowners' use of Section 207
devices, and protect-renters from landlords' restrictions on
installation of Section 207 devices onr property under renters'

exclusive use, the overwhelming majority of the public entitled

to the protection of Section 207 was left absolutely unprotected

A
.-
-~

Section 297 of the Telecommunications Act cf 1996, Pub. L.
No. 104-104, 110 Stat. 114 (1998).

i -11-
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by the Commission's rules. These ars the consumers that cannos

recelve cver-the-air signals using Section 207 reception davices
on property under their exctiusive use cue to lack of line-of-
sight or lack of a balcery or patic, or due to other physical
restrictions. 1. is critical to note that the FCO's re.iance on
the installaticn of reception devices on a tenant's patioc or
balceny appears predicated virtually entirely on the ex parte
presentaticns of Cellularvision in late 1996,% a failed company
now ir. bankrupt<y. The real life deployment experience of
WinStar and Teligent, among othexs, ccllectively in mcre than 30
major markets over the past three years nas proven ccnclusively
that, as a practical engineering matter, the realities associated
with a line-of-sight technology cannot be supported -- given the
necessities of widespread deployment -- by anything other than
roofrop access. Under the gubject ruling, these consumers in
practice are now limited to purchésing videc programming
sanctioned by their building cowners, landlords, or condominium
associations.

In its Order, the Commission states ﬁhat Section 207
*arplies on its face to all viewers," and that it *should not
creaté different classes of 'viewars' depending upon their status

n3

as property owners. However, the Order does not apply Section

207 to all viewers, and it creates classes of viewers by

disparately treating consumers that occupy multi-tenant

A

-

See Order, at § 2, note 6.
> Order, at { 13.
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buildings. Under the rules adopted in the Order, those viewers
in mulci-tenant su:ldings that have a balcony or patio within
their exciusive use and can achieve .ine-of-sight to their
provider receive the protection cf Section 207; hcwever, those
viswers in nulti-tenant buildings who do not have a balcony or
patio or do nct have line-of-sight do not receive Section 237

protec:ion.6

The Commission's finding that Section 207 by its very terms
applies to all viewers is correct. It naturally follows that
Section 207 protections via implementing regulation of necessity
must be extended to 31l viewers -- including the millions :na
mulci-cenant buildings that do not have the ability to use a
Section 207 device Ifrom within their private space. This is
consistent with and effectively mandated by the procompetitive
purpcses of the 1996 Act. Congress specifically intended that
the 1996 Act would provide for: '

a pro-competitive, de-regulatory naticnal policy

framework designed to accelerace rapidly private

sector deployment of advanced telscommunications

and information technologies and services to all

Americans by opening all telecgmmunxcat ons
markets to competition

In paragraph 2 of the Order, the Commission relies upon the
fact that LMDS devices will be capable of receiving signals
inside buildings. Indeed, it cites to a representation made
by a party that it alréady had such a device. Pursuant to
the knowledge of the parties to tnis Petition, such a device
does not exist, and it is very uncertain whether such a
device is technically feasible. Order, at § 2, note 6.

S. Rep. No. 230, 104th Cong., 2d Sess 1 (1996).

-13-
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If the Commission extends Section 207's protection to include all
viewers in multi-tenant buildirngs, not just the l.mited number
that have balconies and unimpeded line-of-sight capabilities, the
Commissioﬁ will be promoting consumer welfare and competition and
effectuating the mandate of the 1996 Act. And, those viewers
will then have real choice among videc prcgramming providers, not
one granted in name but absent in practice,

IV. PROHIBITING LANDLORD RESTRICTIONS ON SECTION 207 DEVICES IN
COMMON AREAS AND RESTRICTED USE AREAS IS CONSISTENT WITH THB
CONSTITUTION.

In its Order, the Commissioan found that its statutory
authority to prohibit restrictions by landlords on installation
of Secticn 207 devices in common areas Or restricted use areas
was limited by the Fifth Amendment ‘"takings" clause.® The Order
distinguished common areas and:restricted use areas from areas
under the exclusive possession of the viewer based upon its
analysis of cases concerning Fifth Amendment "takings." However,
a review of the pertinent cases demonstrates that permitting gll
viewers in multi-tenant buildings tc receive Section 207
protection, including those that need access to common areas oOr
restricted ugse areas, is not a Fifth Amendment taking.

‘Section 207 requires the Commigsion to promulgate
regulations that prakibit restrictions on viewers' raception of
video programming via certain devices. It is within the
Commisgsion's authority, and it is the Commigsion's obligation, to

implement Section 207/£u11?; including permitting all viewers in

? Qrder. at ¥ 17-29.

-14-
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multi-tenant buildirngs access to a Section 207 device in -ommen
areas and restricted use areas. Contrary to the Commissior's
radically narrow interprezation, requiring access o these areas
does not amount to a compelled phys:cal invasion like the one at
issue in Loretto v. Teleprcmpzey Manhattan CATV gg:;,9 Rather,
1t entails the regulation of rights and duties that already exist
between pbuilding owners and their tenants.>?

Regulatory modification of tne relative rights between
building owners, landiords, and condominium associations on the
one hand, and tenants on tie other, is not a per se t:aking.n
The Commission recognized :this in its Order -- "where the private
property owner voluntarily agrees to the possession of its
éroperty 2y another, the government can regulate the terms and
conditions of that pcssession without effecting a per se

taking.“l;

The contractual relationship for viewers to occupy a
multi-tenant building already is in place. By prohibiting
building owners, landlords, and concdominium associations from

restricsting tenants' access to video programming providers that

458 U.S. 419 (1982) (holding that a permanent physical
cccupation is a per ge taking and remanding for a
determination of just compensation).

10 The Commission is not restricted by the ccurt's findings in
Bell Atlantic because it is not a per se taking for the
Commigsion to regulate the terms and conditions of a
contractual arrangement.

11 see Loretto. 458 U.S. at 441 ("We do not . . . question

. the authority upholding a State's brcad power toO impose
appropriate restrictions upon an owner's use of his
preperty. ") .

2 order, at Y 1s.

-15-
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use Sect.on 207 devices, the Commission will oniy be adjusting

that contractuial relationship.
Indeed, Section 2C7 access Lo common areas and restricrted

use areas 1is fully analogous to the regulation at issue in Yse v.
13

ob £ Escondido. In Yee, the Supreme Court considerad a rent
control ordinance that restricted the termination of mcbile home
park tenancies. The Court found that the ordinance did net
constitute a compeiled physical occupaticn of land. The Court

noted that the statute "merely regulate(d) petitioners' uge of

their land by regulating the relationship between landlord and

ie

tenant." Tae Court went on to explain that:

(wlhen a landowner decides to rent his land
to tenants, the government may . . . require
the landowner to accept tenants he does not
like without fgto«atxcally having to pay
compensation. .

By prohibiting buiiding owners, landlords, and condominium
associations from denying tenan:s'accose to video programming
companies, the Commission would similarly be adiusting existing
contractual obligations to comply with Section 207 and the public
interest. Like the reat control ordinance in Yee, Section 207
access would only alter the relative rights existing under a
contract and would not constitute a per se taking. Indeed, the

-

rights under a contrécc would be altered by the Commission only

3 503 U.S. 519 (1992). -
i Id. at 528 (emphasis in origiral).
18

Id. at 529 (cicing H A ne. _v.
States, 379 U.S. 241, 261 (1364)) .

-16~-
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to the extent that it gives viewers their rights pursuant zo
Section 207 tc raceive videc programming through certain

€

devices.” Thus, a Commissisn-imposed Section 207 access

reguirement merely regulates a voluntarily executed contract and
is not a per se taking.
This coaclusion is a.30 supported by tne holding in Federal

. ) . ?
Communicationg Comm'n v. Florida Jcwer gg;p..l

In that case,
the Supreme Court limized Lgorettg to those situations where the
element of "required acquiaescence" ig present. In other words,
where the Commission is not requiring an initial physical
occupation, odut merely regulating a condition of occupatiocn, it

8 Imposition of Section 207

is not a Fifth Amendment "taking."1
protections would merely be a conditicn to an already existing

occupation.

¢

16 A regulation that is not a per se taking but rather a

"public program adjusting the benefits and burdens of
economic life to promote the common good" is analyzed by
kalancing the public and private interests involved. Peng

Centyral Transp. Co. v. New York City, 438 U.S. 104, 124
(1978) ; see alsqg Aginsg v. Tiburon, 447 U.S. 255, 260-61
(1980). Under this analysis, the public interest -- as

defined by the pro-competitive goals of the 199€ Act,
including Section 207 -- as well as the competitive benefits
for viewers, outweigh perceived burdens on building owners,
landlords, and gdndominium asscciations to justify the
provision of access.
27 Federal Communications Comm'n v. Florida Powexr Corp., 480
U.S. 245 (1987).
18 Indeed, many, if not ail, multi-tenant buildings already
have Section 207 devices on their common or restricted use
areas. Certainly,” a Commission requirement that building
owners provide nondiscriminatory access to all Section 207
providers when one provider already is present would not be

a per ge taking.

-17-
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This .s further supported by the fact that contractual
arrangements between building owners, landlords, condominium
asgociations and their tenants are already gcverrned by laws that
establish certair righ:zs, either explicitly cor implicitly.19 For
example, absent an express provision tc the contrary, tenants
have the implicit right to enter and use certain building ccmmon

reas, for example as a way of necessity between the "landlocked"

unit and the street outside.2°

Public policy goals lad to the

establishment of implicit rights for tenants -- such as ingress
and egress. Moreover, tenants also are entitled to an implied
right of aecessity for the use of conduits and pipes through a

2 Thus, a tenant's access to the video programming

enlargement.
of his or her choice is a natural recognition of the realities of

modern occupancy, and a tenant's ability to choose providers

v e.9., 49 Am. Jur. 2d laandlord and Tenant § 625
(1995)(“Tre implied covenant of quiet enjocyment in every
.ease extends to those easements and appurtenances whoses use
i necessary and essential to the enjoyment of the
premises."). In Lorettg, the Supreme Court declined to
opine as to the respective rights of the landlord and tenant
under state law, prior to the passage of the law at issue,
to use the space occupied by the cable installation. 458
U.S. at 439 n.18.

20

49 Am. Jur. 2d Landlord and Tepnant § 628 (1995) ("Where
property is leased to different tenants and the landlord
retains control cof passageways, hallways, stairs, etc., for
the common use of the different tenants, each tenant has the
right to make reasonable use of the portion of the premises
retained for the commgn use of the tenants."); sea id. at

§ 651 ("The landlord’s interference with the tenant's right
of access and exit . . . may constitute a constructive
eviction, especially in case of the lease of rooms or
apartments in a puilding.").

Id. at § &632.
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shculd not be based on whether he or she has a balccny that has a
lire-cf-sight to the video programming provider of choice.

Finally, Section 207 is far more _ike the Virginia statute

ugheld in

ble T ., 55 ¥.3d 1113 (4th CTir. 1338) ("Multi-
Crannel"), than the statute at issue in Loretto v Iompter
Manhattan CATV Corp.., 458 U.S. 419 (1982). The statute at issue
in Multi-Channel forbade -- as does Section 207 -- restrictions

impogsed by landlords on tenants' access Lo competitive providers
of video gervices. The Fourth Circuit found (1) that the
statutory prohibition on such restrictions prohibited a use of
the property and did not amount to a physical invasion, (2) that
the statutory prohipition did not deny landlords the economically
viable use of their land, (3) that the statutory prohibition did
not deprive landlords of the rent?l income and appreciation on
which their investment-backed expectations were presumably based,
and (4) that a legitimate governmental interest was promoted by
the statute. Each of these findings can and should be made with
respect to Section 207's prohibition on restrictions of Section

207 devices in common and restricted areas.

-
L
»
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V. IT IS IN THE PUBLIC INTEREST TO EXTEND SECTION 207
PROTECTION TO ALL VIEWERS IN MULTI-TENANT BUILDINGS.

Action by the Commission fully and effectively implementing
Section 207 consistent with Congress' intent would net only
fulfill the minimally permissible statutory mandate but also
would promote the public interest. As demonstrated in Section II
above, the full implementation of Section 207 is aligned with and
advances Ccngress' goal to promote competition in all
telecommunicatzions markets. In particular, the £full
implementation of Section 207 will promote competiticn in the
videc programming business. Indeed, the Commission's recently

released gifth Annyal Report on the status of competition in the

MVPD market fournd that "downstream local markets for the delivery

2 1t is

of video programming remain highly concentrated.*?
axiomatic that complaete implem;ntation of Section 207 to protact
all viewérs in multi-tenant buildings will give those viewers
more video programming choices. As tenants in multi-tenant
buildings have more choices for the provision of video
precgramming services, this will tend to exert downward pressure
on prices, thereby promcting competition and reducing

ccncentration.23

22 L a 1 2 t of the St X o .
M i ing, Fifth Annual
Report, CS Dockat No. 98-102, at 128 (rel. Dec. 23, 199%8)
(vEifth Apnual Repoxt').

23

Indeed, by dramatjically limiting implementation of Section
237, video programming providers that offer their services
through Section 207 devices may not reach economies cf scale
as quickly as they would if they had access tc all viewers.
This has the effect of hampering these providers from
reaching their economic threshold that would aliow their

-20=-
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Specifically, by allowing v.ewers in multi-tenant buildings
to chocse from among all viceo service providers, the Commissiorn
will be encouraging a ccmpetitive marketplace. Currently,
building cwners, landlords, and corndominium associations chcose
the video programming provider for their tenants. Such choices
are typically based on which provider is willing to pay the mcst
for such access, nct which provider has the best service at the
least cost. Building cwrers, landlords, and condominium
associations should not be rewarded for allowing one videc
programming provider to have access to the building a: the
exclusion ¢f all others, which is the direct marketpliace effect
of the Commission's Order. This skews marketplace conditions and
overwhelmingly favors incumbent competitors who have the
financial meany to meet such demands. 'Thus, the Commissicn
should promu.gate regulations tha; in reality will allow all
viewers in multi-tenant buildings.:o make their video pregramming
choices based on quality and cost; this will encourage a
competitive marketplace.

In Eastman Kodak Co. v. mage Technical Services, Ing., the
Supreme Court recognized that consumers can get locked in and
expléited because of:their inability to assess the lcng-term
cbsts of a contractdal arrangement.z‘ Similarly., tenants do not

realize that the landiord will preclude their choice of video

-

L

unit costs to fall, thereby preventing them from competing
more effectively with incumbent providers.

¢ 504 U.S. 451, 476-478 (1992).

-21-
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service vendors when they sign leases. It is sound public policy
to prevent Or ameliorate the exploitaticn of those tenants thac
are locked-ia, and concomitantly to give competing venders
affected kty the lock-:a appropriate opportunit.es to compete.

VI. SECTION 207 MUST BE VIEWED IN LIGHT OF THE 1996 ACT'S
PURPOSE TO ENHANCE COMPETITION AND CONSUMER CHOICE.

As discussed in Section Il akbove, Congress intended that the
1396 Act would promcte competition for consumers in all
telecommunications markets. The Commission Las recognized this

numerocus times and has stated its intent to adopt policies that
28

promote consumer choice. Indeed., in the context of the video

programming business, the Commission has stated that -he 1996 Act
centains provisions "that focus on removing barriers to
competitive entry and on establishing market conditions that
promcte competitive firm rival}y."zs Moreover, the Commission
concluded in the first Report and: Order in this proceeding that

~the public interest is served by promoting competition among

®>  see, e.g., In re Implementat:ion of Section 304, Report and
Order, 13 FCC Rcd 14775, 14776 (1998) (" [Clompetition .
is central toward encouraging innovation in equipment and
-sarvices, and toward bringing more chocice to a broader range
of corsumers at -better prices. "); i i
Selection Changes, Second Report and Order and Further
Notice of Proposed Rulemaking, 1998 FCC LEXIS 6545, at Y 108
(1998) ("In fulfilling the Congressional mandate to promote
competition in all telecommunications markets, the
Commigsion helps to ensure that the American public derives
cthe full benefit of such competition by giving them the
opportunity to chocse-new and better products and services
at affordable rates and by giving effect to such choices.").

26

M o v Vi , Third Annual
Report, 12 FCC Recd 43S8, 8 (1997).

-22-
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video programming service providers, enhancing consumer cheice,

~
v

ard assuring wide access to communicaticns facilities.*
The overall pclicy gcal of the 1996 Acr was =¢c max.mize
censumer cholice. This presumes, however, tnat such chcice ‘s
made availanle to consumers In order =z ensure consumner choice,
Corgress enacted specific grovisicns to promche comgetitive
services. The statutory mandate that common carriers provide
communicatrions services to a.l who seek such service at sust and

reasonable rates,‘® the requirement that such service be provided

without unreasonable discrimination,z9

the requirement that such
carriers irterconnect with their competitors,3° and the
reqguirement that utilities provide access to certain areas owned
cr controlled by them®? are just a few examples of Congress'
effort and intent to ensure consumers would have competitive
shoices. The CTommission's implemgntation of Secticn 207 must
carry out rather than frustrate the statute's clear, ubjquitous
effort o enhance consumer choice. Implementation of Section 207

te prohikit &all restricticns on instal.ation of Section 207

devices in cocmmcn and restricted areas {(other than those

27 . ,
See In ze Local Zoning Regulation Of Satellite Eagth
3tationg, Report and Order, Memorandum Opinion and Order,
and Further Notice of Proposed Rulemaking, 11 FCC Red 19276,
19315 (1996).

28 47 u.s.c. § z01(a). -~

2% 47 u.s.c. § 202.

3% 47 U.s.c. § 251(a) (1).

3

47 U.S.C. § 224 (f).
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necessary tO premote publiic safery:

Congress' goal tc snharce consumar

VII. CONCLUSION.

For the forego.rny reasons,

[

s essential zc advance

choice in numercus businesses.

the parties to this Petition

respectfully reguest that the Commission reconsider its Order in

Docket No. 26-33 and adopt amended rules that prohibit all

restrictions on installation of Section 207 devices in multi-

tenant buildings that are not necessary for public safety.

4

Mary ermott

" Chief ¢of staff and Senior
Vice President, Governmernt
Relations

Brent H. Weingardt

vice President - Government

Relaticns
PERSONAL COMMUNICATIONS
INDUSTRY ASSOCIATION
500 Montgomery Street

Suite 700

- Alexandria, VA 22314-1561

(703) 739-03C0

Laurence E. Harris
David S§. Turetsky
TELIGENT, INC. .
Suite 400

B0€S5 Leesburg Pike
Vienna, VA 22182
(703) 762-5100

007993C 02

Respectfully submitted,

‘éZE {.,U’ g {2!:
chert G.'Berg

Joseph M. Sandri, Jr.
Russell Merbeth

WINSTAR COMMUNICATIONS, INC.
1146 19th Street, N.W,
Wwashington, D.C. 20036
{202) 833-5678

R. Gerard Salemme

NBXTLINK COMMUNICATIONS,
INC.

1730 Rhode Island Ave, N.W.

Suite 1000

Washington, D.C. 20036

{202) 296-6599




hn Windhausen

ronan O'Connell

ASSOCIATION POR LOCAL
TELECOMMUNICATIONS SERVICES

288 17th Street, N.W.

Suite 94C

Washingzon, D.C. 20006

1202) 969-2587

January z2, 1998

VPOORN D




