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SUMMARY OF ARGUMENT

Par-Ies in tl"is proceeding ha~e irgu~ (i) that rooftops ind related nser condlJit are

rot "r~gh!S of way" which COMpetitive local eXCl"ange carriers Sl.ch as WinStar are entitled

to access under Section 224, and (ii) t,at inCl.-moent LEes and utilltlft are not obligated

....nder the TelecommU!1lcatio"s Act of ~ 996 to provIde aceess to nghts of way to came's

who ~appen to employ wirelen transmission facilities.

Both pOSItions are wron~. ar'ld are contl'lty to ~. lett.r and spint of the

releecmmunicatlons Act. If adopted, tr.ese positions would egregiously discnmtnate

against earners seeking to provide eompetitivelocaluchange ServIce through innovatNe

'Nlreless technologies in ~iolatlon of ttole Act and o,e Commission's interconnection rules.

These arguments demen,trat. more ably than 'NinStar ever could. the degree to which

incumbent '.ECs and utilitJes wen seeK to avoid the., obligation under the

Telecommunications Act to maKe rights of Vtiay available to new wireless local exchange

carners sud" as WinStat. To rectifV such obstruction•. the Commission shOUld ClearlY

instruct partin that wireieu carTl.", sucn • W1nStar are .ntitl.a to ICceSS rooftocs and

related riser condUit in Ord~f to pllce a1taehmenta neceuary to further their local exchange

distlibution networks

·ili·
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CC Docket No. 96-98

CC Docket No. 95-185

WINSTAR COMMUNICATIONS, INC.
OPPOSITION TO PETITiONS FOR RECONSICERAnON

'MnStar CommunleatJons. Inc. rWinStarj. a provider of competi'tNe dedicated and

SWltcneo locai exchange "Nice., by [ts undersigned counsel and pursuant to

Section 1429(1) of the Comme~n'sRules. 41 CFR § 1.42i(f). hereby files this OPPOSItion

to certain petitions seeking reconsideration of ..~ of the Commission's First Repolf

3nd Order In t~e .bOV.-eaptior.ed dOCKets. FCC 98-325. released August 8, 1996 (the

- V\4nStar pIXNidesloca1 teleCOmmunications services on a point.t~I)OIl1t basiS
uSing wlr...... digitlll- ""lIime_ wave ~acrty in me 38 gigahertZ (-GHz; bind. a
configurMicn ,.r.rNd to by WnStar • VVIr8IeH Fioer-' beceu.. of its ability to duplicate
ttl. technical charac:teristic8 of "bet optic cabte with wiretea 38 GHz microwave
tr."smiu40ns. VMS'-a typical instaltation of 38 GHzequ~ h.s a highly discrete
profile. A WtnStar -inltallIlticln- normaly is no men than IQptOximately four feet irI neigMt.
to which sev..... dilha. Mch t:Jf ~ic:h .. apt:)roximatety the liZ. of a medium l)iZZa, can
be attached. No ....,.-ate power lOuree is ne.ded. This installation ,s considerably more
compact and le'l intrusive than t!"e typical mier~v, .ciliti. emplOyed by incumbent
LEes and other utilities as part of their networ1C architectur...

---'---_._.,,'------------------
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I. Introauctjon and Summary

On September 30 1996. WinStar Ijied In these prOCeedings a petition seel<ll"Ig

c[arlficaton or reccnSlderation of a singe aspect of tl'le COMmissions Order ("WinStar

ReconSideration Pelition"). Specifically. \NinStar requested that the ComrrlSSion make

clear WlnSlar'S right. -Nhere It operates as a facilitIes-based local exenang_ carner. to

locate Its 38 GHz microwave equipment on the root of incum*t LEe and utility premises

and to utlLze related nser conduit owred or controlled by the Incumbent LEe or utility In

oreer to provide competitIve iocal exct"a"ge service. This is necessar; because. unlike

fiber-optiC carriers who smng facer In underground condYlts and ducts or on pole

attachments. a earner ""ch .1 \MnStar. which employs innovative wireless technology,

nece.sar\i'~ needs to place microw.v. transmission facilities on roofs and utilize related

rights of way. owned or controlled by the I.EC or utility. both for putpOMS of coUocation imI

for es~ablts"ment of its dlstnbution network. AccordingIV. access to roofs and related riser

!S necessa~ to accomplish interccnnection. to ful1her ita distribution netwoc1c and. In some

i~stances. to reach end user customers.

In short. for a wnlen local exchange camer such as V'linStar. reofs ana related

nset eondlllt .re, t>y deftnltion. U. entiCaI right of~. Traditional rights of way re!iec upon
~

oy fiber-cased camera (such as underground conduits) are meanir.;'eu to 'MnStar

because the very ~.n_. of the lIdvanced wlraleH tKhnology emplOyed bV 'MnStar

is that it avoids such conttnlinta. ~l'1ia is exceedingly importatrt .. carners seek to secure

·2·



"'MIS:ar :-.",,_. inc _ o..~_)' 'l<;e
Cp:IO.ao_!, ....tlCi"t 'l:If • __"~:)lI

:rore aC\lanced me~hOds of meetil19 custo~er :"1e~d ~ It '5 I"1ot eno,-,g'" to sa', Slr"':"ply :as

partIes dISC,JS5ed belOW :jO) that ttl. rignti of way tradlti<:;nally ernployed In l:~e pr~-

T~lecorrmun;catlo~s Act era are su~clent In the pos:·Act era

In 1'5 Reeonsderatlon Petition, WinStar agreed with tre Commission that 'there are

too many ~arlacles t~ perm;t' anything ether than a case-oy-case ap~roach to resolving

nghts of way (jliputes See Order at pa.-a. 11.'3. HowS'Jer, It has been WinStar's

expertenee tnat. without tn. benefit of aaclitional clarification by th. Commission indicating

tnat access to roofs and "Nr I~ mandated abeent ~hre.hold capacity, safety. rehaoihty, or

engineering concerr.s,t there ",til oe "0 baSis for eaM-speeifie adjUC1~tions.

1n resJ:)onse te this straIQhtforward request. several parties have argued: (i) that roof

and riser conduit are not'rights of wa'l~ (regardleu of the u.. to which ~ey are P'-lt by tn.

controlling utility); .nd {ii) that lr1cumbent LEes and utili1iet are not ooligated unde' the

Telecommunications Act I)t 1996 (the "Telecommunlc:ationsAd' or ·Actj to provide access

to rights of way to earners ~ho happen to empl~wintteu transmissioC'l facilities. Not only

~ E'Jen lrcumbent local exchange earriers are looking to w.,.efess local
eleenange cam.rs SUCh al WnStar to ...1St in meeting eustomer demand, For e)(ample.
PacnlC Be" ha recenttv purchased conside...ble wtreieSlloeariOOf) transmillion C8l:)lCitV
from WinStlir in orQ., to IJ1Mt the Med for ttl local eXchange HMea S..Gautam Naik,
PacTeI to Suy WI",...·Linb FtOm ~Sta" W.f StrMt JoumeJ. Oc:l 28. 18M. at B4
("wlrele.. links Wttl help IP8CTeIJ r••en cUltom.. in .,... of c.ifomia wh.... it was
prevloully bMed from offWring lOcal phOne MNiee.... [Paciftc setq is atee counting on ~.
extra capKily to ","t lurgi"9 demand for I"temet conn8C'tienl thM itS current tradItional
phone network can't meet'.

2& The CommiM.onh.1 concluded tNIt the qu.tion of accesa should be
decided baed upon th'" fae:ters. at :e"with rwg8ld to utilitIeS. see 0IfJef8t P8n1. 1188.

• 3 • ,
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are both OOSluons :orwary to tne Congress' f~ndarr.entall:"tentlont.,j ··pro.... lde for a oro.

cOn"pemive. de-regu'atcry 1atlonai pclicy of framewori<. designed to a:celerate rapl~ly

pnvate sec!:)( ~ep:oy""e~t of advanced tele:ommUI"\C3UOnS al'\d irformatlon tech"'clogles

atld seNIceS to all Americans.. .~ but If adopted. the'1 would unreascr.ably dlscnmlnale

In tailor of carner, that employ (lber.(Jptic transmission facIlities in clear contravention of

F'cr the reaSOfiS discussed below. r"'e CommISSion must relect these ar~\.Iments and

clearly enu:'lciate to ncumOent LEes and I..itilltles that they are Xltiged tc I:)rovI08 non-

discrilT'inatory access to ill nghta of way (inckJding. where appropriate. roofs and riser

cond\.llt trlt they own or control) to ~m.rs such .. 'NinStar that employ wireless

trarsmlsSlon facllmes. The pleadings filed recently in thIS proce.tding demorltt'ate more

ably than \f../inStar evet' could that. abient such clear instruction from the Commission.

parties 'Mil seek to avoid tM"r obligatIon under tMe Act !O make right. of way avallabl. to

new wIreless iocal exchange corr:petitor. suc;n • 'MnStar.

~.

~ H. R Rep No. ~04-4~8 It '13 (1996).

~ Indeed. M~ ~ t"e commenting parties have bUIlt and employed ttleir own
fiber 100PI. Addltionalty. LECI ana utilitiee routin"" utilize thel' rooftOl)& and nar conduit
facilities to operate toPt'\ilticated mobile and l1xed w'reIess ".lWCI1CI. Often. !hOM WAins
netwof1«s interconnect Wttt\ fiber optic faciliti•.

·4·
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II. The Commi.sion Should Provide CI••r Guidance That Wir.I... Loeal
Exchange Carriers Are EntitJea to Ace... Roofs and Related Ris., Conc:lult
owned or Controll.d by Utilitie., Ineluding Incumbent LiCI

In ;ts Seotemcer 30. 1996 PetItion 'or Reconsideration Of C:arificatlon !"Duquesn~

Petition), Duquesne Lu;nt Cornp4lny correcUy notes tt1at teleeomrr:unicat:ons earners are

seeK."9 to employ ',nereaslngly sophisticated ind InnO\latlve attaChments. '. examples of

"'Ihlen are "~oer optiC cable wrapped around eXisting colxial strand, in·line amplifiers and

other EtQulgment Inltall.d mtd·span betw..n distribution poles, wireless antenNe,

mIcrowave dishes, and so forth." OU(luesne Petition at 17. Duquesne does not oppose

these atlachmenlS and. at le.lt Insofar as pole attachments {upon which WinSt., does not

relY) are ~cerrec:l. Duquesne a~pears confident tl'\at technIcal and reliability issues can

08 resotvec:l.!t Yet. I... than a month later, ~uetne filed. pleading in which it Incredibly

concludes Just the oPPOsite - that the potllntial placement cf an wlnnovatlve· microwave

~ T0 t~e extent s,-cn attachments consbtute a ·problem.· Duquesne concluded
that

[t!hiS problem can be alleviated by the CommissIOn darifying that~e numbe'
of p-,le attachments a gNen entity mak. is not necessarily determined by
the numoer of l_a"T'."tI made to the ~... but by det8tmining the
equivalent burden (in terml of a single wire aaaetvNnt) supported by the
pete. AlWnatively, the Commission could defer this ialue to the ~coming
Notice of Proposed RUle",akt"'9 on po" attachment rat... by IndeXing the
prnump1ive space taken on the pole (currently dHI'I"ed to be one foot) by
a factor ealCYtated w"" ,..pect to Mlgm and Wlnd loed•.

Duquesne Petition at 1a
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safert capac~rl arc:: rellabl'It")' fac:ors. '1lc.ate t'e i"ele:om"'un1catlons Act :.:

tne tef:'l"1S 'pole, cuCt. cond.J.t or ~;ght of way ~ i, Section 2241 fh 1; ~o ~Ot. 'n any Insrance,

in any case the 'r"oftop" of a Jtlirty cuiiding IS "~ost definitely" not a rig"t of way to W11Ch

Wire!.ss ca,'re~s su;h as VJinStar i;e !!r,titled to access. to at 5,

Gl,.ques~e :$ wrong e;n coth counts, FIrst. ""nStar IS un.ware of any ,egal Si4)port

for the propOSlticn that roo~ are not "9i'l" of way (beyond the aida Quoted below wt'I.cn

IS :he suoleet of W:nStar's ReconSlderaticn Petition). and OuqiJ"n.'S Petition fails to

provide ~"Y support other tnan t~ auot. the I~.I conch.lslOn of ."omer utility's comments

In t"IS proceec:ing. As W,nStar noted in Its Reconsideration P8Won, acce" to roofs and

related riser IS. bot deOOlpoo aCCMS to tba cntical (;gi'lt of way for local exchaMge camers

sue'" as VVi",Star thilt employ J~ GHz or other witeleu teenno!ogv to prOYh:Je local

ell,changl3 services.

, O~pos;tion ~o Wlr.Star Comtrunic:alions. Inc. Petition :or Clarification or
qe~onsiderltlon. Oucuesne Lignt Complny. CC OOGket 96-ia (OctOber 23, 1996)
("OuQuesne OQC)OSltion"), -To paraphrase Gertrud. St• ." under the Telecommunications
Act. a right of wlftJ • I rrght of way is I right of way (reglrdltsS of Whether it is currently
~ein9 used), and t."communicatiofts came,.. •• entlled to utiliZe rights of WlY for the
ourocs_ ofdev.lo~ I comDetitMt tocale.change networtc. Rootl and utility pOles are
oot~ rig;,ts of way. a"d Duquesne faill to eXl:lain why problemt auociated WIth wirele••
attachments on utility~ (ndati'(ety insubstantial stNChJru) can be "alleviated," but that
problems assOCiated with ."i-.. attachments on roofI (r''-tively sUCltantllsuuctures)
cannot.

"-~----~----------------
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lNhether utJltty roofs art rignts of way wltr.!n tne meaning ottne TelecommunICations

Act is Simple to demonstrat.. 80th IncumDent LEes and uti"tles mamt4hn ~xt8nSlve

/'MIcrowave and vNelme networks ""hlcn are now being ,,-sed for telecomlT't.Jrlcatlons

purpows U Tney are free to site tnese mIC1'owa~e factlitie! u~on their roof$, in this

l"stal'1ce. ttle roof IS clearlY a nght of way and a oart of the Incumbent i.ECs or u~llitis

'dlstrlOl.ltlon netwOl''''' However even where the LEe or utility daft not utilize the root

(pemaps because It employs fiber). the roef is no 'e". nght of wa..,. This is analogous to

a situation ",,;,ere a LEe or utlllt'j owns or controls conduit, but. ~r practical reasons. is not

utilizing ~Mat conduit at tn, moment. This does not make the ~nduit any less a right of

way Thus. roofs owned or contlol;ed by • LEe or utility mayor may net be used at a given

moment; hcwlver. whet".r or not a LEe 01 utih~ currently uses tnt root as part of Its

distribution t"et\\orte ,S Immaterlal because it is a potential part of its dl5trib\.:tion netwo~

Moreover, even t.,. mOlt .stablill"leG incumbent LEe, a,l rlthinkWlg and revising t"8,r

methods of provisicntng local exchange ser/:C8, .a Paee.u'a purchase of WinStar's

wireless loops attests, As a result of the Teteeommunications Act carriers are In a constant

state of evolutIOn and a,. retnlnklno their own utilization of technology. Ad~tion of

Duquesne's ~resulTlption- that roofs and related conduit .... not rights of way - would
-.

It Aa t!'te Commi...icn recognized in Its Oar, -Iwje note if'\ ~af1jc&Jlar ttlat a
utility that itself is engaged in vfdeo prog,."ming OI-.communtCationa servicel has the
ability and incentive to use itScontral over distribution facilities to ita own competitive
advanta;_ .. OrrJ.,. at 1,~O.

..
- I •
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un'easo,.,ably restrle~ simIlar evollJton by competltn"e local exchange earliers such as

Wir1Star In ~,olatlon of tt'le Teleco~municatlons Act,U

Ft..rther, Section 224 very clearly does nol make prior us. of a flgnt of way (either

b'f the utllity or by a th!~d party) a condition on wr.ether or not a new entrant such as

W\"Star fTlay utiliZe the nght of way,~ That would vOId tne Intent ot SectiQn 224 - to open

we rigMts of~ ~o crelitNe new uses and development. Mc:rwo"er, it would be contrary to

the Commission's conclusicn that Section 224 obligate, a utiUty to ex.rCIA Its eminent

do",a,n authoritY to expand an e"lstlng right of way o".r pnvate proper1'1 in order to

acecmmodat. a request for access. S.. Order at para. 1181. Of course. as WinStar

r'\oted abo".. It recogniZes that there mayo be discrete ins~nces where. for aafety,

reliability, or other reasons. it would be Inaopropriate to site an abement on a utility or

other roct: howewr. that would be the exceptjQn. not the rule, and the party opposing us.

!: It is relevarn to n«e tNIt sectiOn 704 of the TeJecommun.eatiOnl Ad and ttl.
FCC (tnro~gh ·FCC 'Mrelen Faci.ittM Siting POlicies: Fact Sh••23: reteased
September,7, 1996) eIMrty I'8COQnlz.. the importance of an prOMC¥ (including, al a
subset. rooftoPS) in the pIOYilion cI wireIesI setVicea: "Section 104 of the 1998 mandates
tl'lat tne federal govel'T'ln'lef"4 "... awilele Droperty. rignts-of-wllY. and usementI under
its control for the placement of MW soectrum.baMCI teJeccnvnuniCatiOns MrVlca."

- ~ Ouqurnne', Pethion il1uatra1el a praeumption that wi....... carrlerl are not
entitled to aeee.. a rigN'ofWIItJ unle.. and untl1 they I)fOW that the acceu they seek II

the same or similar to uiat previoUlly IOUtht by ftber-b1Md carriers. As WinStar noted in
its Reconsid.,.tton Petition em a. n 5). whether~ soecffic utility ar incumbent I.EC ha.
chosen to utilize microwave transmlllion ",.ha iI irreIeYant to the questiOn of whether
'Nl"St.- is entitted. und. the T"'communieationa Act. to acceA rcofs ana nMr condUIt.
Accordingly. the CommiHion Il'tOuld e1artfy that WnStr. right to accMI such rights of
wfrI IS not. in any Mnse. ~nt upon wnethet br.optiC DaMd eamers have
previousty sought to utiliZe the ..",. or Similar rights of way.

-I-



of the n9"t of way m~st ~ear the curden of demo,.~tra!insNhy use of the rl9"t of way l~

i"'ap~ropr;ate. See Order at para. 1150.

Secord, DUQuasne is wrong tt'Ult the Commission !'las concluded :hat

teleeommwnlcatJons carriers are not entitled to access to utility roofs. As WinStar

rec~nlZeo In its R.c~sid.ratlOn ?etltJon (at 5), the Commission conCluded :na:

Sectlon 224(f') (1;' likely does not mandate

that utility ,,,ake st:Jae8 ayailacle en the rocf ;)f Its co~at. oflfices for
I,sta:lation of a telecommunications carrier. transmission tower. although
access of thIs nature might be mandated pursuant to a request for
i~t.rconnecto" or for aeatss to unbundled elements under section 251 (c}(6).
The intent of C0"9,ess ." sectIOn 224(1) wn to permit cable operators and
teleeommuniQItions camers to ·Ptg~b.ck· along distribution networtcs owned
or contrOlled by utilitIes. as ~posed to granting ac:ce.. to every piece of
equipment or re.1 prop4If"tY owned or conrrclled by the utility.

Oroer at ~ara. 1184 (footnot•• omitted). This dicta we. the .ubjee:t of WinStar's reql"iesa

for reeonsic:leratlon

As WlnSt.a, explains if' thiS filing, it is not seeking k acce.. to every ~iee. of

equlplT'ent or real pr~.rty owned or c:onttollad by the utility: Simply put, it is seeking

access to legitimate tiS.... of way that will be eflKtive in enabling wire'- local exchange

carrters to _,:land their IocIII exct.ng. distributian netwof1(a. nu iI no more nor leu than

tne Act raqul"'. Grant of Duquesne'. Petition would exempt Incumbent LECs and utihtt..

from haVIng to Pf'O\Iide accen to roofs anel nsar Wttttout ,."...nee to: (i) whe"'.r the roof

is a right of way und.r Sed10n 22.; (ii) r.'-vant Afety, reI;ability. or capacity flctors;

(iii) wheth.r the roof is being UMd by the lr1CUrrCent LEe or utilitY for telecommunication.

·9·
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SlNlees: (iv} 'Nhe~her the incumbent L.Ee cr utility l'Ias pre"lousty provided access to ~he

roof to another camero or (.;) wl"etner ~he'oof cou:d reasonably be Interpreted :0 be

"~lggycacKln9' a1cng a jlstnbutlon netwon~ owned or c~ntrolled by the Incumbent LEe cr

utllity. Thus. :1'1. exemotion Nouid be unpnnclpled. WO~,d be contrar; to the

Telecommunications Act. and would diSCriminate agaanst wireless camers such as WinStar

in favor of trad.tlonal fieer-based carMer, that traditionally "'t.liz. conduit and pole

attaChmet!ts to de-welop local excham;. Ql&:nbutlon networ1(s.:':': In short. In vIolation of the

Act. grant of DUQuesne's ~etltlon woulc! enable utlhties to UN their "control of the

enumerated fac:iIi~les and pr~erty to Impede. inadvertently or otherwise, the instaUation

a,.,d millntenanee of telec:ommunicatlOf"lS and cable equipment by tho.. seeking to

compete In those fields.' Order at para. 1123.

III. The Commission Must Reject Arguments That Would Umit the Qeflnition of
Reason.oae Attachm.ntl

Several ~rtiea have mounted I"eadlong attae:ka on the ability of wireless eamers

to attaen wire... faciliti•. The CommiMion should reject tnese spurious claims out of

nand. In ItS 0tT:Jw. the CGmmIUioft correctJy recognized that the TelecommunicatIOns Act

don not descnbe the lOspec:dic types d telec:ommunications or cable equipment that may

..
III s...,.., On:ferat oa,.. 1170 (p!'ohlbtting an incumbent LEe from reserving

space « control of a right of way for its own future provialon of local eXchange "Nice to
the dati ilf lMt of awould.ennnt and would favor the Mure nMdI of the inQ.lT'lcent over
the needs of • new entrarc. ," violation of SectiOn 224(1)(1) WhiCh "~hibjtl lYe"
discrimination,. wtnStar rec:og~iZ.. that tMis~ prohibidon does net aPt*i whet. an
electric utilItY is r'''Ningspace so.tv for eteetric seMl:e (s.. id.).

. \0·
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be attad'led when access to utility facIlities IS mandated." and cone!uded that ttle questIon

or access will be depetldent upon a number of issues, Including size and weight of

artachl"9 equipment ir'ld such factors as ~capae:ty, safety, reliability and eng;reertng

principles." See Order at para. ~ 1ae.

Consolidated ir~u.s (without support of any kind) that ''the CCmmIS$IOn

misunderstands the intent of the Jaw," and tn. tl"Ie only equipment permir.ed to be attached

to utility fac:litles are cabl.... Consoledateet Petition at 12. Similarly, Florida Power and

Light ("FP&L1erroneou,~ concludes ~at "utilitV poles. ducts. conduits Of nghts otway are

unsuited for placement of wiretesl equipnent..~ and further argues that the Commission

$nauld find tt1at utilities are not obligated to provide acce.. to po., ducts. ccnduit' or

~ights of way to carriers that employ wlrele.. tra""",....ian equiQment. ~use wireless

~quipment "has not been considered. a 'pole Ibchment'· and because Section 224(1)

defines "utility" to exClude carri.'" ..,. utiliZe wirelesa equipment.1]t

The.. carriers are limply wrong on the law (neither is abl. to cite any support for

the poS4taon that utititiH ~uld be able to dilcrimlna. 19ainst wireless C*T'ierS by refusing

attachments). and their commentl m.appreher'ld the belie goala and intentions of the

-
J& Florida~r a Light. PetIion for Recon8ideratiOn andlor Cl8nftcatlon of the

First Report and Order. CC DocUt II-Cl8(~ 30. 1HI) • 24-25. Th. FP&L
conclusion is extrwnely """risinG conaiderina the utility induttry'. heavy uuge of poles.
duets. conduita. and rigtO of way fat their own wi...... equipment and operations.

1lI: The CommiIIion~ note tn. FPIL', -vument is in apparent ccnftict
witt't Ouqu.".',~ "'.. prob.". ••IOCi.. with wireIaI attlct'uNntl can be
resewed. S.. footnote', SUIft.

·11·
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TelecommUn!t;aIlOns Act. As it stated In Its ~econs!d.ratlo!"'! Petltlon (at 6), WinStar does

r'lot chalenge the CommiSSion's c:o"dusion that the reasonab!enen of con;iitions lirr.itin9

3ceess to iights of ""ay shO\Jld be considered on a case-by-ease basis, Howe'/er.

Section 224,:1)(1) LS entirei'l clear: utilities must grant accesl to Iny pole duct, conduit. or

right of way that 1$ 'owned or controlled by It.· Ther. is no baliI in law or policy for

exduding carr,ers slmP'Y because t~ey et'\"1)loy wlr.t... transmission equIpment. This has

been W,,,St8(s POIr.t I!I along' as Consolidated's Ind FP&L's comments demonstrate.

ther, II an acut. need for the Commiil6on te provide addition. Instruction to incumbent

LEe, and utilities thIS '\'inS. ana otbIr .milady sjtuatId Wi'..... IoeaI.JCh.ng. Clrntrl

,r••ntl1lld to ."'" 'M (lantl of way. ioc1ydjng r99" ",d ref.tId diM £jib" .bstnt (;0

tb. utlht.M caM) Id'94'. dwngo1tratjoa :2f .'fiSW ""jlbj!j;y. or MRg UmiU!tm.!.S

.:Jt FP&L mak. MY••• curious 'evat eta.",.. For exnple, ~ ..... (correctty)
that, In SectIOn 224(aM'), Congr... deftned "utiIIy" • ·any pel'lCn who is • rocat
exchanga carrier or an -cane. gu, wate, steam, or other public utility, and who owns 01

controls pc,", duee.. conduitll or eth. righlS ~Wfl'I U", in whOle or In part. for MY wirt
communic.iOtf• ... ,. and then daiml "at c.ners.,at amploy witetMa transmi..ion
facilities .re not ·uti....• IIMUed to acceM rtgh1s of way.

This is a nonMMiCII ca.im. section 22~a)(')del". who I11UIt ppm accHI to
rlg"hts of way. ogt wt!A SM GIlD ICGIII to rig. gf,..,. section 224(1)(1) provld.. that
Iny ·utiliV lftUIt provide acceu to nghtl of way tD any .....GOI'M'\unieatiOft. carner.·
"Telec:cmrnunic:*i cerrW is defined broadly in section 3(44} to inClude -any ptOVic1er
of telecommunlclltiont leNa-. exceot tMt S'lCft term doH not include aggr-eators of
tetecomrnunicatlonl .w." 'Mr..... eam.s are thua ca.rIy "tIllcommunications
carrtefS" ....... to accl•• rtgHs of way, even if they were noc. 31 GHz catriIfw N:h ..
WinSta, employ a c:ambination ofw""" endwire!ine nnemiNiOn t-=i.... in ord. to
provide service to end ~.. lOCaI exd"ange cuatamerI. and the end deVice iI d8Ctled via
wireline.

·12·
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Obviously, without such further gUIdance, Incumbent carriers and utilitIes will employ a

\linety of arguments. some sophisticated. some not so SOpl'l,stleated. In order to deny

WinStar and otner similarly situated carriers the access ;hat is mandated cy tre

Telecommul"\ications Act.

CONCLUSION

For the foregoing reasons, the Corrvrilssicn should clarify that incumbent LEes

and utilities must provIde w;reless competitive :oealexchange carriers. sud'l as WinStar,

cosl-based aecess to roofs and related riser conduit for the purpose of developing their

local transmission ancr distribution facilities.

Respectfully submttted.

~ ..... a "'.-..__

----.._------_."._._- -----------------------------
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WlNSTAR CO.-UNIC.nONS, INC.
Per.TION'OR CL"AIltIPICATION OR ReCONSIDeRATION

WinStar Con'municdons, Inc.(~.•~ of compeWve dedic.tect 1:1d

switched Iocaj MNU.. by ita ur.detSJgned couneea. I'l...by petitions the eom"'luion tot

elanficallon or rwc:on~.,.tion of a Ii'lg•••pect of the Fim Re/JOl1 M'Id OrrJer In the

3bove-cal)tJoned doc:k•. FCC 96-325, rMaNd August 8. 1S;E5 {the ·Ordef'j.JJ.

I. INTRODUCTtOH AND SUMMARY

tlon'S Older suc::ceafUIV~ IN breed outline d the ,•.~CI i1to more sQeCdie-

l! WnStar~ 1oCII ••communicatont MNic:eI on • point-to-POint~_
using wi • d.... mia, ~ c:aoacitY in tN 38 gigll'leftl (-GHz' Oand. a
conflguratlan ,...mId._~ V_Ie.. Fa.- beclu.. of itS ability to duplicate
tne tliCt'nicai c:Mradefidca of ftNr opIiC cue. wiIft wiWt... 3a GHz rmcrowa".
transmia8ioN. w"SWa typal inltallaticft of 11 GHz equaomem ft8I a ""hly discrete
profte. A WIn8W -instil..",. norma"" it no men thin~. four'" in helllt\l
to which M\WW d...... nct\ clwtictt is.~ the..of a medium piZZa. can
be attached. No..,.. pc:NMr IOUtQI it n••decI. ThiI iItItatIatian ~ conlidera~ more
eo""C)aet and I... IntruliVe 1Nn the ~iC81micrawave facilitill _0f0ytd bY incumbent
LEes. part of their~ archiWcture.



and consequentty mot. WOlthwnJle - rutes and regulations True to ItS guidIng s:lrtnocies.

the Commisajcn promUlgated ruleS ~at aAt appropriately ~o<ompetn&Qtl, ratMer than s:lfC>

competrtor, Ind has facilitated ttl. resaUbon of intarectlnedion negctJationl bet'W"~ ~any..
new I!ntrants and incumbent local exchange camers (·LEe,").

Tnis PetItion reques15 ttlat the Commlaa.on c~nty WinStrl nght. where It oQerates

as a faC1lltles·based com~tl1iv. local carrier, to locate ita 38 GHz microWive tQu~ment

on ~e root of utIlity premiMs and to U1ili.Ze ,..Iated tiM( C::Cndurt owned Of controlled by tne

utility, In Older to Provld. COfTIpetitivelOQl' Mf'oItces to end user cu.tomers. IS well as for

purposes of InterconneclOl'l. Alttlougn WlnStar beliewa that the framework for competition

outlined In its Oraer clearty prOWld.. that Incumbent LEes cannot denninate Igainst a

carner because of the nau. of ita distlibutJon tlIChnology (in WinSlar's caIe. 38 GHz

.IT8ngements that would enat* WinS. to utiliZe. at coat·baMd rates, rooftop' ana

related rise, CO"Gurt owned or ccntrOiIed by the Incumbent LEe ae-ent ct., instructiOn

fTom the CommISSion. As cemonstrated betow. WinStat believa that minor eJarificatlOn

by tt'!e Comm_lOn would eliminate thIS very IIOnbnt barrier to ~tition ana would

eJq)4ldlte ano simplify mterconnection nesJ0tiMions. th~ apeeding competition for IoceI
~

services to end use, c:..sfomers.

. .~

/.
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II. THE COMMISSION SHOULD CLARIFY 1H.T WI~ELIS$ CARRIERS ARE
ENTIT1.!D TO ACCESS ROOIIS AND RILlTED RISER CONDUIT OWNED OR
CONTROLLED IV UTlUnu, INCLUDING INCUMalNT LEes

'" ts comments In ttllS proceecing, 'NinStar noted that. In contrast to fiber based

•
:arltrs, WlnStar will I,,;tlilze tecr.nOloglQlUy unique. state-of·the art 38 GHz transmiSSIOn

eQUlpmet"lt as a C8"1tral compOtIen1 of i1a tranStTUlSion Ind diatriOution network. Furtner, as

• f1xed·polnt·to-pOlnt Wire'.. camer, WinStar noted ttlat It WtJIl'1Md to place tts microwa _

transmission ~Cllitl.' on roofs Ind utiliZe retated nghtl of way (mott importantly, riser

:Ol"!duit) owned Of contraJed by utilities. includi-\g incumbent LEes.• In pfldlce, the rights

of W8y utilized by WinSWs r!ber based competitoll cni~ inci.lde pole attachments as

. well as underground COf1duit and ducta, tnr0U9h which fiber optic cabte is strung. In

contrut. loce. eXChange C*Ti.'" suc:n • WinStar that reIV upon wi,... mlCtOWav.

flcilitles "'aw ~inually no u.. for pole Ittachmenta or underground concAIits or duets.

of way obstacles.

natoty KenS ~U.,.",.,.of Sectiar. 224(1)(1) which provides tNt • utility muat grant

te4eeommunleatiQns cerrietl suet\ • WenStar acc.a to at fightl of way owned or

controlled~ 1M utiItY. oirJ.. ft 1118-1117. Analyzing thiI grovision. the Commillion

correeuy recogniZed me bt08d mand.. at Section 224(1) wt1en I stated that e{t}hia

dlfective .... to ..... ttwt no I*'tY can use ita CQ..llcA of IN enumer8ted flcili1l.. and
~

~ S.. WnS. May 20• ., i91 Commenta in this proceeding (at zoe).
3
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property to Impede, inadvertentlY .,J:' ctnerwise. u,. 'nstaUatlon and :T1atntenar.:e of

~elecommt.nications and cab!. eQ&..lpm.nt "'Jy thOse seeking to comoete I" those 'tetds'

Qrder at 11 1~ 23 The CommISSion further COtlchJded tnat it celleves'lt unlikely U",.1t

•
Congress Intended to allow an InCLtmc.nt LE: to fayOt itHtf o~.,. Itl comoeutors With

resped to attacn",."ts to trte incumDent LoSe' i facUb... . ' ,. OrwrIt 11 1157. The Import

of the Commil~on'sholdings ~~us Ip~a,. limp,.: competitol'S "ave the same ngt'lt I'

utilities (such as tn. i"c",mcent I..ECl to place attachments on rlgnt. of way or 'aQlitles trial

the utilit)· OONnS or centrols. 11',.1 is. patticularty broaa mandate (as Con;r.. Intended),

UnfQrtunat••y, in ItI ~the Commlla;cn faMd to provide sufftoent guidance on the one

_CCl.. by w,reteSS I~ eXchqe carrie,. to utility roofs ano related n.. cond:.it.

In itI dicUUIOn of Section 224(1) and rig'" of~ the CommiAjon conduded ~.t

"tl'l. r••sonab......... of particule' conditJCM of acceu Impelled bV a utitit, snould oe

·.SOhted on a cale ~ec:6: ba••.• Om.,. at 1111'3. Aa the CommialOn apprQ9.iately

a ca...cy-ea.. basis. Stmilarty. the eommfSsa1 wa correct that the broad. acceu to

rtg~ts 01 way m."dlWd by section 224(1) 'Mil hkely n:r.... .,. number of d.utft ancl

-may C8'*t unaI inc:umt.nt LEe. and smal emm. to incur b n.ed for ICfdrtlOnal

·.sourCM to ftatuate. praQlA and rftOlVe auch d~teI•. , .. Id. As a r..ult. t."'.
Commiaion c:orrwdty conctudectttl. It snou6d not ·..,ume,.. a cornorehenlNe regime

----------------------------
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Of sp~!fJC; ruin. but Instead establisl'l a few 'ules sus::plernented by certain g:Jldehnes a~c:

oresumpt:ons. . fa

in the section o~ the Order partlc,Jlarly relevant t:) W,nStar the Com""ISSIOl"\ r"'otae

.
that ccmmenter$ were dIVIded o"er 'N".t~., a oroad or nanew Interpre~atlon Of ",'lghts 01'

way· snould appiy. In dOing $0, It noted 1tIat In oveny broad Interptetation COuld negatively

affect CUlldlf"g owners and ".,anagers. II well a. small Incumbent LEe•. MCy reQuirIng

aclditronal resources to eft8ctJvely control .,,4 monitor such rights-d-way lOcated on their

oroperties." Otdafat' 11as. Rather ~an Iddr....ng tt'Ie~ ngnt r:A way !SlUM railed

Oy 'MnStar (reefs Inc riM' conduit) tN CommISSion ecncklded only th. section 22'(1)(1'

. likely does not mandate

tn.t a utility rr.akeapace ava:lable on the roof of its corporate oMces 'or the
i~lI8tion of I te&ec:onYnunieation. eamer's tl'lMftWslon tower. although
IcceM of tft. nature meght~ tMnd.ted pultUtm to • request for Intercen
n~ Of for access to u~ndled eiernentl under 5ection 251 (c)(8).) The
intent of CO"gr... in 5ectIO" 22' (f) w-. to 1:*"''' cable ooenltOtl and
teleeommun:catiorw Qlmet'110 'P!WYbadc' atcng diltnbutlOn netWol1CS owned
or controlled by uti~... oppoaed to ~'" Keel. to rlery 1)ieC'e of
eqUipment or rnl~ owned or controlled by "'e U1iuty.

As notac: abOve, WinS... beJiev.. ~at the Commiaion wa. correct to ••tabu"

gUldetln.. rather Chan~ n.d... howev.... in acing so the CQmmisU)n tailed

to el.a"Y ~.., 1M CIne guidefine that ~td Ide,.., tal particulanzed conc:em of

abSOlutely cntk:8I~ to 'MnStar and wnich iI deerty mandated ~ SCion 224(f).

Aa a r.sult. in conndl8tlnction to the C*lr manaa. of 5ection 224(f). ineurnbent L.EC.

5
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repeatedly ha~. soygnt to ,.1\.I.a WinStar accese to roofs and nsar conduit unce, theIr

control. partleulariy It colt-b••~ rates.

For thIS reason WinStar requests that the CommiMion clarify that ubl/tltts. I~Cludl~g

•
I~cull"'bent L.ECs. provide WinStar access to roof tQ~s and related nser COnduit under tne,r

contrOl, at colt-basec rat••. in order for WinStar to instiU Itl J3 GHz radio eQuipment 111

turt"erance of its transrniu;on and diltril:ltJtion natwoR. WinS.. doel not challenge tne

Com",..,.,n', concluSion that tha ,a• .enablena.. of conditiOns Iimfting luen ac:c8SS

c.....pect1ic adjudicatJon, if it i, not ell., a. a gene,..' guideline that IYch ICC8II 1$

.. ' mandated.M

As noted above. tM CommiUion hU tIrmtv estaOfilMd IIber-oaMd comO-titers'

ngnt to righ1s of 'Nrf MICh •• pole au.etlmentl and unaerground duet and conduit owned

or controlled by • utility. Thereto... it would be u~nable to diacriminate against

an.matve tecnnolOg-' sudl .. 'MnStar's 31 GHz dilaribution neMOtQ. by not ctarifylng

WinStar's nght to roofs and ....ted nser c:onduill - the '"- tlIOttIenKkI whK:h mpeae

W1releM eatriera' entry intO1ocII~. MoIeowr. it iI contrary to the e~1icit pro-.illOns

¥ The Commi••iOn _ conwdIy recogn&zed tnat the scope of I utility"
ownetshil) or eontIQI 01*'~ of rtvht of My isa ,.".. of..IN Ind tttat the
Commislion ....... 1trucIu.. genera' lceMI requnments __Ie tN resolution of
confl~c:Iai'N • fa. utIIlV. contra or~ depend, upon ~.n.b," that cannot
now be contlnn••• Older at , 1171. By "is petition."""Star is IMkIng oniy .,. the
CommiIIioft ftrrn(y ~1iIh .... general princ:ip'e that WnSIIII' is 8f\titIed to ... nghtl ~WWf
owned or comroIId by • utav, and "at th. ft:IIadei roofs and ,... ,.., ccnduit uMfuI
and nee•••ry for~It of ita 38 GHz equipment.

e
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of $edJQn 224(1)(1) wi'liCh mandates ~rr:era' aceess to -any ~ole, auet. cor-d~it or ngM:~f.

wav" Fer a ~Ir"" lOC:ai elenang. can,.,. sud't al WinStar, ac:... to rOCf$ and "se,'s

by d.fiortioo 'I access to tea criticai n~.,ts-of-w.y.

•
As ~n. Commission Mas r.~nlZld. Section 224(f) mandates acceS$ "every time

a telecommt.lntCItlons carner ... SH4(S aeeea to tne utl'ity faglm.s or ~roP'I1Y ... with the

hm:tld excepttOf'l .Itowlng ...e:tflC utilities to d..,y aCCMI- for Indden! eapae:cy 0,· for

safwty ana rell8DiliIy r.-ona. Older at" 1123. Moreover it. ccntrary to trw Comrna&&an's

own bro.a Intercretation 01 See:ticn 22~(f). ;::or e..-np&e. trt. Con'vnillion hu conduded

tna' Sect'on 22.(1) not only mandata ac:x..... to a "ti~'1 exittJng rights of way. but tnat

It requir.. utJtitia 10 e••rcise thetr powe" ~ emnent domain to -.and ., e:asbng rignt

of way~ pnv•• property ., ora. to ac:commod_ a AIqI.... for acceel. juat • r. woukt

customers. i1 cculO not intMtlOnalty halfe In.~ braadly ligna of way that serve

exchange~. The 0!ftttI ruIOftIbie lnt8rptWtaon is th8t the CommtUion faiiM to

el..ity enunciaW"~raIPli", thatWI"''''' canierw~ • WinS..... entiUed
......

7
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to roots and related riser conduit on tn. S8ft'\e bas. thlt wiretine c.~rs are enti1Jeet to

PO'", duets and COnduit.*
Mo'eov.~, at least eenain of the incumbent L.EC. (suen •• US West) have stated

•
In WinStar state certification ~roeeectlngs ~It they re,y UI'Of1 mIcrowave transmISSion

faeihtn as 81" ,n1agral part of their trlnsmcuion and dilttiOutJon n.tworx. r"u'l failure by

the CommISsion to ...OfiSh the pnncip~ that WnStat is entitled to roofa and related rile(

condUIt wculd enable Wtcumbent LEe. to favor ts"IemMlves over ~titcC"l in a bfatanUy

IHue is to ensure tnat wtr..... earners IUch I' '1MStar' .,e Ible to pi;8yblck uoon the

nghtl of way owned ~ controlled by the inCumbent LEe, in U. manner clearly tntended

by Ccng'", when It adopted Section 22~. F..... by ttw Commiuion to dariIY 11'\.

~ It IS imma~ ., 'MnS. whether such ICCII' ill conIid.red a nght of way
or acceM to an untH"ndled element. provided 1haI IUCh ICC8U • av.". It forwata
looking. colteOlMd. nondilcriminaay ratM. and II*#ifICIIIy • ~ no nit..than the
rotal Element Long Run 1.....411 COlI (-r&LRIC, ,.... '- Commilaa\ h.
"tlbU,.. for inten:onnection and unbundled necwc.- ..........

- it whett. 81!'f IPICifIc utiIIy or incumMnI LEe hat cttollft to utiiZe
.microwaw trMImiItioft.ftIIdIe II irre~.4 tD the Quedon of....WnSW is entitled
to accna toaII Md d...conduit. Ita tne CommiIIiOft _ NCOI"iZe. lie Import of
Sedton 224(1) iI~ that -no~ eM~ ita••ua tINfIIlN enumerated fKiIitieI
ana~ tit impMe the Ntllliation and .~ic:8tIona... equipment by thole
seeking to OOII\PM&••.• QaIr.' 123.". even wtMn an incumbent LEe .. d'IOMn.
• • matIIIr~..,~,. and ~inI.rtng... to~ rt'tictaW8Ve ,..eQuipment. it
mUit aUaw compe..wtjod'lOOu to~~ equipmefC ICOIII to 1M,....1rY rigtdl
otway.

8
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Wireless local exChange carners suCh as WmStar would be depnved of similar access

CONCLUSION
I'

FOf the foregoi"9 reasons. 'MnStar I'eQuests that the Comrnss.cn clarify that ut~ities

must provtde WII.... ccmpetitivetcc:al Qamerl. such as \NInStar, cost-based aeeeu to

roo1s ar'ld r••ted riMr c:ondult for the pUfl)OM QI dev~i"g their local tranamislion anc

Dana Fril
AntonyR. Petri"
Swidler • Berlin. Chtd.
3000 K Street N.W.• Suite 300
Weehingtcrt. D.C. 20001
(202) .-24e7ee2 (Tel)
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