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January 29, 1999

VIA HAND DELIVERY

Ms. Magalie Roman Salas RECEiVED
Secretary

Federal Communications Commission JAN 2 9 1999
1919 M Street, N.W. FIERAL e,
Washington, D.C. 20554 mwmm?tw“‘”

Re: Notice of Ex Parte Presentation; CS Docket 96-183; CC Docket No. 96-
98: CS Docket 95-184-

Dear Ms. Salas:

On January 28. 1999, Barry Ohlson and the undersigned, on behalf of WinStar
Communications, Inc. ("WinStar”), met with Ari Fitzgerald, Legal Advisor to Chairman
Kennard. During the meeting, WinStar discussed its positions on record in the above-
captioned proceedings concerning non-discriminatory access to buildings and rights-of-
way and provided Mr. Fitzgerald with a letter on the issue and the following documents
(copies of which are attached to this letter):

1. Implementation of Section 207 of the Telecommunications Act of 1996 (CS Docket
96-83): Personal Communications Industry Association, Teligent, Inc., Association
for Local Telecommunications Services, WinStar Communications, Inc., and
NEXTLINK Communications, Inc. jointly filed Petition for Reconsideration, January
22, 1999.

2. Inside Wiring/Building Access (CS Docket 95-184): Comments of WinStar
Communications. Inc., August 5, 1997.

Interconnection Proceeding (Building Access) (CC Docket 96-98): WinStar
Communications, [nc. Opposition to Petitions for Reconsideration, October 31, 1996.

I

4. Interconnection Proceeding (Building Access) (CC Docket 96-98): WinStar
Communications, Inc. Petition for Clarification or Reconsideration, September 30,
1996.

In addition, and at the suggestion of Mr. Fitzgerald, WinStar is providing copies
of these filings to Robert Calaff and Jeffrey Steinberg of the Wireless
Telecommunications Bureau.

Winstar Communications, inc.

1146 19th Street, N.W. ¢ Suite 200 « Washington, D.C. 20036 * TEL 202 833 5678 * FAX 202 659 1931




Pursuant to Section 1.1206(a) of the FCC’s rules, 47 C.F.R. § 1.1206(a), we are
filing with the Secretary an original and 6 copies of this notice of ex parte presentation.

Should there be any questions regarding the above, please do not hesitate to
contact the undersigned at 202-833-5678.

Very truly yours,

Zot g

Joseph M. Sandri, Jr.
VP & Regulatory Counsel

Enclosures
cc: Ari Fitzgerald

Robert Calaff
Jeffrey Steinberg




WINSTARS

- William Kennard, Chairman
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

January 28, 1999

Re: Sections 207 and 224 of the Telecommunications Act
Dear Chairman Kennard:

This is in response to your request to our Chairman, William Rouhana, for a brief overview of actions that
WinStar Communications, Inc. recommends that the Federal Communications Commission (FCC) take,
pursuant to existing statutory authority, to create an environment for nondiscriminatory building access.
Briefly, the FCC must rule now on WinStar Communications, Inc.’s long outstanding Petition for
Clarification or Reconsideration in CC Docket No. 96-98 and CC Docket No. 95-185. The Petition, which
is over two (2) years old, was filed September 30, 1996.' In it WinStar seeks clarification that Section 224
of the Act requires, where technically feasible and safe, access by providers of facilities-based
telecommunications services to ducts, conduits, rights of way, roofs and poles, within and on a building,
that are owned or controlled by utilities, including ILECs and electric utilities. Further, clarification is also
sought in that petition that CLECs have a right to access house riser cable and conduit as unbundled
network elements. On August 5, 1997, WinStar filed detailed Comments in the Inside Wiring proceeding
(CS Docket No. 95-184). On October 17, 1997, the FCC released a Report and Order and Further Notice
of Proposed Rulemaking in that proceeding and stated at paragraph 178 that:

“While we agree that nondiscriminatory access for video and telephony providers enhances
competition, we will not adopt a federal mandatory access requirement at this time. We note that
telecommunications carriers’ access to telephone companies’ facilities and rights-of-way under the
1996 Act are currently under reconsideration in First Report and Order in CC Docket No. 96-98
and CC Docket No. 95-185 (“Interconnection Order”). We do not believe that the record in this
proceeding provides a sufficient basis for us to address these issues. We will defer decisions on
these issues to that proceeding.” [footnotes omitted].

Thus, the issue and our outstanding Petition, remain pending.

Finally, Section 207 of the Act clearly provides the FCC with the authority to prevent the blockage of video
signals to viewers. Because many viewers in multiple dwelling units (MDUs) do not rent outside balconies
or other areas of direct control where a dish or antenna can be mounted, it is absolutely necessary to
provide the viewer with the right to have a dish or antenna installed on the MDU’s roof. Further the
provider of the video service will necessarily require access to the ducts, conduits, rights of way, roofs and
poles, within and on the building, provided that such access is provided under the reasonable and safe

. control of the building owner, and is technologically feasible. Otherwise, viewers’ signals will clearly be
blocked, in direct violation of Section 207.

Sincerely yours,

Timothy R. Graham

77
EVP & General Counsel Fn A,

' On October 31, 1996, WinStar file in Reply to Oppositions to Petitions for Reconsideration (CC Docket
No. 96-98) regarding these same matters.

Winstar Communications. Inc.

1146 19th Street, N.W. * Suite 200 « Washington, D.C. 20036 « TEL 202 833 5678 » FAX 202 659 1931




Document Inventory

. Implementation of Section 207 of the Telecommunications Act of 1996 (CS Docket
96-83): Personal Communications Industry Association, Teligent, Inc., Association
for Local Telecommunications Services, WinStar Communications, Inc., and
NEXTLINK Communications, Inc. jointly filed Petition for Reconsideration, January
22, 1999.

. Inside Wiring/Building Access (CS Docket 95-184): Comments of WinStar

Communications, Inc., August 5, 1997.

. Interconnection Proceeding (Building Access) (CC Docket 96-98): WinStar
Communications, Inc. Opposition to Petitions for Reconsideration, October 31, 1996.

. Interconnection Proceeding (Building Access) (CC Docket 96-98): WinStar
Communications, Inc. Petition for Clarification or Reconsideration, September 30,
1996.
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BEFORE THE

Federal Communications Commission
WASHINGTON. D.C.

n the matter of ;

implementation of Section 2C7 cf the

Telecommunications Act of 1936 CS Docket No. 96-813

Pestrictions on Over-the-Air
Reception Devices: Television
Broadcast, Mulitichannel Multipoint )
Distribution and Direct Broadcast )
Satellite Services }
PETITION FOR RECONSIDERATION
Eursuant tc Secrtnions 1.19€ and 1.429 cf the Commission's

rules,1

WinStar Communications, Iac. ("WinStar"), Teligent, Inc.
("Teligent ")}, NEXTLINK Communications, Inc. {("NEXTLINK"),
Association for Locai Telecommgnicatiohs Services ("ALTS"), and
the Perscnal Communications Industry Association ("PCIA", hereby
petition the Commission for reconsiderazion of the Secasnd keport
and Order in the above-captioned docket, released November 20,
1998 i{tae “Crder") .’
I. INTRODUCTION AND SUMMARY.

This prcceeding concerns implementation of Section 207 of
the Ie;ecommunicaticqf Act of 1996 (1996 Act"). In Section 207,

Congress required the Commission to promuigate rules chat

prohibit restrictions on viewers' installation of devices that

-

47 C.F.R. § 1.106 & § 1.429.

-

In re Implementation of Section 207 of th
Telecommynicationg Act of 1996, Second Report and Order, CS

Dock. No. 96-83 (rel. Nov. 20, 199%8) ("Qrder").

A9 C2




receive over-the-air video programming. In its Crder, the
Commission extended its over-:the-air receptisn devices rule Lo
prchipit restrictions that hamper ccasumer use of televisicn
antennas, small sacellite cishes, and wire.2es cable antenras zo
include viewers who rent Or OCCuPy multi-tenan: buildings and
wish to install and use such deviies in areas where they have
exclusive use, such as balconies or patios. The Ccmmissiszsn
Jeclined to extend Section 207's protection to reaters ©r tenants
cf multi-tenant buildings trat do act have property under their
exclusive use suitable fcr the installation of Section 207
devices. The Commission found that i1- did not have the statutory
authority to prohibit restrictions on installaticn of Sectien 207
devices in or on common or restristed use areas, sush as rocficps
of multi-tenant buildings. '

Thus, zhe Commission's new rules weuld prohibit certain
restrictions of highly limited scépe, but in practice effect:ively
will deny the benefits of Secticn 207 tc the cverwheliming
majority of consumers that 4o not have access to a patio cr
talcony and line-of-sight tc a Section 207 video programming
crovider. For these consumers, under the FCC's extracrdinarily
rarrow rendering, their pbuilding owrers, landlords, or
condominium associaéions effectively mandate their choice of

video programming service. That result 1s directiy contrary to

the 1396 Act.

-

The purpose cf the 1996 Act was to open telecommunications

markers for all Americans so that consumargs would have the

largest possible range of choices for telecommunications

-2=
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services. lt was not Congress' intent to effectively
discriminate against and exclude & whole class cf consumers

censtituting millions of tenants <f mult:i-teonant buildirgs, frem
ne protectiurns of Section 207, thereby as a practi=al matzer
pcrentially ensuring the creaticn of a techinology-deprived zlass

cf consumers. Thus, the Commission shou.d reconsider *he OrZer

and revise .ts rules

1]
0
»
n
(44
Q
jo 3
0
be |
o
'

the clear intert of Congress

ard complete the implementation cf Section 207 and protect taese

cnsumers. The Commission saculd prchibit any restriction {other
than those clearly justified by safery concerns) that would
prevent ternants <f a multi-tenant pbuilding from havirg access to
common areas and restricted use areas for the insrallaticn cf
Section 207 davices.

Siuch a prohikition would not pbe a per ge taking c¢f property
within the meaning of the Fifth Amendment. Rather, the
Commission would be regulating a freexisting contractual
arrangement between the builiding owner, landlord, or ccndominium
assoc.ation and the tenant. The Supreme Court has held that such
regulat-on does not give rise to a Fifth Amendment "taking" for
which compensation would be required, a clear legal red herring
raised by certain real estate interests unsuppor-ed b5y the
relevant caselaw. Iadeed, the public interes:t compels the full
implementation of Section 207 consistent with this petition.
Through such implementatioq: competition in the video programming
pusiness will be enhancad ;nd current concentratioﬁ in the market

will be reduced, and Congress' overall policy in the 1396 Act to

enhance consumer chcice will be promoted.

w
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II. Interest of Petitioners

A. WinStazr.
WinStar is a pioreer :ia offering iocal taleccmmuricat.ons

services using fixed wireless technclogy, including bcth 38 GHz

h
Q

acilicies and LMTS facilities. Fixed wireless techaclogy aas
the pctential to pring a variety of voice, data, and video
services to users and viewers more rapidiy and efficiently zhan
competing tecanolcgiss. However, the competitive potential cf
fixed wireless services depends heavily on users' and viewers'
ability to receive such services, which require installation of
antennas with lire-of-sight access teo other antennas.

WirStar accordingly is directly impacted by any decision
Eearing on the opportunities for customers o wireless services
to obtain access to thelr service providers, particularly where
such access involves use of antennas oa the rooftcps of mulci-
tenant buildings. On September 26, 1356, Win3tar filed a
Petition for Reconsideration of CC Cocket 96-93 on the issue of
nondiscriminatory access to buildings and rooftop access pursuant
to Section 224, a Petition that remains pending more than two and
cne-half years later. WinStar participated actively in CS Dccket
$7-15. and CS Docket 95-184, in which the Commission considered
issues of buiiding acéess for providers of wireless services. In
May 1998, WinStar supported Teligent's still-pending petition for
reconsideration of the Commission’'s February 1998 Repcrt and
Crder in that docket, urginé the Commission to rule that Section
224 (£) of the Communiciﬁioas Act requires accass for all carriers
to puilding rooftops where the incumbent telecommunications

-4~
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ctility hag access :=c tne rcoitop via easement or o-herwise.

WiaStar continues to stand £y its cutstanding petitions regard:ng
otaer Sections of tnhe 19¢6 Act. WinStar, at present, is also
deeply concerned about the Commission's decision to so narrgwly

as to virtually render it meaningless in

-
/

interpret Secticn 23
texrms <i the gpractical realities of Iixed wireless deployment and
engineering.

B. Teligent.

Teligent, a leading communicat:ions provider using fixed
Wwireless technolcqgy., is licensed by the Commissicn £to transmit
signals in tne 24 GHz band. Teligent provides vcice, data and
video telecommunications services, including local telephone
service, primarily by deploying fixed wireless pcintc-to-
aultipoint broadband networks in numerous locations throughout
the United States. Unlike copper- and fiber-based systems,
Teligent's fixed wireless system does not have any physical wires
to install and maintain between the customer's antenna and
Teligent's base station antenna. Rather, the network egquipment
necessary tc transmit a signal from a customer antenna to
Teligent's base station antenna is placed on private property --
most often on roottogs of builcdings.

c.  NEXTLINK.

NEXTLINK was founded in 1994 to provide loca. facilities-
based telecommunications 3§rvices to its targeted customer base
of small- and medium-sized businesses. Today, NEXTLINK is a
rapidly-growing telecommunications company focused on providing
nigh-quality Local, Long distance, and enhanced

-5-
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telacomrunications sgervices at competitive prices. NEXTLINK
cperates 21 facilitiss-based networks greviding lccal and lorg-
distance services in 36 vetrepolitan areas thrcughout the
country. NEXTLINK provides competi:tive access provider ("CAP")
services .ln many lcocations as well. NIXTLINK also offers small-
and medium-sized businesses an integrated package ct erhanced
te.ecommunications serv.ces. n shcort, NEXTLINK fccuses cn
services that it pelisves are at the core of the local exchange
market -- standard dial ctcne, multi-trunk services and advanced
telecommunications services.

In addition to i17s {iber network, NEXTLINX owns a 5C percent
share ol a joint verture with Nextel Spectrum Acquisition Corp.
("Nextel"), called NEXTBAND Ccocmmunications, L.L.C. ("NEXTBAND").
NEXTBAND obtained 42 LMLS licenses at the Commission's auction in
March 1998. LMDS has been designated by the FCC for use in the
provision of fixed wireless voice, data and video services. LMDS
technology provicdes the capability for integrated, two-way
digital distribution of mulcimedia services via large, high-
quality bandwid:ch similar to {iber optic cable, tut delivered
through rcoftop antennas without a wire. LMDS gspectrum can,
therefore, be used ta provide a broad range of telecommunications
products, including video programming. NEXTLINK announced on
canuary 14, 1999 that it has reached an agreement in principle to
acquire Nextel's 50 percen;:share in NEXTBAND for approximately
$:37.7 million. If thc”téansaction takes place, the 42 NEXTBAND

licenses will be under NEXTLINK's sole control. Alsc on January

14, 1999 NEXTLINK announced its agreement to acquire WNP

-€=




Communications, I[nc. {("WNP") for approximately $69S million.
Upon FCC approval and consummation cf the merger, NEXTLINK wilil
acquire WNP's 40 LMDS licenses. [f both zransactions are
approved by thne FCIC and clcsed, NEXTILINK will rold 82 LMDS
iicenses that cover most of the major J.S. cities.

NEXTLINK believes tnat the acquisition of the LMCS licenses
will provide NEXTLINK new access and transpor: capabilities ro
complement its existing local and developing inter-city fiber
networks. By reducing NEXTLINK's dependence cn incumbent local
axchange carrier facilities, NEXTLINK will gain increased
efficiencies and control over its costs. Additionally, NEXTLINK
will have the ability to offer innovative services that are not
possible using ILEC networks. Consumers accordingly will benefit
from NEXTLINK's abiiicy to design Elexible and cost-effective
transmission solutions to suit their needs. Additionally,
NEXTLINK will be able to expand its footprint, enter new markets
and reach new customers where there is currently little
competition for the ILECs. NEXTLINK is therefore directly
effected by any decision bearing on the opportunitias for
customers to obtain access tO wireless services.

D. ALTS.

-~
-

ALTS is zhe leéaing national industry asscciation whcse
mission is to promote facilities-based local telecommurications
competition. Located in Washington, D.C., the organization was
created in 1987 and rgpres;hts companies that build, own, and
cperate competitive local networks. Three of ALTS members are
WinStar, Teligent, and NEXTLINK.

- -
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B. PCIA.

PCIA is an international trade asso-iaczion that represen:ts
the interests of tha cormmerc:al and private mobile radic service
cormunications industries and the fixed nroadband wireless
industry. PCIA's Facderation of Councils includes: the Paging
and Messaging Alliance, the PCS Alliance, the Site Owners and
Managers Asscclation, the Association of Wireless Communicacicns
Engineers and Technic.ans, the Private Systems Users Alliance,
the Motile Wireless Communications Alliance, and the Wireless
Broadband Alliance. As the FCl-appointed freguency cocordinator
for the industrial/3usiness Pool frequencies below 512 MHz, the
800 MHz and 300 MHz Businegs Pools, the 800 MHz General Category
frequencies for Business Eligibles and conventional SMR systems,
and the 92% MHz paging frequencies, PCIA represents and serves
the .nterssts oI tens of thousands of FCC licensees. PCIA's
Wireless Broadband Alliance membcéship includes LMDS licensees,
operatcrs, and eguipment manufacturers, each cf whom have a
vegsted interest irn :he ability of video service providers to
access multi-tenant kbuildings.

F. Section 1.106(2) (b) (1) sShowiag.

The Commission released the further notice on which the
Order in this proceeéing is based in August 1996, with comments
and reply comments due in September and October 19596,
respectively. At that timeL WinStar was a new participant in the
telecommunications indgstry: focused primarily on launching a
business devoted to the provisicn of vocice and data
telecommunications over fixed point-to-point 38 GHz wireless

~-3-
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facilities, and in fact had yet to launch facilities-basez
switched local sexvices in even its [irst market. In 1937, che
Commission enabled 38 GHz l:censees to provide point-to-
Tultipoint services, and WinStar also acquired LMCS
auzhorizazions 1n 1996. In 1998, WinStar's business plans grew
“o enccmpass potential videc offerings, primarily using its LMDS
facilities. At that time, the issues in this proceeding
regarding viewer access toc LMDS services vig antennas in shared
and restricted areas of multi-tenant buildings £irst became
directly relevant tc WinStar's business plans. Ey then, the
comment period in zhis proceeding was long over. WinsStar
therafore has the "good reason" required by Section
il'106(2)kb)(1) of the Commission's rules for seeking
reconsideration of the Order without having formerly participated
in this proceeding.

As'for Teligent, the further‘notice requested by the
Commission was issued prior to the dJdevelopment of Teligent and
its business plan as it is known today. Iadeed, Alex Mandl, the
Chairman and CEQO of Teligent, did not joia the company until
after the release of the further notice. For this "good reascn,"

Teligent's coricerns regarding the Commission's Qrxdexr should be

-
»

heard.

Cue to NEXTLINK's recent LMDS acquisitions and evolving
business plan for wireless services, NEXTLINK could not have been

aware that the Commission‘s proceeding would be relevant to :its
~

business atr the time the Commission released the further notice.

079950 02




Thus, NEXTLINK'S conzerns 1n this proceeding should be ccnsidered
fully »y the Commission.

As an associaticn whosz largest members include WinStar,
Teligent and NEXTLINK, ALTS was not .n the pesitien to
participate 1n the ccmment pericd of the Commissicn's Qrder. Due
10 the sericus issues the Qrder raises regarding these members'
interests, ALTS nas a "good reason" to  oin its members in this
Petition.

Similarly, FCIA has a "gocd reason®™ to seek reccnsideration
of this Order. FPCIA's members include LMDS licensees which did
not even have their licenses when the Further Notice was
released. In fact, the Commission recently issued a sukstantial
Vnumber of new LMDS licenses .ast year. Thus, it was only at this
racent date that these LMDE licensees began expending resources
toward the implementation of their service. While LMDS licensees
are still planning their systems énd services to be offered, it
is reasonable and in the public interest for the FCC to hear
their concerne regarding the provision of video services to
=enants in milzi-tenant buildings as it is likelv that LMDS
licensees may chooge to offer video programming services. Thus,
in the interest of fairness and towards the promotion of real
competition in the 6ideo programming business, the Commission
should hear the concerns of LMDS licensees as described in this

Petition.

-10~
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III. CONGRESS INTENDED FOR SECTION 207 TO PROMOTE COMPETITION AND
PROTECT ALL AMERICAN CONSUMERS FROM RESTRICTIONS THAT IMPAIR
THEIR ABILITY TO USE SECTION 207 DEVICES.

“he Commission should recons.der arnd revise i-s <decision to
recognize explicitly that it has -- and shcu.d exercise -- the
statutory autaority to prohibit restrictions impesed by ouilding
owners, .andlords, or condominium associations on installation of
Section 207 devices in common areas and restricted use areas.
Section 237 provides that the Ccmmissicn shall:

promulgate regulations to prohibit restrictions

that impair a viewer's ability to receive video

programming services through devices designated

for over-the-air raception of television broadcast

signals, multichanne. multipoint distribution

service, or direct broadcast satellite services.

‘The statute requires the Commission to prcmulgate regulations
that prohibit restrictions on receipt of video programming from
over-the-air-reception devices. Such prohibited restrictions
include the refusal of a building owner, landlord, or condominium
association to permit a viewer to receive video programming from

a cdevice in common areas or restricted use areas.

While the Commission has promulgated rules of relatively
limited practical impact that, for example, prohibit civic
associations from restricting landowners' use of Section 207
devices, and protect-renters from landlords' restrictions on
installation of Section 207 devices on property under renters'

exclusive use, the overwhelming majority of the public entitled

to the protection of Section 207 was left absolutely unprotected

g

-~

Section 297 of the Telecommunications Act cf 1996, Pub. L.
No. 104-104, 110 Stat. 114 (1996).

-11-
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by the Commission's rules. These are the consumers that cannot
receive cver-the-air signals using Secrion 207 reception dav:ices
on progerty under their extliusive use cue to lack of line-of-
sighit or lack of a balcery sr patic, or due to other physical
restrict:ons. 1. is critical to note trat the FCO's re.iance on
the installaticn of reception devices on a tenant's patio or
balcony appears predicated virtually entirely on the ex parte
presentaticns of Cel.ularvision in late 1996,% a failed company
now ir. bankruptcy. The real life deployment experience of
WinStar and Teligent, among others, collectively in mcre than 3¢
major markets over the past three years has proven ccnclusively
that, as a practical engineering matter, the realities associated
‘with a line-of-sight technology cannot be supported -- given the
necessities of widespread deployment -- by anything other than
rooftop access. Under the gsubject ruling, these consumers in
practice are now limited to purch;sing videc programming
sanctioned ky their building owners, landlords, or condominium
associations.

In its Order, the Commission states that Section 207
“agplies on its face to all viewers," and that it "should not
create different classes of 'viewers' depending upon their status

w3

as property owners. However, the Order does not apply Section

207 to all viewers, and it creates classes of viewers by

disparately treating consumers that occupy multi-tenant

A

Ses Order, at § 2, note 6.
Order, at ¢ 13.

-12-
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buildings. Under the rules adopted in the Order, thcge v:iewers
in multi-tenant suildings :that have a balcony or patio within
their exclusive use and can achieve _ine-of-sight to their
provider receive the protection ¢f Section 207, hcwever, those
viswers 1n nmulti-tenant buildings who do not have a bpalcony or
patic or do nct have line-of-sight do not receive Section 237

protec:ion.6

The Commission's rfinding that Section 207 by its very terms
applies to all viewers is correct. It naturally follows that
Section 207 protecticns via implementing regulation c¢f necessity
must be extended to all viewers -- including the millions in
multi-cenant buildings that do not have the ability to use a
Section 207 device from within their private space. This is
consistent with and effectively mandated by the procompetitive
purposes of the 1996 Act. Congress specifically intended that
the 1996 Act would provide for: '

a pro-competitive, de-regulatory naticnal policy

framework designed to accelerace rapidly private

sector deployment of advanced telecommunications

and information technologies and services to all

Americans by opening all telecgmmunzcat ons
markets to competition

In paragraph 2 of the Order, the Commission relies upon the
fact that ILMDS devices will be capable of receiving signals
ingide buildings. Indeed, it cites to a representation made
by a party that it alréady had such a device. Pursuant to
the knowledge of the parties to tnis Petition, such a device
does not exist, and it is very uncertain whether such a
device is technically feasible. Qrder, at | 2, note 6.

S. Rep. No. 230, 104th Cong., 2d Sess 1 (1995).

~13-
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If the Comnission extends Section 207's protection to include all
viewers in multi-tenant buildirgs, not just the l:mited number
that have balconies and unimpeded line-of-sight capabilities, the
Commissioﬁ will be promoting consumer welfare and competition and
effectuating the mandate of the 1956 Act. And, those viewers
will then have real choice among videc prcgramming providers, not
one granted in name but absent in practice,.

IV. PROHIBITING LANDLORD RESTRICTIONS ON SECTION 207 DEVICES IN

COMMON AREAS AND RESTRICTED USE AREAS IS CONSISTEBNT WITH THE
CONSTITUTION.

In its Order, the Commissicn found that its statutory
authority to prohibit restrictions by landlords on installation
of Section 207 devices in common areas or restricted use areas
was limited by the Fifth Amendment "takings" clause.® The order
distinguished common areas and:restricted use areas from areas
tnder the exclusive possession of the viewer based upon its
analysis of cases concerning Fifth amendment "takings." However,
a review of the pertinent cases demonstrates that permitting all
viewers in multi-tenant buildings to receive Section 207
protection, including these that need access to common areas oOT
restricted use areas, is not a Fifth Amendment taking.

Section 207 requires the Commigsion to promulgate
regulations that pr&hibit restrictions on viewers' reception of
video programming via certain devices. It is within the
Commission's authority, ard it is the Commission's obligation, to

implement Section 207/£uli?; including permitting all viewers in

Qrder, at 9% 17-29.
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multi-ctenant buildirgs access to a Section 207 device in -onmen
areas and restricted use areas. Contrary to the Commission's
rad:cally narrow interprecation, requiring access o these araas

does not amount to a compelled phys:ical irvasion like =he sne at

issue in Loretto v. Telepromptey Manhattarn CATV ggrp.9 Rather,
1t entails the regulatiecn of rights and duties that already exist
between building owners and taeir tenants.-’

Regulatory modification of tne relative rights between
building owners, landiords, and condominium associations on the
one hand, and tenants on the other, is not a per se taking.u
The Commission recognized :his in its Order -- "where the private
property owner voluntarily agrees toc :the possession of its
property Jy ancther, the government can regulate the terms and
conditions of that possessicn without effecting a per se

taking."12

The contractual relationship for viewers to oceupy a
multi-tenant building already is in place. By prohibiting
building owners, landlords, and concdominium associations from

restricting tenants' access to video programming providers that

458 U.S. 419 (1982) (holding that a permanent physical
occupation is a per ge¢ taking and remanding for a
determination of just compensation).

10 The Commission is not restricted by the csurt's findings in
Bell Atlantic because it is not a per se taking for the
Commigsion to regulate the terms and conditions of a
contractual arrangement.

il See Loregto, 4S8 U.S. at 441 ("We do not . . . question
. the authority upholding a State's brcad power to impose
appropriate restrictions upon an owner's use of his
preperty.") .

12

Ordexr, at ¢ 18.
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use Sect.on 207 devices, the Commission will only be adjusting

that contractaal relationship.
Tndeed, Section 2C7 access to common areas and restricted

use areas is fully analogous to the regulation at issue in Yee v.

~ - : 13 '
o < son . In Yee, the Supreme Court considered a rert

control ordinance that restricted the tearmination of mcbile acme
park tenancies. The Court found that the ordinance did not
censtitute a compeiled physical occupation of land. The Ccurt
noted that the statute "merely regulate(d] paetitioners' use of

their land by rsgulating the relationship between landlord and

l4

tenant." The Court went on to explain that:

(wlhen a landowner decides to rent his land
to tenants, the government may . . . require
the landowner to accept tenants he does not
like without §gtoaat1cally having to pay
compensation.

.~

By prohibiting buiiding owners, landlords, and condominium
associations from denying tenants.accoss to video programming
companies, the Commission would similarly be adiusting existing
contractual obligations to comply with Section 207 and the public
interest. Like the rent control ordinance in Yee, Section 207
access would only alter the relative rights existing under a
contract and would not constitute a per se taking. Indeed, the

-

rights under a contréct would be altered by the Commission only

3 503 U.S. S19 (1992). -

.

¢ Id. at 528 (emphasis in origiral).

18 Id. at 529 (citing H A _Mote Ing. v. U
States, 379 U.S. 241, 261 (1964)) .

-16-
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to the exient that it gives viewers their rights pursuant -o
Section 2037 tc receive videc programming through certain

6

devices.” Thus, a Commission-imposed Section 207 access

requirement merely regulates a voluntarily executed contract and
is not a ger se taking.
This coaclusion is a.30 supported by tne holding in Federal

) ) \ 7
Communicationg Ccmm'n v. Florida Pcwer QQIE..l

In that case,
the Supreme Court limized Loretto to those situations where the
element of "required acquiescence" is present. In other words,
where the Commission is not requiring an initial physical
occupation, out merely regulating a condition of occupation, it

is not a Fifth Amendment "taking.“le

Imposition of Section 207
protections would merely be a condition zo an already existing

occcupation.

16 A regulation that is not a per se taking but rather a

"public program adjusting the benefits and burdens of
‘economic life to promcte the common gcod" is analyzed by
talancing the public and private incerests involved. Penn

Centyal Transp. Co. v. New York City, 438 U.S. 104, 124
(1978); see also Aging v. Tibyron, 447 U.S. 255, 260-61
(198C). Under this analysis, the public interest -- as

defined by the pro-competitive goals of the 1996 Act,
including Section 207 -- as well as the competitive benefits
for viewers, outweigh perceived burdens on building owners,
landlords, and cdondominium associations to justify the
provision of access.

Federal Commynjcations Comm'n v. Florida Poweax Corp., 480
C.8. 245 (1987).
18

Indeed, many, if not all, multi-tenant buildings already
have Section 207 devices on their common or restricted use
areas. Certainly,” a Commission requirement that building
owners provide nondiscriminatory access to all Section 207
providers when one provider already is present would not be

a per se taking.

-17-
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This s further supported by the fact that contractual
arrangements between bui.ding owners, landlords, condominium
agsociations and their tenants are already gcverrned by laws that
establish certair righ:ts, esither explicitly or implici:ly.19 For
example, absent an express provision tc the contrary, tenants
have the implicit right to enter and use certain building common
areas, for example as a way of necessity between the "landlocked"

urit and the street c;u!:side.20

Public policy goals lad to the

establishmen:t of implicit rights for tenants -- such as ingress
and egress. Moreover, tenants alsc are entitled to an implied
right of necessity for the use of conduits and pipes through a

enlargement.21

Thus, a tenant's access to the video programming
of his or her choice is a natural recognition of the realities of

modern occupancy, and a tenant's ability to choose providers

1% gee, e.g., 49 Am. Jur. 2d Landlord and Tenant § 625
(1995) ("The implied covenant of quiet enjoyment in every
_ease extends to those easements and appurtenances whose use
is necessary and essential to the enjoyment of the
premises."). In Loretto, the Supreme Court declined to
opine as to the respective rights of the landlord and tenant
under state law, prior to the passage of the law at issue,
to use the gpace occupied by the cable installation. 458
U.S. at 439 n.18.

20

49 Aam. Jur. 24 landlord and Tenant 8§ 628 (1995) ("Where
property is leased to different tenants and the landlord
retains control cf passageways, hallways, stairs, etc., for
the common use of the different tenants, each tenant has the
right to make reasonable use of the portion of the premises
retained for the common use of the tenants."); see id. at

§ 651 ("The landlord's interference with the tenant's right
of access and exit . . . may constitute a constructive
eviction, especially in case of the lease of rooms or
apartments in a building."}.

21 Id. at § 632.
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shculd not be baszd on whether he or she has a balccny that nas a
lire-cf-sight to the videc programming provider of choice.

Finally, Section 207 is far more like the Virginia statute

upheld

Quality Cable Corp., 55 ¥.3d 1113 (éth Cir. 1935) ("Mulg:-
Crannel"), than the statute at issue in Loretto v. TelePromp:ter
Mannattan CATV Corp., 458 U.S. 413 (1982). The statute at issue

in Multi-Channel forbade -- as does Section 207 -- restrictions
imposed by landlords on tenants' access to competitive providers
of video gervices. The Fourth Circuit found (1) tha% the
statutory prohibition on such restrictions prohibited a use of
the property and did not amount to a physical invasion, (2) that
the statutory prohipition did not deny landlords the economically
viable use of their land, (3) that the statutory prohibition did
not deprive landlords of the rent?l income and appreciation on
which their investment-backed expectations were presumably based,
and (4) that a legitimate governmental interest was promoted by
the statute. Each of these findings can and shouid be made with
respect to Section 207's prohibition on restrictions of Section

207 devices in common and restricted areas.

-
-
-
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V. IT IS IN THRE PUBLIC INTEREST TO EXTEND SECTION 207
PROTECTION TO ALL VIEWERS IN MULTI-TENANT BUILDINGS.

Action by the Tommissicon fully and effect:ively implemernting
Section 207 consistent with Congress' iantent wculd nct only
fulfill the minimally permissible statutory mandate but also
would promote the public interest. As demcnstrated in Section II
abeve, the full implementation of Section 207 is aligned with and
advances Ccngress' goal to promote competition in all
telecommunicacions markets. In particular, the full
implementacion of Section 207 will promote competiticn in the
videc programming business. Indeed, the Commission's recently

released Fifth Anpual Report on the status of competition in the

MVPD market fourd that "downstream local markets for the delivery

of video programming remain highly concentrated."??

It i3
axiomatic that complete implem;ntation of Section 207 to protect
all viewers in multi-tenant buildings will give those viewers
more vidzo programming choices. As tenants in multi-tenant
buildings have more choices for the provision of video
prcgramming services, this will tend to exert downward pressure
on prices, thereby promcting competition and reducing

. 23
cencentration.

22 o he Stat . .
M i v Vi ing, Fifth Annual
Report, CS Docket No. 98-102, at 128 (rel. Dec. 23, 1998)
(vEifth Apnual Repoxt”).

23

Indeed, by dramatjcally limiting implementation of Section
237, video programming providers that offer their services
through Section 207 devices may not reach economies of scale
as quickly as they would if they had access tec all viewers.
This has the effect of hampering these providers from
reaching their economic threshold that would aliow their

-20-
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Specifically, by allowing v.ewers in rulti-ternant busldings
to chocse from among all video service providers, the Commission
will be encouraging a ccmpetitive marketplace. Currenzly,
building cwners, landlords, and cordominium associations cacose
the video programming provider for their tenants. Such choices
are typically based on which provider is willing to pay the mcst
Zor such access, nct which provider has the best service at tne
least cost. Building cwrers, landlerds, and condominium
associations should not be rewarded for allowing one video
programming provider :to have access to the building a: the
exclusion cf all others, which is tnhe direct marketplace effect
of the Commission's Order. This skews marxketplace conditions and
overwhelmingly favers incumbent competitors who have the
financial means to meet such demands. Thus, the Commissicn
should promu.gate regulations that in reality will allow all
viewers in mulcti-tenant buildings‘co make their video programming
choices based on quality and cost; this will encourage a
competitive marketplace.

In Eastman Xodak Co. v. -mage Technical Services, Inc., the
Supreme Court recognized that consumers can get locked in and
exploited because of their inability to assess the lcng-term
costs of a contract&al arrangemenct . 2* Similarly. tenants do rot

realize that the landiord will preclude :their choice of video

unit costs to fall, thereby preventing them from competing
more effectively with incumbent providers.

¢ 504 U.S. 451, 476-478 (1992).

-21-
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service vendors when they sign leases. It is sound public poliecy
to prevent or ameliorate the exploitaticn of those tenants that
are .ocked-:n, and concomitantly o give competing venders
affected ty the lock-:a appropriate opportunit.es to compete.

VI. SBCTION 207 MUST BE VIEWED IN LIGHT OF THE 1996 ACT'S
PURPOSE TO ENHANCE COMPETITION AND CONSUMER CHOICE.

As discussed in Section I1 akbove, Corgress intended that the
1356 Act wculd promcte competition for consumers in ail
telecommunications markets. The Commission has recognized this
numerous times and has stated its intent to adopt policies that

promote consumer choice.?%

Indeed. in the context of the video
programming business, the Commission has stated that -he 1996 Act
centains provisions "that focus on removing barriers to
ccmpetitive entry and on establishing market conditions that

¢ Moreover, the Commission

promcte competitive firm rivalfy."2
concluded in the first Report and: Order in this proceeding that

~the public interest is served by promoting competition among

25

See, e.g4., In re Implemepntation of Sectigp 2304, Report and
Order, 13 FCC Rcd 14775, 147756 (1998) ("([Clompezition .
is central toward encouraging innovation in equipment and
sarvices, and toward bringing more choice to a broader range
of corsumers at -better prices. "); b3 iber '
Selection Chanages, Second Report and Order and Further
Notice of Proposed Rulemaking, 1998 FCC LEXIS 6545, at § 108
{1998) ("In fulfilling the Ccngressional mandate to promote
competition in all telecommunications markets, the
Commisgsion helps to ensure that the American public derives
zthe full benefit of such competition by giving them the
opportunity to chocse-new and better products and services

at affordable rates and by giving effect to such choices.").

26 In re_ Annual A

M.Mmemmmwm Third Annual
Report, 12 FCC Rcd 4358, S (15897},
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videc programming service providers, echancing consumer cncice,
ard assuring wide access to communiczaticns facilities. <’

The overall pzlicy gcal of the 1926 Acrt was =¢c maximize
censumer choice. This presumes, however, thnat such chcice s
made availanle to Tonsumers In order =z ensure <onsumner chcice,
Corgress enacted specific rrovisicns Lo promcte comgetitive
services. The statutory mandate that common carriers provide
communications services to a.l who seek such service at just and
reasonable rates,‘® the requirement that such service be provided

29

without unreasonable discrimination, the requirement that such

carriers irterconnect with their competitors,3°

and the
reguirement that utilities provide access to certain areas owned
cr son:trolled by them’? are just a few asxamples of Congress'
effort and intent to ensure consumers would have competitive
choices. The Commissicn's implemgntation of Secticn 207 must
carry out rather than frustrace tﬁe statute's clear, ubiquitous
effort o enhance consumer choice. Implementation of Section 207

t< prohikit a.l restricticns on installation of Section 207

devices in ccmmen and restricted areas {other than those

27 .

Sce In ze Logal Zoning Regulatjon Of Satellite Farth
Stationsg, Report and Order, Memorandum Opinion and Order,

and Further Notice of Proposed Rulemaking, 11 FCC Red 19276,
13315 {1996).

-

*® 47 y.s.c. § z0l(a)., -
2% 47 u.s.c. s 202.

30 47 u.s.c. § 251{a) (1).
31

47 U.S.C. § 224(f).
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nacessary tO prcemote publlic safecy!

1S essential <g advance

Congress' goal to 2nharce consumar cholize in numercus businesses.

VII. CONCLUSION.

"y

or the forego.rng reasoas,

parties to this Petition

r

raspectfully reguest that the Commission reconsider its Order in

Docket No. 26€-33 and adopt amendec rules that prohibit all

restrictions on installation <f Section 207 devices in multi-

te2nant buildings that are not necessary for public safety.

tur W)
Mary ott

Chief ¢f Staff and Senior
Vice Presicdent, Governmernt
Relaticns

Brent H. Weingardt
Vice President - Government
Relaticns

PERSONAL COMMUNICATIONS
INDUSTRY ASSOCIATION

500 Montgomery Street

Suite 700

Alexarndria, VA 22314-1581

(703) 739-03C0

2 o/

Laurence E. Harris
David S. Turetsky
TELIGENT, INC. »
Suicte 400

80€5 Leesburg rike
Vienna, VA 22182
(703) 762-5100

007903G.02

Respectfully submitted,

Joseplh M. Sandri, Jr.
Russell]l Merbeth

WINSTAR COMMUNICATIONS, INC.
1146 19th Streez, N.W,
Washington, D.C. 20036
(202) 833-5678

R. Gerard Saiemme

NEXTLINK COMMUNICATIONS,
INC.

1730 Rhode [sland Ave, N.W.

Suite 10030

Washington, D.C. 20036

{202) 296-6599




kn Windhausen

ronan O'Connell

ASSOCIATION FOR LOCAL
TELECOMMUNICATIONS SERVICES

g88 17th Street, N.W.

Suite 93¢

Washingzon, D.Z. 20006

1202) 989-2587

January z2, 1998

NI 1D




