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VIA HAND DELIVERY

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
1919 M Street. N.W.
Washington,D.C. 20554

~x PARTE OR LATE FILED

January 29, 1999

RECEIVED

JAN 29 1999

Re: Notice of Ex Parte Pres~ntation; CS Docket 96-183; CC Docket No. 96
98; CS Docket 95-184.}

Dear Ms. Salas:

On January 28. 1999, Barry Ohlson and the undersigned, on behalf of WinStar
Communications, Inc. ("'WinStar"), met with Ari Fitzgerald, Legal Advisor to Chairman
Kennard. During the meeting, WinStar discussed its positions on record in the above
captioned proceedings concerning non-discriminatory access to buildings and rights-of
way and provided Mr. Fitzgerald with a letter on the issue and the following documents
(copies of which are attached to this letter):

1. Implementation of Section 207 of the Telecommunications Act of 1996 (CS Docket
96-83): Personal Communications Industry Association, Teligent, Inc., Association
for Local Telecommunications Services, WinStar Communications, Inc., and
NEXTLINK Communications, Inc. jointly filed Petition for Reconsideration, January
22, 1999.

2. Inside Wiring/Building Access (CS Docket 95-184): Comments of WinStar
Communications, Inc., August 5, 1997.

3. Interconnection Proceeding (Building Access) (CC Docket 96-98): WinStar
Communications, Inc. Opposition to Petitions for Reconsideration, October 31, 1996.

4. Interconnection Proceeding (Building Access) (CC Docket 96-98): WinStar
Communications, Inc. Petition for Clarification or Reconsideration, September 30,
1996.

In addition, and at the suggestion of Mr. Fitzgerald, WinStar is providing copies
of these filings to Robert Calaff and Jeffrey Steinberg of the Wireless
Telecommunications Bureau.

Wln.tar Communications. Inc.

1146 19th Street, NW' Suite 200' Washington, D.C. 20036' TEL 202 833 5678' FAX 2026591931



Pursuant to Section 1.1206(a) of the FCC's rules, 47 C.F.R. § 1.1206(a), we are
filing with the Secretary an original and 6 copies of this notice of ex parte presentation.

Should there be any questions regarding the above, please do not hesitate to
contact the undersigned at 202-833-5678.

Very truly yours,

yaA.!J
Joseph M. Sandri. Jr. f
VP & Regulatory Counsel

Enclosures

cc: An Fitzgerald
Robert Calaff
Jeffrey Steinberg



WINSTARO~
William Kennard, Chainnan
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

January 28, 1999

Re: Sections 207 and 224 ofthe Telecommunications Act

Dear Chainnan Kennard:

This is in response to your request to our Chainnan, William Rouhana, for a brief overview of actions that
WinStar Communications, Inc. recommends that the Federal Communications Commission (FCC) take,
pursuant to existing statutory authority, to create an environment for nondiscriminatory building access.
Briefly, the FCC must rule now on WinStar Communications, Inc.'s long outstanding Petition for
Clarification or Reconsideration in CC Docket No. 96-98 and CC Docket No. 95-185. The Petition, which
is over two (2) years old, was filed September 30, 1996. I In it WinStar seeks clarification that Section 224
of the Act requires, where technically feasible and safe, access by providers of facilities-based
telecommunications services to duets, conduits, rights ofway, roofs and poles, within and on a building,
that are owned or controlled by utilities, including ILECs and electric utilities. Further, clarification is also
sought in that petition that CLECs have a right to access house riser cable and conduit as unbundled
network elements. On August 5, 1997, WinStar filed detailed Comments in the Inside Wiring proceeding
(CS Docket No. 95-184). On October 17,1997, the FCC released a Report and Order and Further Notice
ofProposed RulemaJcing in that proceeding and stated at paragraph 178 that:

"While we agree that nondiscriminatory access for video and telephony providers enhances
competition, we will not adopt a federal mandatory access requirement at this time. We note that
telecommunications carriers' access to telephone companies' facilities and rights-of-way under the
1996 Act are currently under reconsideration in First Report and Order in CC Docket No. 96-98
and CC Docket No. 95-185 ("Interconnection Order"). We do not believe that the record in this
proceeding provides a sufficient basis for us to address these issues. We will defer decisions on
these issues to that proceeding." [footnotes omitted].

Thus, the issue and our outstanding Petition, remain pending.

Finally, Section 207 ofthe Act clearly provides the FCC with the authority to prevent the blockage ofvideo
signals to viewers. Because many viewers in multiple dwelling units (MDUs) do not rent outside balconies
or other areas of direct control where a dish or antenna can be mounted, it is absolutely necessary to
provide the viewer w.itb the right to have a dish or antenna installed on the MDU's roof. Further the
provider ofthe video service will necessarily require access to the ducts, conduits, rights ofway, roofs and
poles, within and on the building, provided that such access is provided under the reasonable and safe
control of the building owner, and is technologically feasible. Otherwise, viewers' signals will clearly be
blocked, in direct violation ofSection 207.

Sincerely yours,

Z~~
Timothy R. Graham ~"""" ~
EVP & General Counsel '..

I On October 31, 1996, WinStar file in Reply to Oppositions to Petitions for Reconsideration (CC Docket
No. 96-98) regarding these same matters.

Wlnstar Communications. Inc.

1146 19th Street, N.W. • Suite 200 • Washington, D.C. 20036 • TEL 202 833 5678 • FAX 202 659 1931



Document Inventory

1. Implementation of Section 207 of the Telecommunications Act of 1996 (CS Docket
96-83): Personal Communications Industry Association, Teligent, Inc., Association
for Local Telecommunications Services, WinStar Communications, Inc., and
NEXTLINK Communications, Inc. jointly filed Petition for Reconsideration, January
22, 1999.

2. Inside Wiring/Building Access (CS Docket 95-184): Comments of WinStar
Communications, Inc., August 5, 1997.

3. Interconnection Proceeding (Building Access) (CC Docket 96-98): WinStar
Communications, Inc. Opposition to Petitions for Reconsideration, October 31, 1996.

4. Interconnection Proceeding (Building Access) (CC Docket 96-98): WinStar
Communications, Inc. Petition for Clarification or Reconsideration, September 30,
1996.
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BEFORE THE

Federal Communications Commission
WASHINGTON, D.C.

:m~le~entatlon of Sectlon 2C7 cf the
~elec~m~~r.:c5tior.s Ac~ ~f 1996

Res~~ictions on Over-the-Air
Reception Devices: Televisio~

Broadcast, Multichannel Multi?oint
Distribu~ion and Direct Br~adcast

Satellite SerVlces

CS Oocket No. 96-83

PETITION POR RECONSIDERATION

Purs~ant tc Se~Clons 1.:O€ and 1.429 of the Co~mi5s:on's

1 1 . $ C . .
r~ es, W1n tar om~~nlcatlon6, t:lC. (hWinStar"), Teligent, Inc.

("Teligent") I NEX':'LINK Communica':ions, ~nc. ("NEXTL.INK"),

Alisociation for Local. Telacom:TI~nicat:'ons Services ("ALTS"), and

the ?erscnal. Communications Industry Association ("PCIA"; l:ereby

petition the Commission for reconsidera:ion of the Second Report

and Order in tne above-captioned docket, released ~ove~her 20,

1998 ':t.~e ":rder,,).:2

I. INTROOUCTION »m StJMMAJty.

This proceeding co~cerns implementation of Section 207 of

:r.e re:ecommunicaticns Act of 1996 ("1996 Act"). In Section 207,
~.

Congress required the CO~iS.lon to promu~gate rules ~hac

prohibie restrictions on viewers' ins~&ll&tion of devices that

.f'.

~7 C.:.R. § l.l06 ~ ~ l.429.
/'

2 In re Implementation of Section 2~7 of the
Telecommunis:ati2D1 .\ct of 199§, Slicor.d Report and Order, CS
Dock. ~o. 96-S3 (rel. Nov. 20, 1998) {"Order").



~eceive ~ver-the-ai~ video F~o9ramrning. !n its :rder, the

Comrn~ssion extended its over-~he-air tecepti~n devi~es ~ule

pr~hioit restr~ct~ons cha~ hampe= CC~5umer ~se ~f :e:evisi~n

a~tennas, small sa:ellice ~ishes, and ~ire~~Es ~able ante~r.as to

incl~de viewers who rent or occupy mulcl-tenan: bUildings a~d

wish to install and use such ~evi~e& in areas whe~e t~ey have

exclusive ~se. such as balconies or patios. The Ccmmissicr.

jeclined to extend Section 207'5 p~otection to re~ters or tenan:s

~f ~u:~i-tena~t buildings t~at Jo ~ct have prcpe~ty ~r.der t~ei=

exclusive use sUicable fer the installation of Section 207

devices. The Comm~ssio~ found that 1: did not have the statutory

authority t~ prohibit restrictions OIl lnstallaticn of Section 207

devices in or on common or re~tricted use areas, such as rooftcps

of multi-tenan~ buildings.

Thus, :he ~ommission's new rules would prohibit certain

restric~ions of highly li~ited scope, c~t in practice effectlve~y

will de~y ~he Oenefi~s of Section 207 to the cverwhel~ing

~aJority of consumerS thac do not have access to a patio ~r

ca~cony and :ine-ot·aigne to a Section 207 video prosra~min9

provider. For these consume~s, ~nder the FCC's extraordina=ily

narrow rendering, th~ir cUild~ng owr.ers, landlords, or.
condominium a••ocia~ions .!fec~ively mandate their choice of

Video programming service. That ~esult is directly con~rary to

the 1996 Act.

The purpose of the. 1996 Act ~as to open telecommunicacions

markecs for all Americans so thac ~o~suw.ers would have the

largest possible rang@ of choicea for telecommunication$

-2-



ser"l'lcte3. It ~~~ ~.~t C~rlgl'es~' l'ntQr:~ - _L~ t" 1~- ••~ v. ~ _.~ ~o ~~_~c :ve y

discrimtnate against and excl~de a whole class cf ~onsume~~.

cc~stltu:ing mill~ons ~f :ena:'1ts of mult~-tenant bUildi~gs. frcm

:~e p~otect~o~s of Sec~ion ~07. t~ereby as a practi=al ~at:er

pc~e:'1:ially ensuring ~he creation ~f a tectnology-deprl~ed ~lass

of consuners. 7~us, the Commis9io~ sho~:d reconsider the Order

and revise :ts rules So as :c ho~o~ the clear inter:t of Ccngress

and com?le~e the implementation of Section 207 and protect t~ese

ccns'.J.mers. The Comm.:.,ssion snould prohibit any restrJ,ction (other

t~an those clearly justlfied by safety concerns) that ~ould

p:-eve:lt :enants :.;f a t":l.ll t i-tenant ouilding :rom havir.g Ciccess to

common areas and restricted use areas for the installation of

Section 207 dev~ces.

S~ch a prohib1tion would not be a ~ ~ taking cf property

wit~in the meaning o~ ~he Fifth Amendment. Rather, the

Commission would be regulating a preexisting cont~act~al

arrangement betw~en the building owner, landlord, or condominium

assoclation and the tenant. The Supreme Court has held that such

regul~t:.or. dOliS root give rise to a Fifth Amendment "taking" for

which compensation would be required, a clear legal red he=~ing

raised by certain re~l estate interests unsuppor:ed by the

relevant caselaw. t~aeed, :he public interea: compels the !ul:

implementation of Section 207 consistent with this petition.

Ttrough such imp~ement.tion;competitio~ in the Video ~rogramming
J.

ousiness will be enhan~.d and current concentration in the market

will be reduced, and Congress' overall policy ir. the 1996 Act to

enhance consumer chcic~ will be promoted.

-3-



II. Interest of Pet1tioner8

A. WinSt;~u:.

WinStar is a pi~~eer :~ cffer~~g local ~~leccmm~~:cat~~~s

se~vices ~sin9 fixed w~rele~s tech~clogy, i~cl~ding both :8 GHz

facil.i:i<;s and LM:S facilit~es. F'J.xed w~reles~ technology ;"as

the ~ctential to tri~g a varl~ty of voice, data, and video

services ~~ users ~nj viewers more rapid:y and efficiently :han

competing cecnnolcgies. Ho~ever, :~e co~petitive potentia: of

fixed wireless servi~~s depends heavily on users' and viewers'

ability to re=e~ve s~ch services, wt.ich require installation of

antennas w~th line-of-sight access to ether antennas.

Wir.Star according:y is directly impacted by any decis:on

bearing on the opport~nities for c~stomers 0: wireless services

to ~btain access to tr.eir serv~:e providers, particularly w~ere

such access involves ~se of antennas on the rooftops of mu::i·

tenant buildings. On September 20, 1~S6, WinStar filed a

Petit~or. for Reconsideration of CC Docket 96·9S on the issue of

nondiscrim~na~oryaccess to buildings and rooftop access pursuant

to Sec:ion 224, a Peti~ion :t.at remains pendl~g more than two and

ene-half years later. ~inStar par~icipated actively in CS Docket

97-15:- ana CS Docket 95-184, in which the Commission considered.
issues of building aaeess for provider~ of Wireless services. In

May 1998, winStar supported Teligenc's still-pending petition for

reconsideration of ~~. Com~ission's February 1998 Report and
~

Order in that docket, ur9~ns the Commission to rule that Section
./

224(£) of the Communication~ Act require. access for all carriers

~o ou~ldin9 rooftops where the incumbent telecommunicat~ons

-4-



\J.tility has access :c the rco:top via easeme:l.t. or o:.r.er·.Nise.

W:~Star cor.tinues ~o star.d cy its ~utstanding petitions regard:ng

ot:1er Sec:.ions ':}f t:1e 1996 Act. WinStar. at p=-ese:1t. is also

d~~p~y conce~ned about th~ Com~ission's de~:sion to so ~arr~~:y

lnterpret Section 207 as to vir~u~lly render it ~eaningless in

:.erms cf ~he pra,.:ti·:al reali ties of : iXed w:"r~:ess deployment and

eng~neerin9'

B. l'eligent.

Teligent. a lead~ng communications provider usi~g fixed

wireless tec~nolcgy. ~s li=ensed by the Commissicn to tran3mit

signals in tne 24 GHz band. Teligent provides vcice. data and

v~deo teleco~munications services. lnclud1ng local te:ephone

serv u::e. f:ri1lari: y by deploying ~ixed Wlre less pcint· to-

wulti?oi~t broadbar.o networks in n~nerous locations throughout

t~e United States. Unlike copper- and :iber-based systems,

~eligent's fixed wireless sys~em does not have any physical wires

to install and ~a:ntain be~~een the customer's antenna and

~eligent's base st4tion antenna. Rather. the network equi9ment

neCeiili;:lry to tL~smit a signal from a customer antenna to

Teligent's base station antenna is placed on private property

most often on rooftops of buildings.
~

~

~

c . NBX'l'LDOt.

~EXTL!SK was foun~ed in 1594 to provide loca: facilities-

based telecommunications ~ervice$ to it~ t~rgeted custome= base

of small- and medi~m-s~zeQ-businesses. Today. NBXTL!NK is a

=apidly-growing tel~communicatio~s company focused on providing

hlgh-quality ~ocal, :ong distance, and enhanced

-5-
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telecomrt'',lnicatior.s s~t"vl.ces at c:>m;.etitiv~ ?~ices. ~EXTLINi<

cpe~ates 21 faclli:i~s-based cet~orks prcviding local ~nd lo~g.

dis~ance serVlces in J6 xetr~politan areas throughou~ the

COU:ltry. N~XTLrNK provide~ competitive access provider ("CAP~1

~erVlces ~:l ~3CY locatio~s as well. NExTLrNK also o:fers $mal:-

and medi\..:.m-sizeci Ous:nes.ies an iutegra:.ed ?cickage ct er.hanced

tE:~communicat~on~ serv~ces. :n short. NEXTLLNK focuses on

services that it believes are at the core of the local excha~ge

market -. 5t~nc1ilrd dial t.cne, mulL.. -trunk services and advanced

telecommunications serv~ces,

In addition to :~s fiber network, ~EXTLINK owns a 5C percent

share 0: a jo~~t ver.ture with Nextel Spectrum Acqui5ition Corp.

("Nextel") I called t-."EXTBAND Communicat;'ons, L.!".C. (IlNEXTBAN1)II).

NEX~BAND ob~ained ~~ LMDS licenses at the Commi8sion's auctio~ in

March 1998. ~~DS has been designated by the FCC for ~se in the

provision of fixed ~ireles. voice, data and video services. ~DS

techn~logy prQvi~es the capability for integrated, two-way

d~9ital distrib~cion of mul~~media services via large. high-

quality band'Nid~n similar to fiber o-ptlc cable, cue delivered

through rcoftop ancenna& wieho~t a wire. ~DS spec~rum can,

therefore, be used corprovide a b~oad range of telecommunications
~

products, including video programming. NEXTLINK announced on

~a~uary 14, 1~99 chac it has reached an agree~enc in principle to

acquire Nextel's SO percent~share in NEXTSAND tor approximately

$:"37.7 m:.llion. ~f tM'transaction takes place, the 42 NEX't'BAND

l~censes will be under NEXTLINK's sole control. Also on ~anuary

l~, 1999 NEXTL!NK announced its agreement to acquire WNP

-E-



::onmt:nications, Inc. (lIWNplt) for approxinately $695 million.

Upo~ FCC approval and con5u~~ation cf the ~e~ger, NEXTLINK ~ill

acqui~e vnJP's 40 LMDS licen~es. :f ooth :ransactions are

~ppro\/ed by t:-:.e f~C ar.d closed, NEXILI~K wiL °r.old 82 LMDS

llcenses that c~ver most of the major ~.s. c~:ies.

~EXT~l~K believes that :he acquisition of the LMCS licenses

wil~ provide ~EXTLINK new access and tran~por: capabilities ~~

complement its existir.g local and developing inter-city fiber

net~orks. ay reduc~~g NEX7~INK:s depe~dence on incumbent loca:

exc~ange carrier facilities, NEXTLINK will 9ain increased

effic~encies and control over its costs. ~dditiona~ly, ~XTLINK

~ill have the a~ility to offer i~novative services that are not

possible using ILEC networks. :onsumers accordingly will benefit

from NEXTLINK's abili~y to desigr. flexible and cost-effective

transmission solutions to suit ~t.~ir needs. Additionally,

~EXTL:NK will be ab:~ to expanQ its footprint, enter new markets

and reach new custoners where there is curren~ly little

competition for the ILECs. ~~XTLrNK is therefore di:ectly

effected by any decision bearing on the oppor~unities for

custo~ers to obtain access :0 wireless services.

D. UTS.

ALTS is ~he leading national industry asscc~ation whose

~ission is to promote facilities-based local :el.communicat~ons

competition. Loeated in Washington, D.C., the organization was
~

--,"-

created in 1967 and represents companies that build, own, and
.-'

~perate compet~tive local networks. 7hree of ALTS members are

WinSta~, Teligent, and NEXTLINK.

-7-



E. peIA.

PCIA is an interna~ional t~ade asso~la:ion that ~epresen:s

t~e i~te~est5 of th~ corrmerc:al a~c p~lvate ~obile radic Service

co:r.mu~icatio:'lS i.ndu~tries~::d the fixed ::>roadband wireless

ind~stry. PC!A's F=der~tion of Councils inc~~des: the Paging

and Messa3~ng Alliance, the pes Al:iance, the Site Owners and

Managers Assoc~at~o:'l, ~he ASso~lation of Wireless Co~mu~icatic:'ls

Engineers and Technic ~ans, the Private Systems Users Ai U.an::e,

the Mob11e Wi~eless Com~unications Alliance, and the Wireless

Broadband Allian::e. As the fCC-appointed frequency coord~nator

!or the Indu&tr~al!3usines~ ~oo~ fre~~encies below 512 ~z, the

800 ~~~ and 900 MHz Busine~s Pools, the 800 MHz General Category

frequenci~s for Business EligiDles and conventiona: SMR systems,

and the 929 MHz paging frequen~ies, PCIA represents and serves

the ~nterests of tens of thou.ands of FCC licensees. PCIA'9

Wireless Broadband ~11i~nce membership includes LMDS licensees,

opera~~rs, and equ~pment Manufacturers, each of whom have a

vested interest. in :.he ability of video service providers to

aceess mult:-tenar.t bUildings.

P. Section 1.106(2) (b) {ll Showicg.

the Commission released the further ~otice on which the.
Order in this proceeding is based in August 1~96, with comments

and reply comments due in Septe~~p.r and October 1996,

respectively. At that time, WinStar was a new participant in the
~

telecommunications ind~~~ry~ focused primarily on laur.ching a

business devoted to the provlsicn of voice and data

telecommunications over fixed point-to-point 36 GHz wireless

-a-
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:acilities, and in fa,:t had yet to launch fac~lities-::,ased

switched local serVlce~ in even its f~r3t ~arket. l~ 1937, the

:opmission enabled 36 CHz l~cen.ees to provi~e po~nt-to-

!Tultipoint services, and W:":1Star also!lcquired LMCS

~~~ho~iza:ions 1:1 19~8. In 1998, WinStar's bus~ness plans grew

~o enccmpa~s potenti~l video offe~ir.99, primari:, using ies LMDS

fa~i:lties. At tha~ ti~e. the issues in th:s proceeding

regarding viewer access to LMOS services via antennas in s~ared

and restricted areas of multi-tenar.t bu~ldings first became

directly relevant ~o Wir.Star's buainess plans. Sy then, the

com~ent period in :his proceeding was long over. WinStar

therefore has che "good reason" required by Sectio:l

1.106(2) ~b) (1) of the Commission'S rules for seeking

reconsideration of the Order w~thout having formerly participated

in ~his proceeding.

~ for 7eligent, the further notice requested by the

Commission was issued prior to the development of Tel1gent and

its businesa plan as ie is known today. Indeed, Alex Mandl, the

Ch~lrman and CEO of Teligene, did not join the company until

after the release of the further notice. For this "good reason, 11

~eliger.t's concerns regarding the Commission's Q[de~ shou:d be

hl!!ard.

Cue to NEXTLINK's recent LMDS acquisitions and evolving

business plan for wirel••• services, NEXTL:NK co~ld not have been

aware that the Commissioa~6 proceed~n9 would be relevant to i:s
/~

business at the time the Commission released the further notice.

-9-



Th~s, NEXTLINK's con=ern8 ~n this proceedir.g should be ccnsicerea

f~lly ~y the Commission.

~s an association wtose largest ~embers include W:~Star,

Teligent a~d NEXTL:NK, ALTS was not ~n the position to

partieipa~e In the ccmmer.~ period of :he Commission's Order. Due

to t~e serio~s issues the Order raises regarding ~hese members'

int.erests, ~1'S rlas a ";Jood reason" to :oin its members in th.:.s

Petitlon.

Similarly, ~CIA has a Ugocd reason" to seek reccnsideratior.

0: this Order. PCIA's members include LMDS licensees which did

not even have their l~ce~ses when the Further Notice was

released. In fact, the Comm~36ion recently iss~ed a sucstantial

number of new LMDS licenses :ast year. Thus, it was only at this

recent date that t~ese LMDS licensees began expending resources

toward the implementation of their service. While LMDS licensees

are still plann1ng their systems and services to be offered, it

is reasonable and ir. ~he public interest for the FCC to near

~heir concerns regarding tr.e provision of video services to

·pn~ntc:; iT'! mtll~i-tenant bllildinO'IS a8 it is likely that LMDS

licensees may choose to offer video programming service.. Thus,

in the interest of fairness and toward8 the promotion of real
~

co~petition in the ~ideo programming business, the Commission

should hear the concerns of LMDS licensees as described in this

Petition.
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tIl. CONGRESS ~EC FOR SBCTION 207 TO PROMOT~ COMPETITION AND
PROTBCT ALL AMBRlCAN CONSUMBRS FROM RZSTRXCTIONS THAT IMPAIR
THEIa ABILITY TO ~SS SECTION 207 OEVICES.

7he ComMissi~n s~ould cecons~der and revise i~s ciecis:on to

rec~gnize explici~ly that ~~ has -- and sncu~d exercise -. ~he

statutory aut~ority to prohibit restri~t~ons imposed by o~~lding

owners, :andlords, or condominium associa~ions on installation of

Section 207 dev~ces in ccmmo~ areas and restricted use areas.

Section 2~7 provides that the Ccmmissicn 3r.all:

promulgate regulations to prohibit restrictions
that impair a viewer's ability to receive video
programming services ehrough devices designated
for over-the-air reception of television broadcast
signals, multich.nne~ multipoint distribution
service, or d~rect broadc••t satellite services. 3

The statute require. the Co~mission to prcmulgate regulations

that prohibit restrictions on receipt of video programming from

over-the-air-reception devices~ Such prohibited restrictions

include ~he refusal of a bUi:ding~owner, landlord, or condo~ini~m

association to permit a viewer to receive video programming from

a device in ~ommon areas or restricted use areas.

While :he Commission has promulgated rules of relatively

limi~ed practical impact ~hat, for example, prohibit civ~c

associations from restricting landowners' use of Section 207

devices, and protect~renters from landlords' restrictions on
•

installation of Section 207 devices o~ property under renters'

exclusive US., the overwhelming majority of the public entit:ed

to the protection of SectiQn 207 ~as lefe absolutely unprotected

----------- /' ."'.

)
Sect~on 207 of the TelecQ~m~icationsAct of 19~6, Pub. L.
No. 104-104, 110 Stat. 114 (1996).
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by the Comnissior.'3 rules. These are the consumers that cannot

recelve cver-the-air signals using Sectior. 207 recept:on dev:ces

on pro~erty under their ex~l~sive use cue to l&ck of li~e-of

s:gtt ~r lack of a balcony ~r patio. or d~e to o~her physical

restri=t:ons. :: is critical to note t~at the FC~'s re:iance on

the inst41laticn ~f reception devices on a tensr.t's patio or

ba:cony appears predicated Virtually entirely on the ~ parte

presentaticns of Cel:~larvision in late 1996,' a failed company

now in bankruptoy. The real life deployment experience o~

WinStar and ~e:igene, among othe=s, collectively in more than 30

major markets o~er the past three years has proven ccnclusive~y

that, as a practical engineering matter, the realities associated

wi~h a li~e-of-sisht technology cannot be supported given the

necessities of widespread deployment -- by anything other than

rooftop ac~ess. ~nd.r the subject ruling, thes. consumers in

practice are now limieed to purchasing video programming

ilanct.ioned by their building owners, landlords, or condominium

associations.

In its Order, the Commission states that Sectior. 207

·a~plies on its face to all viewers," and that it ·should not

create ditferent clas~es of 'viewers' depending upon their status
~

as property owners."S However, the Order does not apply Section

207 to all viewers, and it creates classes of viewers by

disparately treating con.um~s that occupy mult1-~enant
.•..£.

4

5

~ Order, at 1 2, note 6.

Order, 4t 1 13.
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building.. Under the rules aaopted In the Order, t~ose v~ewer$

in ~ulei-:enant ~~~ldings :hat tave a balcony or pa:io ~ithin

their excl~sive ~se and can ac~ieve ~ine-of-sight to their

prov~de~ receive che protection of Sectio~ ~07i ~cwever, those

viewers ln ~ulti-tenant build:ngs ~to do not have a ~alcony or

pa:io or do nct have line-of-sight eo not r@ceive Section 2J7

. 6proteC':lon.

The Ccmmission's ri~ding that Section 207 by its very terms

applies to all viewers is correct. :t na:urally follows that

Section 207 protections via implementing regulation of necessity

must be extended to al: viewers -- including the millions in

mulci-cenant bu~ldings :hat do not have the ability to use a

Section 207 device from within their private space. This is

consisten~ with and effectively mandated by the procompetitive

purposes of the 1996 Act. Congress specitically intended that

the 1996 Act would prOVide for:

a pro-co~petitive, de-regulatory nati=nal policy
framewo~k designed to accelerace rapLdly privac@
sector deployment ot advanced telecommunications
and information technologies and services to all
Americans by open~n~ all telec9mmunicat:ons
markets to competlt1on . . . .

6 rn paragraph 2 of the Order, the Commission relies upon the
fact that LMOS devices will be capable of receiving signals
inside buildings. Indeed, it cicee to a representacion made
by a party chat it alr'.dy had such a deviee. Pursuant to
ehe knowledge of the parties to this ~.tition, such a deviee
does not exist, and it is very uncertain whether such a
device is technically f.a.ible. Order, at 1 ~, note 6.

s. Rep. No. 230, l04th Cong., 2d Se66 1 (19~6).
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:f the Com~ission ex~ends Sec~io~ 207'5 protection to include all

viewers in multi-~enant buildi~gs. not jus~ the l~mited nUmber

t~at have balco~~es and unimpeded l:~e-of-sight capabi:ities, the

Commissio~ will be promoting consumer welfare and competition and

effec~ua~ing the mandate of the 1996 Act. ~~d, :hose viewers

wlll the~ nave real choice anong video prcgr~mning providers. not

one gran~ed in ~ame but absent in practice.

IV. 9ltOBIBITING t..\NDLOJU) USTRIC'f'IONS OM SaCTION 207 DBVICBS IN
COlOlOtf AKBAS AND RISTRIC'f'BI) US. AltUS XS CONS.STBNT WITH THI
COHSTI'IVl'IOH.

In its Order, ~he Co~mission found that its statutory

authority to prohibit restriction. by landlords on installation

of Seotion ~07 devices in common areas or restricted use areas

was lirr.ited by the Fifth Amendment 'ltakings- clau.e. 9 The Order

diatinguished common areas ana: restricted use areas from are••

under the exclusive possession of, the viewer based upon its

analysis of eases concerning Fifth Amendment "takings. n However,

a re¥iew of the pertinent oases demonstrates that permitting all

v~ewers in multi-tenant buildings to reoeive Seetion 207

protection, including those that need acces. eo common areas or

restricted use areas, is not a Fifth Amendment taking.

Section 207 req~res the Commission to promulgate
*~

regulations that prohibit re.trictions on viewers' reoeption of

video programming ~ certain devices. It is ~ithin ehe

Commission'. authority, ar.~ it i. the Commission'S obligation, to

implement Section 207 ....fUllY, including permitting ill viewers in

Order, at ,. 17-29.
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multi-tenan~ bUildir.g~ ac~ess to a Section 207 device in =onmcn

areas and rest~icted use areas. Contrary to the Commissior.'s

r~d~cally narro~ :nterpre:ation, req~iring access ~o these a~eas

does not amount to a compelled phys:cal ir.vasion like ~r.e one at

issue in LQretto v. Ielep~omp:er ~anhattar. CAtv Cor~9 Rather,

~: entails ~he regulation of rights and duti~s :hat al=eady exist

between buil~ing owners and t~eir ten3nts. 10

Regulatory ~odificatio~ of t~e relative rights b.t~een

bUildir.g owners, landlords, and condominium asso~iations on the

one hand, and tenants on t~e other, is not a ~ ~ taking. 11

The Commission recognized :.his in its Order - - "where the private

property owner voluntarily agre.s to the possession of its

property ~y another, the government can regulate the terms and

conditions of that possession ~ithout ef~ecting • ~ ~

taking. H12 The contractual relationship for viewers to occupy a
"

multi-tenant building already i. i~ place. By prohibiting

buil~ing owners, landlords, and concominium a~sociations from

restri~ting tenants' access to video programming providers that

9

10

12

~S8 U.S. 419 (1982) (holding that a permanent pnysical
occupation is a ~ ~ taking and remanding for a
determination of~j~.e compensation).

The Commission is not restricted by the court's findings in
aell Atlantic because it is not a ~ ~ taking for the
Commission to regulate the terms and conditions of a
contractual arrangement.

~ Loretto, 458 U.S. ,t 441 ("We do not ... question
. the authority uph.oiding a State's broad power to impose
appropriate restrictions upon an owner's ~ of nis
property.") .

Order, at 1 18.

-15-



use Sect~on 207 devices. the Commiss:on will ~nly be adjustir.g

that contr~ct~al relat:onship.

:ndeed, Section 2C7 access to common areas and r@stricted

use areas is fUlly analogous to the regulation at issue in Yee v.

:ity 0: Es~ondido.l3 In~. the Supreme Court considered a re~t

control ordinance that restricted the t~rmination of mcbile nome

park te~ancies. The Court found that t~e ordinance did not

constitute a compe~led phys~cal occupation of land. The Court

noted th~t :t.e sta~~te "merely regulate(d] petitioners' ~ of

their land by r~9Ulating ~he relationship between landlord and

tenant.- lt The Court went on to explain that:

(wJhen a landowner decides to rent h:s land
to tenants, ~he government may . . . require
the landowner to accept tenants he does not
like with~ut tfto~atically having to pay
compensat1on. .

By prohibit:ng b~i:ding owners, landlords, and condominium.
associat~ons from denying tenants access to video programming

companies, the Commission would similarly be adjusting e~isting

contractual obligations to comply with Section 207 and the pub:ic

interest. Li~e the rent control ordinance in ~, Section 207

a.ccess would only alter the relative rights existing 1.mder a

contract and would not constitute a ~ ~ taking. Indeed, the

righcs under a contract would be altered by the Commission~

503 O.S. 519 (1992).

15

~ at 528 (emphasis in original) .

~ at 529 (ci~ing Heart of Atlanta.~otel. Inc. v. Uni;ed
States, 37~ U.S. 241, 261 (1364)).
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to the ex=ent thst it gives viewers their rights pursuant ~o

Section 20; t~ receive video programmir.g thro~gh certain

devices.:
s

Thus, a Commiss~~n-imposed Sectlon 207 access

req~irement merely regulates a voluntarily executed contract and

This co~clusion is a:~o supported by the hold:ng i~ Federal

Co~munications Comm'r. v. Florida ?cwer Corp .. l7 In that case,

the Supreme Court limi=ed Loretto to those situations where the

element ot "required acquiescence" is present. In other words,

where the Commission is not requiring an initial physical

occupat.on, ~~t merely regula~ing a c~ndition of occupation, it

is not a Fifth Amendment ·'taking."1.8 Imposition of Section 20;

protections would merely be a condition :0 an already existing

occupation.

16

18

A regulatior. ~hat is not a ~ lA taking but rather a
"public program adjusting the benefits and burdens of
economic life to promote the common good n is analyzed by
calancing the ~ublic and private interests involved. fAnD
Central T=&n'Q. Co. v. New York City, 438 U.S. 104, 124
(1978); see~ Agin, v. Tiburon, ~47 U.S. 255, 260·61
(1980). Under tnts analysis, the public interest -- as
d.fin.d by tn. prQ-competitive goals of the 1996 Act,
including Section 207 -- as well as the comp.titive benefits
tor viewer., outweign perceived burdens on building owners.
landlords, and Obndominium associations to justify the
provision of access.

federal Communications Comm'n v. Florida pow~r cor;. , 480
C.S. 245 (1987).

Indeed, many. if not ail, multi-tenant buildings already
have Section 207 devices on their oommon or restricted use
areas. certainly,~& Commission requirement that building
owners provide nondiscriminatory aceess to all Section 207
providers when on. provider already is present would not be
a Z.t U taking.
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ThiS ~s further supported by the f&~t ~hat contractual

arrangements between bui:ding owners, land:ords, condominium

associations and their tenants are already gcverned by laws that

establish certair. righ:s, eit~er explicitly or implic~:ly.19 For

example, absent an express provision to ~he contrary, tenants

have the implicit righ~ to enter and use certain building common

areas, for exanple as a way of necessity between the "landlocked"

unit and the street outside. 20 Public policy goals led to the

esta~lishmen~ of implicit rights for tenants -- such as ingress

and egress. ~o:eover, tenants also are entitled to an implied

r~gr.t of ~ecessity for the use of :onduits and pipes through a

enlargement. 21 Thus, a tenanels aceeas to the video programming

of his or her choice is a natural recognition of the realities of

modern occupancy, and a tenant~s ability ~o choose providers

'.
19

20

21

1lO799~OJ

~, ~, 49 Am. Jur. 2d Landlord cU1d Tenant § 625
(1995) (liThe implied covenant of quiee enjoyment in every
:ease ex~ends to those easements and appurtenances whose use
~s necessary and ess.ntial to the enjoyment of the
premises."). In Lorettt;, the supreme Court. declined to
opine as to the respective rights of the landlord and tenant
under state law, prior to the passage of the law at issue,
to use the space occupied by the eable installation. 458
U.S. at 439 n.la.

l".
~

49 Am. Jur. 2dLandlord t1l1d Tenant § 628 (1995) ("Where
property ie lea8ed to different tenants and the landlord
retains control of passageways, hallways, stairs, etc., for
the common use of the different tenants, each tenant has the
right to make reasonable use of the portion of the premises
retained for the commin use of the tenants."); ~ ~ at
§ 651 ("The landlQr<:t'". interference with ~he tenant I. right
of access and ex!e . . . may constitute a constructive
eviction, especially in ease of the lease of rooms or
aparement.s in a bUilding."}.

~ at 5 632.
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should not be bas~d on whecher he or she has a ba:ccny that nsS a

:ir.e·of-~ight to t~e ',ideo pr~gramming provider of choice.

Final:!, Section 207 is far more :ike the Virginia scat~te

u~held in M~lti-Channel TV Cable Comcany v. Charlottesvi:le

Quality Cable CorlL. 65 :.3d 1113 :4th Cir. 19~5) ("Multi·

Cr.annel") I than the statute at issue in LQretto v. IeleP;qmpo:er

~an~attan CATV Co[p., 456 U.S. 413 (1982). The s,:atute at issue

in ~lti·Ch,nneA forbade -- as doee Section 207 -- restrictions

imposed by la~dlords on tenants' access to competit~ve providers

of video services. The Fourth Circuit found (1) tha: the

statutory prohibition on such restrictions prohibited a use of

the property and d~d not amount to a physical invasion, (2) that

the statutory proh~bition did not deny landlords the economically

viable use of their land, (3) ~h&t the statutory prohibition did

not deprive landlords of the rental income and appreciation on

which their investment-backed expectations were presumably based,

and (4) chat a legitimate governmental interest was promoted by

the $tatute. Each of ch.se findings can ana should be made with

~espect to Seccion 207's prohibition on restrictions of Section

207 devices in common and restricted areas.

-19-



V. IT IS IN THI POBLIC INTEREST TO EXTEND SECTION 207
PROTSCTIOH TO ALL VIEWBRS IN KOLTI-TENANT BUILDINGS.

Action by the Commission fu:ly ~nd effect:vely inplemer.ting

Sect:on 2~7 consistent with Congress' intent ~ould not Qr.ly

fulfill t~e minimally permiss:ble sta~utory mand.te but also

would promote the public interest. As demonstrated ir. Section II

above. the full implementation of Section 207 is aligned with and

advance$ Congress' goal to promote competition in all

telecommunica~ionsmarket6. In partic~lar, the full

implementa:ion of Section 207 will promote competition in the

videc programming business. Indeed, the Commission's recently

rele~sed Fifth Annyal Report on the status of competition in the

MVPD market four.d that "downstream local markets for the deliverl

of video programming remain highly concentrated. ,,22 It is

axiomatic that complete implementation of Section 207 to protect

all viewers in multi-tenant bUildings will give those viewers

more vldeo programming choice.. As tenants in multi-cenant

buildings have more choices for the provision of video

programming services, this will tend to exert downward pressure

on prices, thereby promoting competition and reducing
. 23concentratJ.o:1.

~

~

-----------~

22

23

'Xl7995002

_..r~

Indeed, by dramat~caily limiting implementacion of Section
2J7, video programming providers that offer their servioes
tnrough Section 207 devices may not ~each eeonomies of scale
as quickly as they would if they hiQ aeeess to all viewers.
This has the effect of hampering these providers from
reaching their economic threshold that would al:ow their

-20-



specif:cally, by allowir.g v~ewers in nulti-tenant b~~ldings

to choese fro~ a~ong all video service providers, the C~m~issl~~

wll: be encouraging a c~mpetit~ve marke~place. Curren:ly,

buildi~g ~wners. land:ords, and cor.do~inium associa~ions c~oose

t~e video p~~g~amming provi~er for their tenants. S~ch cholces

are typically based on ~hich ;rovider is willing to pay the nest

:or such access, not which p:ov~der has the best serVlce at the

least cost. Building owners, landlords, and condominium

associations should not be rewarded for allowing one video

programming proVider :0 have access to the bu~lding a: the

exclusion of all others. which is the direct marketp:ace effect

of the Commission's Order. Th~. skews mar~.tplace conditions and

overwhelmingly favors incumbent competitors who have the

financial means to meet such demands. Thus, the Commissicn

should promu:gate regUlations that in reality will allow all

viewers in multi-tenant building. co make their video programmi~g

choices based on quality and cost; this will encourage a

competitive marketplace.

!n Eastman Kodak Co. v. :mage Tecbnical Services, Inc., the

Supreme Court recognized that consumers can get locked in and

exploited because of~their inability to a~sess the lcng-ter~

~ ~4

costs of a contractual arrangement. Similarly, tenants do not

realize that the landlord will preclude :heir choice of video

unit costs to fall, thereby preventing them from competing
more effectively with inc~mbent providers.

504 U.S. ~Sl, 476-478 (l992l.

-21-



service vendo~s when they sign leases. It i$ sound public ~o~icy

to preven~ or ameliora~e the exp:oi~a~ion of those cenants thac

~~e :ocked-~n, and ~or.ccmit~ntly :0 give com~er.ing venders

affected cy the lock-~~ appropriate o~portuni~~es to compete.

VI. SECTION 207 MUST BE VIEWED IN LIGHT or THE 1996 ACT'S
PURPOSE TO ENHANCB COMPBTITION AND CONSUNZa CHOICB.

As discussed in Section rI above, Congress intended that the

1396 Act would promote competition for C-:JnS'lmers in all

telecommun~cationsmarkets. The Commission ~as recognized this

n~merous times and has stated its intent to ado~t policies that

h ' 2Spronate cons~mer c o~ce. Indeed. in the context of the video

programming business, the Commission has stated that ~he 1996 Act

ccntains previsions "that focus on removing barriers ~o

ccmpeti~ive entry and on establishing market condition. that

promcte competitive firm rival~y.,,26 Moreover, the Commission

concluded in the first Report and~Order in this proceeding that

the pUblic interest is served by promotir.g competition among

2S

26

See. e.g., In re ;mplementat~on of Section 304, Report and
Order, l3 FCC Rca 14775, 14776 \l9981 (" [cJompetition ...
is central toward encouraging innovation in equipment and
services, and toward bringing more choice to a broader range
of cor.sumer. at~ete.r prices. nl; In re Sub.criPer Carrier
Selection change., Second Report and Oraer and Further
Notic. of Propos.d Rulemaking. 1998 FCC LEXIS 6545, at 1 lOS
(1998) ("In fulfilling the Congressional mandate to promote
compeeition in all telecommunications markets, the
Commission h.lp. to ensure that the American public derives
the full benefic of such eompetition by giving them ehe
opportunity to choo.~new and better product. and services
at affordable rates and by giving effeet to such choices.").

In re Annual A.sessmenc of the StatuI of Competition in the
Markee for the pelivery o~ Video Programming, Third Annual
Report, 12 FCC Red 4358, S (1997).

-22-
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video progra~ming serVl~~ provi=ers, enhanclng consumer chc~~e.

c~ns~~~r ChOlC~. Th~5 p=esum~s, r-cwever, coat such c~cice :s

made availa~le to ~~nsumers In order ~~ e~s~~e consu~er choice,

Co~gr~ss enacted s~ecific ~rovisi~ns to ~romc~e competit:ve

services. The sta:utoql mandate that common carriers provice

co~munications services to a:l who seek such servic~ at j~st a~d

reasonable races,~S the requirement that such service be provided

w~t~out ~~reasonaCle discriminat~on,29 the requirement that such

carriers ir.terconnecc with their competitors,30 and the

requirement that utilities prOVide access to certain areas o~ned

~r ~on:rolled by them31 are just a few examples of Congress'

effort and in::.ent to enS:.lre consumers would have competitive

ohoices. The ~ommis5ion's impie~entation of Section 207 must
'.

car~y o~t rather than frustra~e the sta~ute's clear, ubiquitous

ef!o~t ~o enha~ce consumer c~oice. Xmplementation of Section 207

to pronicit Q:l restrictions on inst51:a~ion of Section 207

dev:ces in ~cmmcn and res~ricted areas (other than those

------------ ;.
2' ~ In r. Lpcal Zoning Regulation Of Satellite Earth

Stations, Report and Order, Memorandum Opinion and Order,
and Further Notice of Proposed Rulemaking, 11 FCC Red 19276,
19315 (1996).

~

28 47 U.S.C. § 201(a) .
..1"

29 47 U.S.C. § 202.

30 47 U.S.C. § 251(a) (1)

31 47 U.S.C. § 224 (f) .
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r.~cessa~y to prcmo~e ~ubli~ safe~y: i~ ~~senti~l :0 ddv~nce

Congress' goal ~c enhaLce co~sum~~ c~oi=e in n~~ercus busine~se~.

VII. CONCLUSION.

For th~ torego_~~ re~sons, ~he partles to this ?etitlon

:espectfully request t~a~ the Comrn:sslo~ reconsider i~s Order in

Docket No. 96-83 and adopt amended ~ules that prohlb:t a~l

=estrictions on installa~ion of Section 207 devices :n multi-

t~nant buildings thQt are hC~ necessary for public safety.

Respectfully submltted,

hWi¥('.moffpt:.
Chief of Staff and Senior
Vice Presicient, Governmer.t
Relations
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