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SUMMARY OF ARGUMENT

Parties !n tl"is proceeding have argued (i) that roolt~s and ~elated ~ser cond'Jit are

rotr:gh~s of way' which COMpetitive local excrange carriers Sloch as WinStar are entitled

to access unCler Section 224, and (ii) :,at inCl..mcent LEes and utliltla5 are not obligated

londer the Telecommuntcatio"s Act of ~ 996 to provIde access to rights of way to carne's

who f'appen to employ wireless transmission facilities.

Bot" pOSitions are wrong, ar'ld are contrary to ttle letter and spint of the

Teleeemmunications Act. If adopted, these positIons would egregiously discrimInate

agai"st earners seeking to provide com~etitive local exchange Service through innovatNe

wIreless teChnologies in violatIon of ttle Act and the Commission's interconnection rules.

These arguments demonstrate more ab~ than 'MnStar ....r could. the degree to which

incumbent ~ECs and utiUties will ,.. to avoid their Obligation under the

TelecommUnications Act to ~.j(e nghts of way available to new wireless local exchange

carners sucJ'l as WinStat. To rectifY such obstruc:tions, the Commission shOUld ClearlY

:nstruct partin that wtrei... ca",.,. sucn • WlnSt.r are entitled to aeeess rooftocs and

related riser condUit in order to piKe a1tad'lnenta neceAarY to further their local exchange
I

;

distritlution networks

, iii·
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WINSTAR COMMUNICATIONS, ,He.
OPPOSITION TO PETITIONS FOR RECONSICERATlON

WinStar C~munleatlons, Inc. rWinStar1. a provider of competitive dedicated and

sWltcne<J locai exchange service., by it. undersign.d counsel and pursuant to

Section 1429(1) of the CommiSSIOn's Rut... 47 CFR § 1.42;(1), hereOy files thi. Q9PQSltJon

to certain petlttons seeking reconsideration of .~ectI of the Commiuion's First Report

and Order In 'Me above-eaptioned dOCKets. FCC 96-325. r.lened August 8, 1996 (the

'Order") l!

- WnStar plXNicMslocal t8leCOmmunicltlons services on a point.tO-t'olnt basis
using Wlf...... digitlll:1niJIimeter wave capacJty in the 38 gigah.u ("GHzj bind. a
configurMtcn ~r.rt'Id to by WtnStar _ 'Mrelesl Fit:.- becau.. of its ability to duplicate
t~. technicaf charKteristici of "bet optic C8bte with wnieII 38 GHz microwave
tra"smisaions. 'vVinStar'1 typical inataUation of 38 GHz equipment ha. a highly diacrete
profile. A WinStar -inltaflaticn- normaty is no men than 8C'PIOximateIV four feet irll'1eigl'1l
to which severald~, Mch cfwhicn • approximately ~eliU of a medium pizz., can
be attached. No...a~ lOurce is n••ded. This inst;a11atiorl II c:cnlidee:ably more
compact and Ie•• intru*iVe than ttl. typical miCrOWave taaliti. Imployed by Incumbent
LEe, and other ublitiM .. ~art of their ".twork architectur...
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I. Introduction and Summary

On September 30 1996. WinStar 'jied In these prOCeedings a petition seekll"lg

clarlficaton or reccnSlderation of a smge aspect of the COMmiSSion's Order ("WinStar

ReCO('\Slderatlon Pelltlon") Specifically. IflinS!ar requested that the Com""lss;on make

clear WlnStar'S ngnt. ~here It operates a5 a facilities-based local excl'lange carner. to

locate Its 38 GHz mlcrowa". eCluipment or. the roof of incumb«1t LEe and utility premises

and to utll,ze related riser conduit owred or controlled by ttl. Incumbent LEe or utility In

oree' to provide competltlve iocal exchange service. This is necessary because. unlike

fiber-optiC carriers who string floer In underground conduits and ducts or on pole

attact'tments. a earner sych as WinStar. whic:M employs innovative ~ireless technology.

necessarilY needs to place microw8ve transmission 'aedit.s on roofs and utilize related

rignts of way. owned or contro'led by the I.EC or util«y. both for purposes of collocation iad

for es~abhshment of its dlstnbution network. According IV, access to roofs and related r:ser

!s necessary to accomplish interconnection. to fiJrth.- ita distribution network and. In some

Il"'!stances. to reach end us.r customers.

In snort, for a wnlenlocal excn8nge carrier such as V'linStar. reofs and relatlC

nser eondLnt are, by deftl'ltiott. u:at crttieaI right of way. Tradition. rights of w.y ,ejiec upon
~

oy fib.rebased eame... llUCh .1 underground conduits) are meanr.gt.s to 'MnStar

because the very ~.ntag.of the advanced wlrele.s technologv emploved by \MnStar

IS that it avoids such constrainta. r"is IS exCMdift9ly important .. earners seek to seGur.
-"

.-'!
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:T'ore acovanced methods of meeting custOl'r.!r ."'eed ~ It '5 "ot eno\,;gh to say SI~PIY :as

parties dlSC.Jssed below jO) that tt1e flgnts of way tradlticnaHy employed In t~e pre-

T~!ecorrmun;catlonsAct era are s~lficler:t In the pO$:·Act era

in Its Reeonsderatlon Petition, WinSt. agreed with tre Commission tnat 'there are

too many vanacles t:) perm:f an~thlng other than a case-by-case approach to resolving

rights of way dIsputes See Order at para. 11.3. Howe'ler, It has been 'NinStar's

elCpttr1ence mat. WIthout tn. benerlt of aaoitional clarif\c:ation C'; the CommiSSIon indicating

that access to roofs and nset IS mandated abeent ~hrelhotd capacity, safety, reliaoihty. or

engineering concerr.S,l: thereN,1I oe "0 baSis for Gase-sC)eeifie adjuetic;ations.

in res~onse to tt!is straightforward request. MV....' parties have argued: (i) that roof

and rlser condUIt are not 'rtghts of way" (regard~.. of the u.. to which they are put by the

controlling utility); and {il) that ancumbent LEes and IJtili1ies are n01 obligated unde' the

Telecommunications Act I)t 1S96 (the "TelecommunlcaDoM At;(" or ·Ad1 to provide access

to rights of way to came" ~ho happen to employ wi....... transmission facaities. Not only

;,; c'Jen Ir.eumo.nt toeal exchange carri.... are looking to wweless local
eXd'lange earriers such II WlnStar to aulSt in meeting eustOtMr demand. For example.
PactflC Bell hal recently purchased conSiderable W1releSS loearloop trlnsmillion C8l)acity
from WinS_ in order to IJ'Mt the~ for ,tl local exchanp MMC8. S..Gautam Naik.
PacTel to auy WIre,..LinkS From WfnStar, Wei Sttwt JoumeJ. Oct 28. 1eM. at 84
{'"WIreless links wtll ~"P (PacTell reach cUltom.,. in are. of c.&ifomia wh.... it was
prevloullVb~ from offering lOCal pl\One seMee.... {paciftc setQ is a. counting on the
extra eapacirV to m..' IWgi"9 demand for '"temet connectiOns tn. itsCl.lrrent traditIOnal
~hone network can't mHt1.

~

--
]i TI'le CommiUaoW~1 conclUded that the question of accesa should be

decided baed upon th..t'f8e:te.... at :e.with rwoard to utili". SH 0tr1er. p.,.. 1188.

- 3 .. ,
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are both POSitions :ont~ary to tl'le Congress' f:..;ndarr.entallt"tent,on to "provlde for a ;Jro.

cOlTpemiv9. de·regu'atcry 1at,onai ~clicy of framewori( designed to a:celerate rap'~'Y

pnvate sec!:Jr jep:oy....e"lt of acI..-aneed tele~ommU"catlons a"'d irformatlon tech"'ologles

af'\d "Nlces to all Americans . .~ but, If adopted. th~ would unreascnably dlscnmlnale

In ~avor of earners that employ fiber.optic transmlasicn facilities in clear contravention of

F'cr the reasor.s discussed below Ihe CommIssion must relect these arguments and

clearly enu~ciate to ncumbent LEes and ~tihties that they are :)bl~.d tc provide non·

discrirT"inatory access to ill nghts of way (inck.lding. where appropriate, rOQfs and ris.r

condUIt trat they own or control) to earners such aI \NinStar that employ wirelesa

trarsmlSSlon flGllmes The pleadings filed recently in this prO(;4N(1ing demorstrate more

ably than 'lJinStar ever could that. absent such c~ar instruction from the Commission.

part," will seek to avoid th.r obligation under the Act to make rights of way avallablli to

new WIreless ioeal eJ(change eorr.petitcr, suc:n aa WinStar.

!: H. R Rep No. ~04-4'8 It 113 (19M).

~ Indeed. m.,y of tne commenting parties have built and employed their own
fiber loop•. Addltionally, LECa anCl utilin. rouur*y utilize metr rooftops and nar conduit
faCilities to operIte IOC)rYltica*""obile Ind ftxed wi..... netWOItCI. Often. !hoM wireless
netwcn.s interconnect WttJrftber optic hlcilibes.

.4.
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n. Th. Commi••ion Should Provide CI••r Guidance That Wirel... Local
Exchange Carrie,.. A,.. EntitJea to Ace... Roofs and Ret.ted Ri.er Conclult
Owned or Controlled by Utilitie•• Including Incumbent l.iC,

In its Sectemcer 30, 1996 PetitIO" 'or ReconsideratiOt"l or C:arification C'Duql.iesnc

Petition), Duquesne Lignt Compitny correctly notes that telecomrr.unicat:ons carners are

seel<lng to employ 'Increasingly sophistICated ancllnnovatlve attacnments." examples of

wt'Hcn are "fiber optiC cable wrapped around eXisting coaxial strand. jn..Jine amplifiers and

other equIpment Installed m,d·span betw..n distJibution poles. wireless antenNe.

microwave dishes. a"d so forth." DUQuesne Petition at 17. Ouqu.", does not oppose

these attachments and. at I,alt Inlofar as pole attachments {upon which WinS~rdoes not

relY) are c:;)I'1eemed. Duquesne appears confident that technlcat and re"ab~ity issues can

oe resotved. §t Vel. lesa than a month later, Duqu..ne filed. pleading in which it Incredibly

concludes lust the oPPelSlte - that the ~otllntial ~Iac:ementof an -tnnovatJ-.eo microwave

~ T0 ~e extent s,-ch attachments con8btute a ·problem.· Duquesne concluded
that:

(tJhiS problem can be Ittevtated by the CommiSSIOn darifying that~e number
of p~le attac:hmentl a gIVe" entitv makes is not necessarily determined by
the num" of aitactvnen.. made to the ;)C1e. but by det8rmining the
equiValent OU",,, (in term' of a single wi.. attaetvnent) supported by the
pole. AJtematNefy. ~e CommCuion coutd de'- this isla» to ttle for1hcoming
Notk:e of PropoMd Rutemaklng on pole au.cnment rat.., by IndeXing the
pr..umpwe apace taken on the pole (currently dMmed to be one foot) by
a factor caleuta1ed with rftpeet to Mignt and wind ta.ds.

. ,,--~.

Duquesne Petition It 1Y/'
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safety r:apac·w arc.: rellabl'tr')' fac:ors, vtc.ate t~e Tele:om."ynlcatlons Act ::

lne ter:'T15 'cole, cuet, eond.Jlt or r:ght of wa, • i, Section 22411)( 1) 00 ~Ot. 'n any lnsrance.

In any case lhe 'rooftop' of a Jtlirty building IS "~ost definItely" not a rigr,t of way to w'leh

wlre:e,s carre."s $u;h as VllnStar ~he er,tltled to access, lei at 5.

G",ques,e :$ wrong e;,," coth counts. First, V'JinStar IS unaware of any ,egal support

for the pro~OSltien that roo~ are not rIghts of way (beyond the aida quoted below ~Icn

IS :he suojeet of IJI:nStar's ReconSideration PetItion), and Ouquesn.'S Petition fails to

provide ~f'y support other than t~ Quote tNllecjal conclusion of ."ocher utility's comments

In troiS proceecing. As W,nStar noted in Its Reconsideration P8Uion, acee.. to roofs and

related msa' IS. bt de5oiSloo aCCfta to 1ba cntical right of way for local exchange earners

suer. as VVi,.,Star that employ 3a GHz or other wireleN tee:nnojogv to prOVide local

, O~position ~o wtr.Star Comtrunicaoons. Inc. Petition ~or Clarification or
qeconsideratlon. Queuesne Light Company, CC Oocket ge.ie (October 23, 1996)
("OuQuesne OOQOSltiott,.-To pnPMra.. Gertrud. Stei'!, und. the TelecommunicatiOns
Act. a right of way •• pfght of way il • right of w-v (regareUt.. of whetner it is currently
being :.Iud), and t••communications earners •••nrlled to utilize rights 01 way far the
OUtDCS. ofdevelop~a comoetitNe locat e.cnang8 networi(. Roots and utitity ~Ies are
oo~ rights of way. andOuq~ fails to eJCI:lain why problemt aaoeiated Witrt wireleSS
attachments on utility pote. (r8Ia~eIy inaublaantiat~r••) can be •.......iatM... but that
problems associated with -"ireIe.P attachments on rootI (re,-tiVety sutlltantiaa structures)
cannot. ./'/ -

·6·
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Whether utJIlty roofs are rights ofwa~ wltr.!n the meaning oftne TelecommunICatIons

Aet is Simple to demonstrate. SotM Incumoent LEes and IJti:itl8S maintain ~lCt8nSI'ie

microwave and wlrehne network' -...,hlcn are now being l.osed lor telecomfTIul"llcatlons

PiJrpOWS" They are free to site tnese mlcrowa"e facilities u~on their roofs, in thIS

I"'stal"'ce, [Me roof IS clearlY a right of way and a 01" ot the Incumbent i.EC's or u;llir{s

'dlstrlbution net'Morl{" Howe..,er. even where the LEe or utJlity does nelt utilize the root

Ipemaps because It employs fiber), the rocf IS no .e". nght of way. This is analogous to

a situation where a LEe or utlllt'1 cwns or controlS conduit. but, fer practical reasons. is not

utilizing ~Mat conduit at tne rr.oment. This doe& not make the c:onduit any less a right of

way Thus. roofs owned or control~edby • LEe or utllit'/ mayor may net be used at a given

moment: newever. wM.tner or not a LEe or utill~ currently uses tne roof as part of lt$

distributIon Me~ork ,s immaterial becauM it is a potential part of ita dlatribl.Jtion nerworic.

Moreover. even ttl. most .stablianeo incumbent lEe, are rethlnkrl8 and revising tt1elr

methods of provisionIng local eXchange ser":C8. aa Paee.d'. purchase 01 WinStar's

wireless lool)s attests. ,... result of the TelecOmmunications Act carriers are In a constant

state ot eVOlutIon and are retl'ltnklng lheir own utiliZation of technology. Adoption of

Duquesne's "resumption - that roofs and related conduit a.. not rights of way - would
-..;

1£ As t!"te Commisaicn rKogntzed in Its Otr::»r. -tw)e nete if' particu'. trlat a
utility that uetf is enpged iny~ prog,.."ming ex tMcOmmunlCauona services haa the
ability and incentiVe to UM.contr'Ol over distribution facilities to ita own competitive
advantage ., Order at t~.- -

..
• I •
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un'easol'lably restrlet s"n,lar evoluten by competlb"e local exchange carriers such as

Wir1Star In 'J,olatlon of t"e TelecommunicatIons Act ~

F t.. rther, Sectio~ 224 very clearly does 1"I0t Il'ake prior use of iii ngnt of wa'f (eIther

by the utility or by a third party) a condition on wr.ett1er or not a new entrant such as

VlJi,..Star may utiliZe the nght of wav,~ That would vOId the If1tent of Section 224 - to open

uO rigMts of way ~o crelitlVa new uses and de"elopment. Mcrec~e,. it would be contrary to

the Commluion's conclusion that Section 224 obligate, a utiUty to exercise Its eminent

domain authorItY to expand an eXisting right of way o'l.r pnvate prope~ in order to

accommodate a request for access. S.. Orr:J., at para. 1181. 01 course. as WinStar

~oted above. It recognizes that lhere mav be discrete in.~nces where, for safety,

rellat:>ility, or other reasons. it would be Inappt'~riateto site an attacment on a utilitv or

other root "owewr, that would be the excepbon. not the rule, and the party opposing use

~ It is re'evant to note tn. Section 10C of tn. Tetec:ommunlCationl Ad and t~e

FCC (thro~g" ·FCC \Mre'" Facilities Siting P04icies: Fact Sheet '23.R released
September 17, 1996) dearty t8COOnlz" the importance of ." prOptftV (including. al a
subset. rooftops) in the provision of wi,.,... setVice8: "Section 104 of the 19ge mandates
t"at tne federal gCMImment make available property. rignts-of-MY. and ,-.menta und..
its control for tne placement of new soectrum-basea tellCCnvnunieationl servICM."

~ Duquesne'l Petttion illustrates a pt.-Ymption that w're'... c:arriers are not
entitled to access a rigt"" of WIN IJnIe.. and un~ they pro~ that the accaa they ...kls
the same 01 smlar to tNt previoulty SOUSIht by ftber-bued c=IIrners. As WinStar noted In
Its Reeonsid....tton Petition (at I. n 5). whether any speciftc utility or incumbent I.EC h••
chosen to utilize microwave transrrullion media ill irrelevant to ttle quetbon of wneCher
Wl"Star is entitled. und. the r.communication. Ad. to acceu rcofs ana nMr conduit.
Accordingly. the Commillion S!IOuld etettfy that WnStat'1 rtght to accen sudt rights of
way IS not. in Iny .."... ~nt upon whether f'ttler~t1C DaNG carrielS h.".
previously sought to utiIi&'tf the same or similar rights of way.

-I-



Of the mint of way m~st oear the curden of demof"stra!lng Nny use of tt'le rlgnt of way I~

i"ap;.')ropr1ate. S~e Order at para. 1150.

Secord. Duquesne is wrong tt'l3t the CommiSSion l"'as concluded ~hat

teleeommwntcatlons carriers are not entitled to aceess to utility rcots. As 'NinStar

rec~nlzeo In its ReconsideratIOn ?etltJon (at 5). the Commission conCluded :nat

Seetlon 224(f'} (1; likely does not mandate

that utility make space availacle on the roef of Its co~orate offices for
I,sta:lation of. teleeommunlcations earrier's transmission tower. although
access of this n'ttlr. might be mandated pUr$uant to a request for
i~t.rconnectlon or for aeat•• to unbundled elements under section 251 (c)(8).
The intent of Congress II'l sadlOn 224(1) was to permit cable operato,.. and
telecommunication, aim.,. te 'piggyback' along distribu1ion netwol1cs owned
or contrOlled by utilitIes. as :lOposeQ to granting Icce.. to evetY piece of
equipment or re.1 propertY owned or contreUed by the utUity.

Order at ~ara. 1184 (footnote. omitted). Thi. dicta w.. the lubjed of WinStar's request

~or reconsideration

AS WlnStar explains i" ttus filing. it IS not seeking k acceH to every piece of

equlprrent or real property owned or controlled by the utility: Sim~y put. it is seeKing

access to legitimate ~htl of W8y that will De efredNe in enabling wire'" local e.change

earrlers to ex~.nd their IOQlexclwnge distributian netwcrQ. Ths it no more nor ... than

tne Ad reqUlrM. Grvtt Of Duquesne'. Petition would eumpt Incumbent Lee. and utilities
,!

from haVing to 5=n:Nide accen to roofs and nser without rer-renee to: (i) whether the roof

is a ~t of wwt unde, SectJon 22.; (ii) r."nt Afety. reliaOifi1y. or capacity 'aetors;
...

(iii) whether the roof is being _ by the lt1CUrreent LEe or utiaitY for tetecommunicationl
~- -

·9·
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seNi:es, (iV) 'Nhe~her the incumcent I.EC cr ~tliity "'as prevIously prOvided access to :he

roof to ano~er car~l8r. or (,,) wl"ether ~he ·oof cou:O reasor-ably be lI'lterpreted :0 be

'~lggycacKlng· alen; a jlstnbubon networ.". owned or c-:introlled by the Incumbent I.EC cr

utility. Thus. :he exemption Nould be unpnnclpled. WOI.O,d be contrary to the

TelecommunIcations Act. and would discnminate agaenst wireless camers such as VVinStar

In ta\lor of traditional fieer-based .:arr.ers that traditionally ~tIIiz, conduit and pole

attaChments to deo.telop 'ocal exchange dll:rtbutlon netwlQr"Ks.:':': In short. In VIolation of the

ACt, grant of DUQuesne's PetitIon would enable utilitieS to UN their "control of the

enumerated facili~les and pr~erty to Impede. inadvertently or otherwise, the ins~Uation

and miilntena"ce of teleeommunatlOMs and cable equipment by tho.. seeking to

compete in those fields: Order at para. 1123.

lit. The Commi.sion Mu.t R.iect Argumenta That Would Umit the Qeftnition of
ReasonaiM. Attachm.".

Several PIIrties have mounted t"eadlong Ittac:kI on the IOllity of 'lNtreleSl earners

to attacn wlrele.s facilities. The Commiuion should rej-=t these spurious claims out of

hand. In rts 0rrJ." the CommlUiol\ correctty recognized that the Telecomrrwnicat1ons Act

does not describethI"~ types d t.lecommunications or cable equipment that may

'I

t-
III see .'SO On*rat oa,.. 1170 (p!'ohlbmng an i"cumbent LEe from reservIng

space Of controt of a right of way for its own future p~ialonof local exchan9' HNice to
the deb iI i lent of • woukt-be .mrant and would favor the Mure needs of the inQl'ftDent over
the needs of • n_ entra,.., 1ft violatiOn of SIdiOn 224(1)(1) WtIicn "prohibits suen
discrimination.,. WInS.r~.. thllt this~ prohibition does not IP9fY Whit' an
electric utIlItY is re..rvintffpace so'-tv for eleCtriC MIViee (I. id.).

. \0 -
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be attae;,ed when aCCftS to utility facIlities IS mandated," and conCluded that ttle questlon

of access wi" be dependent upon !I nUtT':ber of issues, 1r.c1uding size and weight of

artachl('lg equipment ir"d such factors as wcapacity, safety, rehability and engireerlng

principles." See Order at para. ~ 186.

Consolidated argues (without suppon of any kind) that ''the CcmmlSSlon

misunderstands ttle int.nt of the law," and tn. the only equipment ~rm~.ed to be attached

to utility fac:litl.s are cabl...• Consolidated Petition at 12. Similarly, Florida Power and

Light ("FP&L j erroneously eondud. ~.t "utility poles. ducts. conduits or ngh1S otway are

unSUited for placement of wirefess equipment.·~and further argues that the Commission

snould flnd tl1ac utilitiel are not obligated to provide access to poles, ducts. conduits or

~igl"lts of way to carriers that employ wlr••sa transmlSlion equipment. because wireless

~quipm.nt "has not b..n eonsjdered. a 'pole attachment'· and because Section 224(a)

defines "utility~ to exClud. carri.... Itt. utiliZe wi,... equipment.!Jt

Tn8.. carri.. are limply wrong on the law (neith•• able to cite any suppott for

the pOHlOn that utilities snould be able to dilcrimina••nst wi~less C*T'Mn by refusing

artachmentl), and their comments m••ppr.hend the b8lic goals and intentions of the

fa

!.& FJodda PoWer aLight,P~ for Reconlideration and/or Cf8riflcatton of the
First Report and 0n:W. CC DocUt 18-88 (Septembet 30, 1gee) at 24-25. Ttle FP&l
conclusion is extremely IUf1:'ManQ considering the utility induatry's ~vy usage of pol.,
duets. conduits. and rigtO of W8y for their own wi,..... equipment and operations.

llt The CommiIIion,ouId note th. FP&L'. argument is in apparent conflict
with OUQu..".'s~ problemSa.~ ~ wire.. IttIChmenta can be
resoNed. s.. footnote., suptII.

·11·
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releeomml.ln!~nonsAct. As It $ratea In Its ~econSlderatIO~ Petition (at 6). WinStar does

r"lot chaleng. the CommiSSion's conclusion th.t tr.e reasonab!eness of conditions lilT",lting

access to (ights of 'l.ay sho~ld be con!Sidered on a case··by-case basis. Howe'/er.

Section 224':f)( 1) IS entirei'f clea,: utilities must grant Iceess to any pole duct, conduit. or

right of way that 1$ 'owned or controlled ~ It.· There is no basil in law or policy for

exctuding carriers slmpty becaUH tt~ey e""loy wlr91eu transnus;on equipment. Tnis has

c..n W,"Star's poil'\t a!I along' as C~nsolic1ated's and FP&l's comments demonstrate.

there II an acut. need for the CommISSion to provide addition. Instruction to incumbent

LECs and utilities tbas '\'inS. anet obc sjrnil.mt s;tuatld wi'IInsIgc;al"ch.ng. came"

Ir. ,nt,tted to ICCUI It: [19"SI of way jpcluding rpgft Ind r••ttd ri'l[ gab!. 'bunt (:0

th. ytlll!," caM) adequate dwnQo.teatjon ?f pt.ty. [I'jltljlj:y or qpadty UmltatiOQl.lS

~ FP&L makes sev••1curious 18911 dan. For example, It a...rts (ccrreetfy)
that. In SectIOn 224(a)(1), CoftCJ,... deftned "utility" • -anv pelIOn who is a Ioca6
excnanga carrier or an eJectr1c, ga., water steam, or other public utiUty. and who owns Q!f

controls pel.., duets. conduits 01' cth. rights at W8V used. in whOle or In part, for any wn
communication$ ... ," and then dams "'at cwners trtat employ WireIesI transminion
facilitl.. are not ·utilitiM· .n'" 10 access rights of wey.

This is a ncnsensa& dlim. section "~(a)(1)deln. who InUIt pmYidt 1CCeI$ to
rIghts of way. !lac wno an sI,m ICCtII to riG_ t:#.., Section 224(1)(1) provld.. that
any ·utility'" must prav. ac:ceu to rightS of way 1D any "telecommuniCation. cam.....
"relecomrnunie-tioni carrW is defined broadly in section 3(44) to inClude -any provider
of t.lllCOfl'WnUnic8tiCN NNices, exc:eot that s~ term does not inctude agg~ators of
tefe<:ommunicad0n8 MMce." Wr.... eam.s are tn~ deIIrIy "teIecOmmunicatioM
caniet'l- entitled to a=-~ of way. Even if tn-v were not. 31 GHz earrieIs .ud't ••
'MnStar employ a c:ombination--OfWI"''' and..1M nnem-..on fKi..... in order to
provid. MtVtce to end u!!'lodJ e3CCtla.. custanerL and !he .., dIVicI it at'tId'led via
wireline.
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Ob"iously, without Such further gUidance. IncumQent carriers and utilitIes will employ a

"aner; of arguments. some sophisticated. some not so sopnlstleated. In order to deny

WinStar and~ther Slmilar1y situated carriers the access ~hat is mandated t::y :l"e

Telecommurlcations Act.

CONCLUSION

For the foregoing reasons. the COmrT'lI$$ion should clarify that incumbent LEes

and utilitIes must prOVide wireless competitive :ocalexchang. carriers. such as WinStar.

cost-based access to roofs and related riser conduit for the putJJose of developing their

local transmission~ distribubon facdities.

Respectfully submitted.

~_ ....... D JII! ...~ .._
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WnStar Convnunicatlons, Inc. (~f'), •~ of compedtfve dediC8ted l:-td

switched Iccai 5eNv.., by ita ur.de,..agned counMt h....oy pettuons the Com"'luion for

clanficatJon or reconllCtKation of a y,gle a.pect 0' the Firat Reporlltfd OrrJer In the

3bOve-captJoned dod(•. FCC 96-325, released AA.lgult 8. 1998 {the ·O~f'7.Jt

I. INTRODUCTION AND SUMMAIW

It WnSta'~ local ".communicationa MNiceI on. point-to-poCnt 0._
using wi,.... d._m.,... -.w capacily In .. 38 ;it..... ("OHzj ~nd, a
canflgurdan ,.1Ined to _ WIn"•w..••F..- beclu.. of itS ability to duplicate
tn, t8Ct'niCII ~idca of ftIMt 0CKiC caDle wiIh wnt... 3a GHz tmQowave
transm..lorw. 'MnStaI'a tw*aI inltallation of 11 GHz ~uaoment ". • hignty dilcreta
"roIIe. A \NInSW~ normallY • no motW than 1PPfQIi'na~ tour,.. in heiG"l
to which MYIfII ct.....,.._wtiCtt •.~ 1M..of.~m piZD. can
be attached. No.." ~ IOUtee it na.ded. Thia inttdatian IS cone;aerabfy more
eo"""ad and I... IntruIiW~ the typcal microwave facilitila emotoYtd bY incumbent
LEe, • part of thew~ archQc::tute.



and consequently more wotthwt'l.1e - rUle' and regulabCns irue to ItS guidIng prtnocles.

the Commisaion J:)romUtgated r\.Ila !t'at are appropriately prQ-Q)mJ)8troQtl. ratner than prcr

compemor. and has facilitated the resautJon of Int8tccnnedion n~tIation. betwee'" ""any..
new entrants and incumbent loc* exchange earners (-LEe.-).

Tl'liS Petition requests U'lat the CommlMlon c~rify WinStar'1 ngnt. where It oQerates

IS a faetlltles-based com~tJ1iYe local catTier, to locate itl38 GHz microwave equipment

on tt'le roof of utIlity J)remius and to utiliZe ,.'atlld riser ccnourt owned or controlled by the

utility, In Older to provide competitive local MtYICeI to end user customer$. as well .. for

PUfl)OMS of InterccnnecrtOl'l. Altt'Iough 'MrlS1ar beliewa that the framework fer com~Cition

outlined In sts Order clearly prOV1de. that InQ,lmoent lEes cannoc dilcnminate against a

cam. because of the nature of ita diltributlon *=*,nolOgy (in WanStar's c.e. 38 GHz

a"..ng~ents tnat would enabte 'MnStar to utiliZe. at COlt-baNd ra.. rooftops ano

related rise' conduit owned 0' contrOlled by the Incumo.nt LEe absent dear instruction

from the CommISsion. AI caemonsnted beON. WinStat betiev.. ttlat minor c:arificatJon

by the CommisllOn wouta eliminate thIS vety IIOniftcant barrier to COft1I)etition anc would

eXl:)8dete and simplify ,ran:onnectiOn negOti8tiOM. th~ speeding c:ompetition for toca6
~

services to end use, custorners.

2
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U. THE COMMISSION SHOULD CLARJFY 1HAT WIRELESS CARRIERS ARE
EHTIT1..ED TO ACCeSS ROO'S AND RELATED RISER CONDUIT OWNED OR
CONTROLL.ED IV UTtUT1U, INCLUDING fNCUM8eNT LEes

Ir"l ts comments In tt'1IS proceecing. WinStar noted that. In contrast to fieer baNd
I

:ar~rs, WInStar WIU I,,;tllize technOlogaily uniQue, state-of-the art as GHz transmISSIOn

e<:lUlpm~ as a cet"t,...1 compoc"en1 of i1I tl'ar.sm.aicn and diatriDution ".twork. Ful1tler, as

at fixed-polnt·to-l)Olnt Wlr.i.. carrier. WmStar noted that It WlU need to place ItS microwaove

tl1lnsmlSSlon faCIlitIes on roofs and utiliZe r••tIlCl rlQhtl of way (most importanUy. riser

:or.duit) owned or controlled by utilitift. inctud~ incumbent LEes.1 In practice. the rights

of way utilIZed by WinStar's ~r baHd competitOtl c:hieft\l incJude pole attachments as

. well as underground conduit Ind duetl, ttYougn wt1ic:h fiber cptic caDle IS strung. In

contrast. local exen-nge cwri.... such .. WInStar that rely~ wi,... mcQOWave

faciliues have virtually no u.. for QOle lUac:hmenta or undergroul'd conduits cr duets.

preC1Sety beCause th.r tranamilliOn faellity IVcHdS the need for the. conventlOfll1 right

of way ocstacles.

In ItS Oraef the Commillion int8rpretllclln sub_ntiat detlil the broact nondiscr1mt

natory access reqUlrementa of s.cuor. 224(1)(') which grovid. that. utility muat ;rant

teteeommunleat1Qn1 carrierS suc:n • wtnStar lee- to II righCl of way owned or

controlled by 1M utiIIV. Qawatft 1111-1117. Analyzing tM QI'OYtsion. the Commillion

eOrTeeuy recognized me broad mandate at Section 22'(f) when • stated that '{tlhis

dlfec::tive .... to .,.".Ntno party can use itS COCIlltJ of the enumerated fIIciitIft and
~

JL S.. W\nStar May 20. , 99S Comrnenta in thia prOCMding (at 2-e).

3
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~eieeommLlnications and eao!. eQ~lpm.nt ~y those seetclng :0 comoete I" those fieldS '

Order at ~ 1~ 23 The CommISSion further coneiuded tnal it celleves 'It unliKely U"'3t

•
Congress Intended to allow In tnCl.Ombttnt LS: to favOl ilMW 0\1'" ItI comoetitcrs With

respea to attad'lmentl to tn. incumDent ~C·s faClI_. . . .• OrWrIt! , '57, The Import

of the Commi...on', hOldings ~~u, Ipl:)ears simp..: competitors nay. ~••a,.,.,. "gMt I'

Utilities (suCh as tn. i,.,c\,.mcent ~EC) to place attachments on nghll 01 wav or 'acditles ~al

the utijit).' QlNns or centrol•. This il • oarticulal1y broad mandate (u Congr... Intended),

Unfanunate,y. in its C)n;wthe CommJla;cn failed to provides~nt ;uidance on the one

ICCI•• by wtretesa local exchange catTle,.. to utilitY roofl anc:a related iiHI' cond:.it

In itS die! lUIOn of Section 224(1) and rights of way the eommiaion conduded that

·.solved on a cue 1IJ)ec6: bal•.• Orr»r at 1111'3. Aa the CommiNlCIn ~pr09fiat.ly

I ca...cy-e... ba.il. Slmi.tty. the eonvn...", was correct tl'tat the broad. ICCHI to

nghts of way rr.andllt8d by section 22~t) win IIketv n:r...1M number 01 ditputn~

-may c:al.M .",..~ LECs and sma. entitiIII to incur h nMd for addltlOna'

'.source. to evaluate. prace.. and resav. such d~tea. .. .. Id. As a retutt. t."e

Commiuion comtCIIy conctucled...that It~id noa-.,ume,.. a comorehenlNe regime



oresumpt:cns. . fd

in the sectIon o~ tl'le Order partlc.Jlarly relevant to WinSta, the ~Omf""lISSIOr. I"'otee

.
that commenter$ were divided o"er w".tt\er a broad or narrow Interpre~atlon o~ ",-lgtltS 0"

way· snould appiy. In dOing SO, It noted that In cve/iy broad Interpretation COuld r"49atlvely

affect cUI!<hr"g own.", ana ".,anagel'$. a. well a. sm.n Incumbent I.fCa. "0'1 reQuiring

aaeittonal resources to .ff8ctIve~ control artd monitor such rignts-of-way lOcated on tnetr

t:lf'OQerties. o. OrOer at 11 11as. RatMr ~an addressing aw 'C*iftc right cI way auet railed

by 'MnStar (rcois and riser conduit) the CommISSion ecnduded only that 5ec:tJon 22'(1)(1)

. likely does not mandate

that a utility makeapac:e ava:\able on the rQOf of its COlJ'Of"8t. otrJces for the
i"'Stallation of. telecommunieatiOnl eamer'1 trantllWllon tower. anhoUQn
acc:elS of ttt. nature meght~ mandated PUl'IUatrt to • requelt for In18reon.
n~ Of for access to UN)undled elementl under seeton 251 (c)(8).) The
intent of C~gr_ in section 224 (f) 'de to~ c.- ooerwtora ."'Ct
teteecmmunicatiorw camera CO 'ptRybac:lc' ateno diatnDuDon netWortG awned
or contro6led by uti..... asO~" to granting ICC•• to every piece of
eqUlp",ent or r••'~ owned 01 controUed by the utility.

Order at para. l'85 (fcocno_ omibdl (.mphalii I'4)P!ied).

AI notac above, 'MnSCIt beliIv.. 1hat the Commission wa. correct to e.tablilh

gUldeh,," ,atner ttlan~e nJlee, however. in acing 10 the CQmmillion failed.
to Ol••tty -.abl1M 1M one guideli". that ~teS addrwl U2I pa~lanzed concem of

abSOlutety CI"ICIc.I mportlnce to Wnsw and wrlCh iI deerty mat'ldat8d~ Section 224(f).

Aa. relult. in comr.d~"ction to t"- elMr 1'\"Iand•• at Secbon 224(1). inQM'nbent L.ECa

5
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repeatedly have sougnt to rl1\.lSI Wln$tar aceea to roofs and nser ccndUlt unc::er their

control. paltcutarty at colt·ba.ed ~tes.

For ~t1IS reason WinS!ar requesta that the CommiMicn clarity that utilities. Ir.eludl~g

•
Incumbent L.ECs, provide \MnSta( access to rocf tops and related nser conduit t.mdtr their

control, at colt·baSed rat.a, in order for 'IoAnStar to instaU Itt J8 GHz radio lQulgment In

turt"erance of its tranamiac" and diItJibutionne~ WinS.. doel not challenge tne

Com",..,.,"', concluSion that the r••.cl'lablene.. of ~ditionl limiting lucn aCQIN

case~pecJ1icadjY(2ication. if it il net dear as a general guidetine that IlJch aCC811 1$

mandated.at

ngnt to nghts of way Iuc:h .s pole .u.et'lmenta and underground duet and condyit owned

or controlled by • utility. Thereto... it would be ulVNSOnabte to dfscrtmina. t;linlt

alternative Wd'tnolOgiee. such • WnStar'1 38 GHz dilaribution netwot1ca. by not clarifylng

WinStar'1 right to raofI and ....teeI rIMr canduitl- the 1rUe t:lOttJenecks when in.e

WfreleA catnera' e""Y..1oc:lII."..... Moreover. it iI contrwy to the .~Iicil pro~ialOns

¥ The Comn'J;i". n. cotredIy recogniZM that the scope of • utility"
ownetlhil) 01 control of...I.ment or "'tit of way • , ",... of Itata 1_ and ttl,t the
Commislion -CIIMQt structure ;.".,., accesI raqui,.".nts wtwe the r-.olYtion at
confticting c:IaimI. tID. utIIIV'. contret or owneNt"~. upon van,b. that cannot
"ow be con.rll".- OtderIt' 1171. By tNt ..,.w"SW is seeking ONy that the
COI'MriIaioft &rnIy eatablilh the geMraJ p(_" that WnSIIIr it entitled 10 atI ngh1a ~wav
owned Of comroIIId by • utility, Met " .. this~ rods MCI NIM.Id ,.., ccndul utefUl
and nec.'.'Y for~ of itS 38 GHz equapMnl

e

----------------
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of SedJCn 22'(1)(1) ~ich man4ate. c.atT:er'l· access to -anI' ~ole, auet. COf'"duit or ngM:-<jf.

way" Fer a wlrMS$ IOCaI.lenang. catTIer such al V.JinStar. acc,.. to rOCf$ and '1M:!

by j,fiortloQ IS access to tbI critic:ai n9"ts-of-way.
•

As :n. Commission nas r9eognlUd, Section 224{f) mandates access "evEry time

a teleeomtnJnteatlons carner '.' a.-s ac~ to tn. utility faglitift or J:!roperty, .. wit" tn.

IIM:tec excepuOrl .'!eWlng ...e:tfIc: utilities to deny aeee.,: for InlUff.cien! ~p.e:tv 0,' for

safety anCl rehaDiliIy reacna. Order at ~ , 123. ~eo'f.r it • contrary to tna CQm~QI"\'S

own br~ ."teror.t.t~ 01 s.c:ticn 22~(f). ~or eum~. 1"8 ConvniNion has conduded

tnat Sect'on 22.~1') not only mandates acc;... to a uti~·. existing nghts of way, but that

It requir.. \JtJlities to exeteiU thH pewera aI emnent dOtTlain to ·.~.nd II' elOStlng right

af way :Nef' pnvate prooertv ., anMr to ao:omrnod... a req&.ftt for~•••• ju.t u ~ wou~

exena. cametS. The 0IrIY I'NIOnabte l'*"J)retation ia that the CommlUion faiied to

cl••tty enunCIN tNt general principle that WI,."" cam.. s6lCh • WinS.r .... entitled
...

•

...c.

7
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to roofs and r.'ateo riser conduit on tne s.". bas. 1hlt wir.tine camers are entitled to

poles, dudS and conduit.M

Moreove~, at least certain of tne incumbent LECs (suen •• US West) have stated

•
In WinStar state certlficatton "rocHCl.ngs tn. they rely UpOn m.crowave transm.salon

faeilrtnas In Integral part of theIr tr'InsmtNion and dilttiOutJon n.t'NOI'l. Thus, failure by

th. Commission to estllotilh the prinaote that WnStar is entitled to l'OOfaand r.'ated flHf'

discnmrn8tQrj fanIOn that mutt not ~ Mf'dioned by the CommiMion.ai The fu~men1a1

ISlue is to ensure tnat we""" camel'llUcft I'WlnStar .r. able to PiQQybaCk upon ttl.

nghtl of way owned ~ controlled by the inCYmbenc LEe. in U. manner cleartv antended

by ceng'", when It adopted S«tion 224(1). Fa.". by the Commislion to clarity 1hia

general pnnople would ,.aul in the unintended effect that wirWine <;am.,.. would have

S! It II imrnatanal flO 'MnStar whether such IICCIU iI conald.rld I right of way
or IcceM to an unbundled element. provided thai IUCft Icceu • Iv.iab,. at fotwaru
lodcing. colt-buect. nondilc:timinatoty reM. and ....1Iy .,.. no higherbn the
io~ Element long Run Ina.,...,. Coet ('"TELR1C1 ...... u. Commiuicn ha
"tabUs'" for int8reonnection and unbunaled netWCIrk • ..".,.

." * wt..... ." speciftc utiIIy ori~ LEe his enol'" to utiiZe
microwaVe trMImiIIioft,'IftediI • itrelevlnt tD the cauestion of wheIW \MftStar is entitted
to aCCIM roafa Md ..,aM conduit. M tne CommiIIian _ NCOIftiZa. tne Import of
Section 224(9) illD -no I*lY ca"I~ ita conaaI0* 1M enumerated~
ana propMy"~•.. the NtlllIation and teleccn'lmunicltiON ... equipment by the.
seeIdng to oarnpeI&••.• 0ft:Mr.' 123. TtlUi even w-. an incumbent LEe~~.
.. • mae. rA 1rCh...... 1nd qinMlWig. nat to""'" mic=tOWaYe radio ..~. it
mult alloW competilDrlwl)od\oOM to~ Iuctt~ 1CC1111D the ""'1fY nghtl
ofwa'l.

8
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vlI"lualy unfetlered acceu to tn. ngl'lts ~ way necenary to develOp their "etwor"(s. while

wtrelesl local excnange cattiers IUet'\ II WmStar would be depnved of samilar access

CONCLUSION
,.

FOf the foregoing reason•. WinStaf requests that the Comrns..an :lamy tl'lat utdities

must provide WI,.", competitive local cam... such II \NinStar, ce.t-baed aeeeM to

roo~ and rlfated riMr condUIt for the PU'l'0" 01 deve10ping tneir local tranamiuion anc

distribution facllttJes.

Respectfully submitted,
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