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SUMMARY OF ARGUMENT

Parties :n this proceeding have argued (i) that rooftogs and relatac nser conduit are
rot ‘rghts of way’ which competitive local exchange carriers such as WinStar are esntitled
to access unaer Section 224, and (ii) 1nat incumbent LECs and utiitas are not ocligated
under the Telecommunications Act of 1356 to provide access to nghts of way to carrie’s
who nPappen to employ wireiess transmission facilities.

Both positions are wrong, ard are contrary to the letter and spint of the
Telecemmunicatons Act. if adopted, these positions would egregiously discriminate
against carriers seeking 10 provide competitive local exchange service through innovative
~ireless technologies in violation of the Act and th§ Commission’s interconnection rules.
These arguments demonstrate more ably than WinStar ever couid, the degree to which
incumbent _ECs and utilities wil seek to avoid therr obdligaion under the
Telecommunications Act 10 maxe nghts of way avaiable to new wireless (ocal exchange
carners such as WinStar. To rectify such obstructions, the Commission shoud cleary
nstruct parties that wireiess carriers sucn as WinStar are entitled to access rooftops and
re&aied nser conduit in ou}u 1o place attachments necessary to further their local exchange

I'd

distribution networks

"

-l .




YInS Cammmcanons, fe - Octoper )1 1308
Ceo0suor 3 Petmers e Recons.erauon
Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20534

n the Mater of

'‘mgiementanon of the Lccal Competition
Provisions in the Telecemmunicatiors Act
of 1968

CC Docket No. 96-98

nterccnnection between Lacal Exchange
Carners and Commercial Mobile Radio
Service Providers

CC Docket No. 95-18%
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WINSTAR COMMUNICATIONS, INC.
OPPOSITION TO PETITIONS FOR RECONSIDERATION

WinStar Communications, Inc. ("WinStar”), a provider of competitive dedicated and
switcned locai sxchange services, by its undorsigned counsel and pursuant to
Section 1 429(f) of the Commussion's Rules, 47 CFR § 1.429(0), hereby files this opposition
to certain petitions seeking reconsideration of aspects of the Commission's First Report
and Crder .n the above-captioned dockets. FCC 96-325, released August 8, 1996 (the

“Order’) 4

< WinStar pcovides locai telecommunications services on a point-to-point basis
using wireless, digitel.Millimeter wave capacty in the 38 gigahertz (“GHz") band. a
configuration referred to by WinStar as Wireless Fiber®™ becauss of its ability to duplicate
the ‘echnical characteristics of fiber optic cadble with wirsless 38 GHz microwave
transmissions. WinStar's typical instaliation of 38 Gz equipment has a highly discrete
profile. A WinStar “installation” normally is no more than approximately four feet in height,
10 which several dishes, each of which is approximately the size of a medium pizza, can
be attached. No separats power sourcs is needed. This instailation is considerably more
compact and less intrusive than the typical microwave faciiities empioyed by incumbent
LECs and other utilities as part of their network architectures.
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L Introduction and Summary

On September 30 1996, WinStar ‘ied in these proceedings a peution seeking
clanfication or reccnsigeration of 3 sing.e aspect of ‘he Commission's Orger (“MnStar
Reconsideration Petiticn”).  Specifically, ‘inStar requested that the Commission make
clear WinStar's nght, where it operates as a facilines-based local exchange carrer, to
locate ts 38 GHz microwave equipment on the roof of incumbent LEC and utility premises
and to uul.ze reiated riser conduit owred or controlled by the incumbent LEC or utility in
orcer to provide competitive iocal exchange service. This is necessary because, uniike
fiber-optic carriers who string fioer in underground conduits and ducts or on poie
attachments. a carner such as WinStar, which employs innovative wireless technology,
necessariy needs o place microwave transmission facilities on roofs and utilize related
rignts of way, owneg or controlied by the LEC or utility, both for purposes of coliocation and
for estabhshment of its distnbution network. Accordingly, access to roofs and reiated riser
's necessary 1o accomplish interconnection. to further its distribution network and. \n some
instances. 10 reach end user customers.

in short, for a wireless local exchange carrier such as WinStar, rcofs and related
nser condut are, by definntion, the critical right of way. Tradttional rights of way relied upon
oy fiber-based camu,(;ud'\ as underground conduits) are meaningless to WinStar
because the very advantage of the advanced wireless technoiogy empioyed by WinStar

is that it avoids such constraints. This is exceedingly important 88 carners seek to secure

-
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more acvanced methogs of meating custorrar need & It s not enough 10 say simpy ‘as
parties discussed beiow 490) that the nghts of way traditicnally ernpicyed in tne pre-
Telecommun.cauons Act era are suficienrt in the pos’-Act era

inits Recons:deration Petiticn, WinStar agreed with the Commission that ‘there are
100 many vanacles 13 permit” anything other than a case-dy-case apgroach to resoiving
nghts of way disputes See Order at para. 1143. However, t has been WinStar's
experence that. without the benefit of acaitional clarification by the Commission indicating
that access to roofs and nser s mandated absent ‘hreshoid capacity, safety, reliaoility, or
engineernng concerns  there will 0@ N0 basis for case-specific adjudications.

in response 1o this straightforward request, several parties have argued: (i) that roof
and nser conduit ar@ not ‘rights of way" (regardiess of the use 0 which they are put by the
controiling utiity): and (i) that ncumbent LECs and utilities are not obligated unde- the
Telecommunications Act of 1598 (the “Telecommunications Act” or "Act”) to provide access

10 rights of way to carriers who happen {0 employ wireless transmission faciities. Not only

& £ven incumbent local exchange carriers are looking to wweless local
exchange camers such as WinStar to assist in meeting customer demand. For example.
Pacific Bell has recently purchased considerable wireiass local |00 transmission capacity
from WinStar in order to meet the need for its local exchange service. See Gautam Naik,
PacTel to Buy Wireless Links From WinStar, Wal Street Journal. Oct. 28, 1998, at B4
("wireless links will help [PacTel] raach customers in areas of Califonia where it was
previously barred from offering iocal phone sarvice.... (Pacific Bell] is also counting on the
extra capacity to meet surging demand for internet connections that its current traditional
phone network can't meet®). '

-

¥ The Commiasioir has concluded that the question of access should be
decided based upon thesd factcrs, at least with regard to utiibhes. See Order at pars. 1186.

-3 .
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are both posIicNs cont-ary to the Congress’ fundamental intent.on to ‘provide for a pro-
corrpeutive. de-reguiatcry 1atonai pclicy of framewark designed to accelerate rapialy
private sectar 3ep.oyTent of acvanced telecommun.calons and irformation tech-clogies
and services tc all Americans .. "¢ but, if adopted, they would unreascnably discnminate
in ‘avor of carners that employ fiber-optic transrmissicn facilities in clear contravention of
the Act £

Fer the reasons discussed below. 'he Commiss.on must reject these arguments and
clearly enynciate to ncumbent LECs and utilities that they are 2bliged tc provide non-
discriminatory access 0 all nghts of way (including, where appropriate, rocfs and riser
conduit that they own or control) to carmiers such as 'WinStar that empioy wireless
trarsmission faciimes. The pleadings filed recently in this procewding demorstrate more
ably than WinStar ever could that, absent such ciear instruction from the Commiﬁsion.
parties will seek to avoid their cbligation under the Act o make rights of way available to

new wireiess iocai exchange comrpetitors such as WinStar.

~

’;"
& H. R Rep No. 104-458 at 113 (1998).
£ Indeed, many of the commenting parties have built and employaed their own

fiver loops. Additionally, LECs and utilities routinely ulize the:r rooftops and nser conduit
facilities to operate sconisticated mobile and fixed wireless networks. Often, those wireless
networks interconnect with fiber optic facilities.

.4-
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. The Commission Should Provide Clear Guidance That Wireless Local
Exchange Carriers Are Entitiec to Access Roofs and Related Riser Conduit
Owned or Controlied by Utilities, Including Incumbent LECSs
In i1s Seotember 30, 1996 Petition for Reconsideration or C.arification "Duquesne

Petition’), Duquesne Lignt Company correctly notes that teiecommunicatons carriers are

seexing to employ Increasingly sophisticated and innovative atachments.” exampies of

whicn are “fioer optic cable wrapped around existing coaxial strand, in-line amplifiers and
other equipment installed mid-span tetween distribution pcles. wireless antennae,
microwave dishes. and so forh.” Duquesne Petition at 17. Duquesne does not oppose
these attachments and, at least :insofar as pole attachments (upon which WinStar coes not
reiy) are corcerred. Duquesne appears confident that technical and rehability issues can
pe resoived. ¢ Yet. less than a month later, Duquesne filed a pieading in which it incredibly

concludes just the oppcsite —~ that the potential placemaent of an "iInnovative™ micrcwave

g To the extent such attachments constitute a “problem,” Duquesne concluded
that:

[tIhis problem can be alleviated by the Commission clarifying that the number
of p3le attachments a given entity makes is not necessanly determined by
the number of stachments made to the pole. but by determining the
equivalent burden (in terms of a single wire attachment) supported by the
pole. Alternatively, the Commission could defer this issue t0 the forthcoming
Notice of Proposed Rulemaking on pole attachment rates, by 'ndexing the
presumptive spacs taken on the pole (currently deemed to be one foot) by
a factor cailculated with respect to weignt and wind loeds.

= 2

-

Ouquesne Petition at 18~
.5.
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antenna2 of MIC’OWave disn 07 3 4l s 10Cflaps wou.c. ‘withous rejard o the reevam
safety capacty arc rehabiity faciers, vic.ate tne Telezommunications Act =

Sceci“cally. Juquesre indicates (wronjly) that the Commiss.on has cenc..ded that
\Ne lerms ‘ooie, Cuct. conduit or right of way’ i1 Section 224i)(1; do ~ot, 'n any instance,
inziude tne roofs of Uity buildings. Duquesne Ogpositicn at 3. Ququesne aiso argues trat.
N any case the rooftop’ of a utity tuiiding s “most definitely” not a rignt of way to wich
wire:@ss ca’r ers sush as Win3tar a-e ertitted 10 access. /g at 3.

iJuquesne 's wrang on toth counts. First, V/inStar is unaware of any .egal suppon
for the propositicn that roofs are not nghts of way (beyand the dicta qQuoted Delow wrich
1S the suoject of WinStar's Reconsideraticn Petition), and Dugquesnae’'s Petition fails to
provide ary support other than 13 aucte the iegal conclusion of another utility's comments
N tris proceecing. As WinStar noted in its Reconsideration Pattion, access to roofs and
related nser 's. by definiuon. access to he crtica: nght of way for local exchange camers
such as \WinStar that empioy 33 GHz or other wirsiess technology to provide iocal

exchanrge services.

= Ocposition 0 WinStar Communications. inc. Petition for Clarification or
Reconsidersuon, Ducuesne Light Company. CC Docket 96-98 (October 23, 1996)
\"Duquesne Oopostion™) -To paraphrase Gertrude Stein. under the Telecommunications
Act. a right of way is a right of way is a right of way (regardiess of whether #t is currently
being used), and telecommunications carners are entitied to utilize rights of way for the
ourocses of deveioping a competitive (ocal exchange network. Roofs and utility poles are
ootn rignts of way, and Duquesne fails to exglain why probiems associated with wireiess
attachments on utility poles (relatively insubstantial structures) can be “alleviated.” but that
problems associated with wireless attachments on roofs (relstively substantial structures)
cannot. T

-6-
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Whather utity roofs are rights of way with:n the meaning of the Telecommunications
Act is swrple to demonstrate. Botn incumtent LECs and utiiities maintain axtensive
microwave and wireling networks which are now being used ‘or telecommunications
purposes ¥ They are free 0 site tnese microwave faciities upon their roofs. !n this
instance, the roof 1s cleary a nght of way and a part of the incumbent LEC's cr uillity's
“distnbution network © However even where the LEC or utity does not utiize the roof
(perhaps because it empioys fiber), the roct is no iess & nght of way. This is analogous to
a situation where a LEC or utinty owns or controls conduit, but, for practical reasons, is not
utilizing tnat condutt at the moment. This does not make the conduit any less a right of
way Thus. roofs owned or controled by a LEC or utility may or may not be used at a given
moment; hcwever, whather or not a LEC or utility currently uses tne roof as part of its
distribution network .§ immatenal because it is a potential pant of its distribution networc.
Morecver, sven the most establisned incumbent LECs are rethinking and ravis.ng thesr
methods of provisioning local exchange serv.ce, as PacBell's purchase of WinStar's
wireless loops attests. As a result of the Telecommunications Act, carriers are in a constant
state of evoiution and are rethinking their own utilization of technology. Adoption of

Duguesne's presumption — that roofs and related conduit are not rnights of way ~ would

-
-
»

Y As tne Commissicn recognized in ts Order, “{wle note n particular that 3
utiiity that itse!f is engaged in video programming or telecommunications services has the
abity and incentive 10 use its-control over distribution facilities to ts own competitive
advantage ' Orderat 1150,

~)
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un-easonably restrnic: simiar evoluton by competit've local exchange carriers such as

WinStar in v.olation of the Telgcommunications Act.¥

FiLrther. Section 224 very clearly does not make prior use of a nght of way (either
by the utiity or by a thed party} 3 condition on whether or not a new entrant such as
WirStar may utilize the nght of way. - That would void the intent of Section 224 — to open
uo fignts of way 0 creative new uses and development. Mcraover, it would be contrary to
the Commussion’s conciusion that Section 224 obiigates a utility to exercise its eminent
domain authorty 10 expand an existng right of way over private property in order o
accommodate a request for access. See Order at para. 1181. Of course, as WinStar
ncted above. it recognizes that there may be dJiscrete instances where, for safety,
reiability, or other reasons, it wouid be inappropriate to site an atachment on a utility or

other roof. however, that wouid be the exception, not the rule, and the party opposing use

2 itis relevanrt to note that Section 704 of the Telecommunications Act and the
FCC (through ‘FCC Wireless Facilities Siting Policies: Fact Sheet #23," released
September 17, 1996) clearly recognizes the importance of all gropeny (including, as a
subset, rooftops) in the provision of wirsiess servicss: “Section 704 of the 1996 mandates
that the federal government make available property, rights-of-way, and easements under
its control for the placement of new spectrum-dased telecommunications services.”

W Duquesne's Petition iliustrates a presumption that wireless carriers are not
entitied 10 accass a right of way unless and until they prove that the access they seek is
the same or similar to that previously sought by fiber-based carriers. As WinStar noted in
its Reconsideration Petition (at 8, n 5), whether any specific utility or incumbent LEC has
chosen to utilize microwave transmission media @ ireievant to the question of whether
WinStar is entitied. under the Telecommunications Act. t0 access roofs and nser condurt.
Accordingly, the Commission should clarify that WinStar's right to access such rights of
way 1S Not, in any sense, dependent upon whether fiber-optic based carriers have
previously sought to utilize the same or similar rights of way.
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of the nent of way myst near the turden of demorstrating ~hy use of the ngnt of way 1s
rappropr.ate. See Order at para. 1150.

Seccrd, Duquesne is wrong that the Commission has concluded -hat
telecommunications carriers are not entitled to access !o utily roofs. As WinStar
recognizes n s Reconsideration Petiion (at S). the Commission concluded :na:
Section 224(f (1; likely does not mandate

that utility make space available on the rocf of its corporate offices for

1nstaiiation of a telecommunications carrier's transmission tower. although

access of this nature might be mandated pursuant to a request for

interconnection or for access to unbundied elements under section 251(c)8).

The intent of Congress in section 224(f) was to perm:t cable operators and

telecommunications camers 10 'piggyback’ along distnbution networks cwned

or controileg by utities. as Jpposed to granting access o every piece of

equipment or real property owned or controlied by the utifity.

Order at para. 1184 (footnotes omitted). This dicta was the subject of WinStar's request
for reconsideration

As WinStar explains in ttus filing, it is not seeking "access to every piece of
equipment or real property owned or controiled by the utility.” Simply put, it is seexing
access 10 legtimate rights of way that will be effective in enabiing wireiess local exchange
carriers 10 expand their local exchange distribution networks. This is N0 More nor less than
tne Act requires. Grant of Duquesne's Petition wouid exempt incumbent LECS and utilities
from having to provide access to roofs and nser without reference to: (i) whether the roof
is a right of way under Section 224; (ii) relevant safety, reliabiiity, or capacity factors;

(i) whether the roof is being gu'd by the incumbent LEC or utility for tslecommunications

.9.
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services, (iv) whether the incumgent LEC <r Ltility has previously provicded access !o the
rcot to another carrier, or (v) wrether the ~oof cou'd reasorably be interpreted ‘o e
‘s.ggytacking alcng a distribution networs owned or cantrolled by the incumbent LEC or
utility. Thus, the exemption wouid be unpnncipled, woud be contrary to the
Teiecommunications Act. and would discnminate against wireiess carmers such as WinStar
In favor of tradiional fiver-based carrers that traditionally utilize conduit and pole
attachments to cevelop 'ocal exchange di1eirnbulon networks.== in short. in viclation of the
Act. grant of Dugquesne's Petiton would enable utities 0 use their "control of the
enumerated faciliues and property to /mpede. inadvertently or otherwise, the installation
and maintenance of teiecommunications and cable equipment by those seeking to
compete :n those fieids.” Order at para. 1123.

.  The Commission Must Reject Arguments That Would Limit the Cefinition of
Reasonable Attachments

Several parties have mounted headiong attacks on the ability of wireiess carners
to attacn wreless facilities. The Commission should reject these spurous claims out of
hand. in ts Order, the Commission correctly recognized that the Telecommunications Act
does not describe the “spectic types of telecommunications or cable equipment that may

2
]

—r

= See aiso Order at para. 1170 (prohibting an incumbent LEC from reserving
space or controt of a right of way for its own future provision of local exchange service 1o
the cetrimant of a would-be entrant and would favor the future needs of the incumbent over
the needs of a new entrart, i violation of Section 224(f)(1) which “prohibits sucn
discrimination”). WinStar recogrizes that this specific prohibition does not apply where an
electric utiity is reserving ipace solely for electric service (sse id.).

.10 -
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be attached when access to utiity faciites 1s mandated,” and conciuded that the question
of access will be dependent upon a number of issues. ncluding size and weight of
attaching equioment and such factors as “capacity, safety, reliability and engireenng

principles.” See Croer at para. 1 186.

Consoclidated argues (without support of any kind) that “the Cocmmission
misunderstands the intent of the law,” and that the only equipment permitied to be attached
to utility fac:iities are cables.” Consoldated Petition at 12. Simiiarly, Fiorda Power and
Light ("FP&L") efroneously concludes that “utility poles. ducts. conduits or nghts of way are
unsuited for placement of wireiess equipment.” and further argues that the Commission
snould fing that utiities are not obligated to provide access 10 poles, ducts, conduits or
rights of way to carrigrs that empioy wirsless ransmission equipment, because wireless
equipment "has not been considered a ‘pole attachment'” and because Section 224(a)
defines “utility” to exciude carriers that utilize wireless equipment. ¥

These carriers are simply wrong on the law (netther is abie to cite any support for
the postion that utilities shouid be able to discriminate against wireless carriers by refusing

attachments), and their comments msapprehend the basic goais and intentions of the

&% Florida Power & Light, Petition for Reconsideration and/or Clarification of the
rirst Report and Order, CC Docket 96-88 (September 30, 1998) at 24-25. The FPEL
conclusion is extremely surprising considering the utility industry’'s heavy usage of poles,
ducts, conduits, and rights of way for their own wireless equipment and operations.

o The Commission jﬁould note that FP&L's argument is in apparent conflict
with Duquesne’s position.thit problems associsted with wireiess attachments can be
rescived. See footnote 6, supre.

- 11
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Telecormmunications Act. As it stated in ts Reconsideration Pettion (at 6). WinStar does
not chailenge the Commission’s conclusion that tre reasonab'eress of conditions hriting
access 0 rights of way should te considered an a case-by-case basis. However,
Section 224:1)(1) 1s entireiy clear: utilities must grant access to any pole duct, conauit. or
right of way that 1s ‘owned cor controiled by . There is ro basis in law or policy for

exctuding carriers simply because they employ wirgless transmission equipment. This has

oceen WinStar's poirt a!l along as Consclidated's and FP&L's comments demonstrate.

there '$ an acute need for the Commission to provide additional instruction to incumbent

LECs and utities that WinStar and other simiardy situated wireless local exchange carriers
r@ @nty [ { Tl

I it I | I . [ EI I. | ” I e ' .u

‘A

& FP&L makes several curious 'egal claims. For example, t asserts (correctly)
that, in Section 224(a)1), Congress defined “utility" as "any person who is a local
exchange carrier or an eiectric, gas, water steam, or other public utility, and who owns or
controls poles, cucts, conduits or cther nghts of way used, in whole or in part, for any wire
communications . . . ,” and then claims that camaers that employ wiceless ransmission
facilites are not “utilites® enttied 10 access rghts of way.

- Thisis a nonsensical claim. Section 224(a)(1) defines who must gravide access to
nghts of way. not wha Can ciaim accesa o rights of way. Section 224(f)(1) provides that
any utility” must provide access to rights of way 10 any “telecommunications camer.”
“Telecommunicstions carrier” is defined broadly in Saction 3(44) t0 include “any provider
of telecommunications setvices, except that such term does not include aggregators of
telecommunications sefvice.” Wireless carriers are thus clearly “telecommunications
carriers” entitied 0 access rights of way. Even if they were not, 38 GHz carmriers such as
WinStar empioy a combination-6f wireless and wireline ransmission facilities in order to
provide service to end us/gclocﬂomhangocumn. and the end device is attached via
wireline.

-12-
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Obviously, withaut such further guicance. incumbpent carriers and utilities wiil employ a
vanety of arguments. some scphisticated, some not 50 sophisticated. in order to deny
WinStar and other similary situated carriers the access that is mandated ty ‘re

Telecommunrications Act.
CONCLUSION
For the foregoing reasons, the Comurussion shouid clarify that incumbent LECs
and utilities must provide wiraiess compaetitive ‘ocal exchange carriers, such as WinStar,
cosl-based access o0 roofs and related riser conduit for the purpose of developing their
locat transmission ana distribution facilities.

Respectfully submitted,

i .
N (;..,L..._

Vianatih. O MNiabhne
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WINSTAR COMMUNICATIONS, INC.
PETITION FOR CLARIFICATION OR RECONSIDERATION

WinStar Communications, in¢. ("Winstar”), a provider of competitive dedicated s d
switched iccal services, by its urdersigned counsel, heredy petinons the Commission for
clanficaton or reconsiceration of a single aspect of the First Report and Order in the
above-captioned dockets. FCC 36-325, released August 8, 1986 (the "Order). ¥
L INTRODUCTION AND SUMMARY

While the Teiecommunications Act of 1998 ("1996 Act’) established the initia)
framework for competition in local exchange markets around the country, the Commis-

sion's Order successiully transisted the broed outiing of the 1986 Act into more specific —

4 WinStar provides I0Cal 18ecommunications s8fvices on & point-to-point basis
using wireless, digital millimeter wave capacity in the 38 gigaherz ("GHz") band, a
configuration referred 10 by WinStar as Wireiess Fiber®™ because of its adiity to duplicate
the technical characieristics of fiber optic cadie with wirsiess 38 Gz microwave
transmissions. WinStar's typical installation of 38 GHz equisment has 8 hughly discrete
profie. A WinStar “instatiation” normall is no more than spproximately four feet in heght,
to which several dishes, esch of which is approximately the se of 8 medium pizza, can
be attached. NO separsis power source is needed. This instailation s considerably more
compact and less intrusive than the typical microwave facilities employed by incumbent
LECs as pan of their network srchitecture.
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and consequeéntly more wothwhile — ruies and reguiations  True to ns guding principies,
the Commussion promuigated ruies that are appropriately Sro-compeuusn, rather than pro-
competnor, and nas facilnated the resolution of nterconnection negotations betweer many
new entrants and incumbent local exchange camers ("LECs"). )

This Pettion requests that the Commission clanfy WinStar's nght, where it operates
as 2 facumes-based competitive local carrier, 1o locate ts 38 GHz microwave equipment
on the roof of utiiity premimses and to utilize relatad riser condurt owned or controlied by the
utility, in order to provide competitive (0cal services to end user customers. as well as for
purposes of interconnection. Aithough WinStar believes that the framework for competition
- outlined in its Order clearly provides that incumbent LECs cannot discriminate against a
camer because of the nature of its distribution technoiogy (in WinStar's case. 38 GHz
microwave transmigsion), incumbent LECs have been reluctant 10 entsr into binding
arrangements that would enable WinStar to utiize, at cost-based rates, roofiops anc
related riser condun owned or controlied by the incumbent LEC absent ciear instruction
from the Commission. As demonstrated betow, WinStar believes that minor ciarificaton
by the Commission wouid sliminats this very significant barmrier 10 competition and would
expednte and simplify imerconnection negotiations, thus speeding competition for local

services 10 end user customers.
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Il THE COMMISSION SHOULD CLARIFY THAT WIRELESS CARRIERS ARE
ENTITLED TO ACCESS ROOFS AND RELATED RISER CONDUIT OWNED OR
CONTROLLED BY UTILITIES, INCLUDING INCUMBENT LECS
in ts comments in this proceeding, WinStar noted that, in contrast to fider based

sarers, WinStar will Ltiize technoiogically unique, state-of-the art 368 GH;. Tansmission

equipment as a centrai component of its transmission and distnbution network. Fyrther, as

a fixed-point-to-point wireleas camer, WinStar noted that ¢ wil need 10 piace s microwave

transmission ‘acilities on roofs and utilize reiated nghts of way (most importantly, riser

corduit) owned or controiled by utilities. including incumbent LECs.¥ In pracuce, the rights
of way utiized by WinStar's fiber based competitors chiefly inciude pole attachments as

- well as underground conduit and ducts, through which fiber optic cable is strung. In

contrast. !ocal exchange carriers such as WinStar that rely upon wireless microwave

faciines have virtually no use for pole attachments or underground conduits or ducts,
precisely because their transmission faciiity avoids the need for these conventional nght
of way obstacles.

in s Croer the Commission interpreted in substantial detail the broad nondiscrimi-
natory access requirements of Section 224(f)(1) which provides that a utility must grant
telecommunications camers such as WinStar access 10 all nghts of way owned or
controlied by the utilty. Order at 1] 1118-1187. Analyzing this provision, the Commission
cofrectly recognized the broad mandste of Section 224(N when i stated that ‘[tjhis

dwmsmmemmmmumwaQOummmand

i See WinStar May 20, 1998 Comments in this proceeding (at 2-8).
3
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property to impede, inadverienty 3 ctnerwise, ihe ‘nstallaton and mantenarze of
‘elecommunications and cab'e equipment Dy those seeking (0 comoete in hose figlds
Drager at ] 123 The Commussion turther conciuded that it celieves 't uniiksly trat
Congress intended !0 allow an incumbent LEC to favor itself over us cc;moemors with

respect 10 attachmeants 10 the incumbent LEC s facities. . . .* Orgerat 4 1157. The import
of the Commission’s hoidings :hus appears simpie: compettors nave the same nght as
utimies (such as the incumpent LEC) to piace attachments on nghts of way or ‘aciites mat
the utitity owns or controis. This is a particulanty broad mandate (as Congress intanded).
Unfortunatey, in ts Order the Commussion failed 10 provide sufficient guidance on the one
nghts of way ssue central to WinStar's sfforts to offer competitive 10cal services — nameyy,
actess by wireiess iocal exchange carmiers (0 utility roofs and related riser conduit.

(n ts discusmion of Section 224(f) and rights of way the Commigsion conciuded :hat
‘the reasonableress of particulsr conditions of access mpesed by a utility should os
-asolved on a case-spectic basis.” Order at | 1143. As the Commission appropriately
recognized, here are umply 0o many variables 1o pennit any other approach” other than
a case-by-case basis. Similarly, the Commssion was correct that the broader access {0
nghts of way mandated by Section 224( will hkely mcraase the number of disputas and
“may cause small sncm‘lum LECs and smal entities 0 incur the need for addtonal
‘@S0UICes 0 evaluate, procass and resolve such disputes. . . ~ Id. As a resuit. Le

Commission correctly conciuded._that 1t should Not “sNUMErale a compréhensive regime

-
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of spectic rules. but instead establisn a few uies sucplernented by certain guidehnes anc
presumptions. /.

in the section of the Order particuiarly rel@vant 1o WinStar. the Comrussion rotee

that commenters were divided over whether 3 broad or narrow mterpre!atsén of ‘nghts o/
way” snouid appiy. in doing 0, 1t ncted that an cvery troad interpretation couid negatively
affect buidirg owners and managers. as well as small incumbent LECS, “by requiring
adaiional resources 10 effectively control and monnor such rights-of-way located on their
properties.” Croer at 9] 1185. Rather than addressing the specific nght of way 'ssues raised
by WinStar (roofs and riser condunt) the Commission cenciuded only that Sechon 224(f(1)
" likely does not mandate

that a utity make space avaiable on the roof of ts corporate offices for the

instaliation of a telecommunications camer's transmission towe’, although

access of this nature mMght be mandated pursuant 10 8 request for intercon.
nection or for access 10 unbundied elements under Sacton 251(¢c)(6).) The

intert of Congress in Section 224 () was to perms cable operators and

telecommuniCations camers (0 'piggydack’ along distnbution networks cwned

or controlled by utikties, as opposed to granting access to every piece of

equipment or rea’ property owned or controiled by the utility.
Croer at para. 1188 (footnotes omitted) (emphasis supplied).

As notec above, WinStar belisves that the Commission was correct to establish
guidehnes rather than comprehensive rules, however, in going so the Commission failed
10 cleartly estadlish the 'om guideline that would address {ng particulanzed concem cf
absoiutely critical importance to WAnStar and wruch is clesrly mandated by Section 224(f).

As 3 result. in contradistinction 16 the ciear mandaie of Section 224(f), incumbent LECs

-
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repeatedly have sougnt to refuse WinStar access 1o roofs and nser condut under therr
control, particulary at cost-based rates.

For this reason WinStar requests that the Commission clarfy that utiltes. nciuding
incumbent LECs, provide WinStar access to roof tops and related nser con;:un under theur
control, at cost-based rates. in order for WinStar 0 ingtall ts 38 GHz radic equipment in
furtherance of s transmisscon and distribution network. WinStar does not chalienge tne
Commussion’s conclusion that the reascnableness of conditions limiting such access
snouid be considered on a case-spectiic basis. However, there will be no basis for such
case-specific adjudications if &t is nct. clear as a genersi guideline that such access is
- mandated.¥

As noted above, the Commission has firmiy established fiber-based competitors’
nght to nghts of way such as pole attachments and underground duct and conduit owned
or centréllod by a utiity. Therefore, it would be unreasonable 10 discriminate against
altemative technoiogies, such as WInStar's 38 GHz distribution networks, by not clarifying
winStar's nght to rocfs and related riser condurts — the true bottienecks which mopede
wirgiess Camiers’ entry into locsl markats. Moreover, i 8 contrary o the explicit provisions

¥ mmhacon-dyroeognwmmoscopoofauumyc
owmrshipaeomoldmmmafdgmuwsamdmnlumdmatho
Commission “‘cannat structure genersl access requirements whers the resolution of
conflicting claims as to & utility’s control or ownership depends upon vanabies that cannot
now be confimed.” Order at § 1179. By this petition. WinStar is seeking only that the
Commission firmiy estabiish the general principie that WinStar is entitied to ail nghts of way
owned or controlied by a utility, and that this inciudes roofs and reiated nser condutt useful
and necsssary for placement of its 38 GHz equipment.
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cf Section 224(f)(1) which mandates carrers’ access to “any pole. auet. corduit or ngh:-cf-
way * Fcr a wireiess iocai excnange carmier such as WinStar, access to rocfs and rise’s
Ly Jefintion 1s access 1o tha cnticai nghts-of-way.

As the Commission nas recognized, Section 224(f) mandates acce;s "avery time
a lelecommunications carner ... S9eKs access 10 tne ubliky facilities or progerty .. with the
mted exception allowing elsctrc utlities to deny access” for insufficient capacity o for
safety and reiiability reasons. Order at 1 1123. Moreover it is contrary to thne Commission's
own broad mierpretation of Section 224(f). ~or exampie. the Commission has concluded
that Section 224.1) not only mandates actess o a utility's existing rights of way, but that
" 1t requires Ltities 10 exercise their powers of eminent domain Lo "expand an existing right
of way over pnivate property 1 Onder to accommodats a reQLest for access. just as - wouild
be required ¢ modiy its poles or conduds to penmit attachments.” Ordlerat § 1181. Clearty,
given the Commission's emphasis on promoting atemative 19crnologies to serve lacai
customers, it couid not intenuonally have nterpreted broadly rnghts of way that serve
wireine carmers and narmowly interpreted rights of way that serve altemative wireless [ocal
exchange camers. The only reasonabie inerpretation is that the Commssion faiied to
ciearly enunciate’ the general principle that wirsless carriers such as WinStar are entitied

-
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to roofs and related riser conduit on the same basis that wireling Camers are entitled to
_poles, ducts and conduit. £

Moreove’. at least certain of the incumbent LECs (such as US West) have stated
n WinStar state cerification proceedings that they rely upon macrowav; transmssion
faciites as an integrai part of ther transmission and distribution network. Thus, failure dy
the Commission 10 establish the principie that WinStar is entitied 10 roofs and related riser
condurt would enabie ncumbent LECs to favor themsaives over competitors in a biatantly
discnminatory fashion that must not be sanctioned by the Commission.® The fundamentai
1SSUG 8 tO ensure that wireless camiers such as WinStar are able 10 piggyback upon the
~ nghts of way owned or controlied by the incumbent LECs in the manner clearly imended
by Congress when it adopted Section 224(f). Failure by the Commission 1o clarify this

general pnncipie would result in the unintended effect that wireline camers wouid have

L it i1s immatenal ©© WAnStuar whether such access is considered a right of way
or access (0 an unbundied element, provided that such access is avaiabie at forward
looking, cost-based, nondiscriminatory rates. and specifically at rates nc higher than the
Totai Element Long Run incremental Cost ("TELRIC®) rates the Commission has
established for interconnection and unbundied network siements.

8 Whether any specific utiity or incumbent LEC has chosen to utiize
“microwave tranamission.media is imelevant 1o the question of whether WinStar is entitied
1o access rocfa and related riser conduit. As ne Commission has recognize, the import of
Section 224(1) is 10 ensure that “no party can use 18 control over the enumaerated facilities
and proparty to mpede... the instalistion and telecommunications ... equipment by those
seeking 10 compets...." Ordder st § 123. Thus even where an incumbent LEC has chosen,
as & matter of architecture and erigineering, not to employ microwave radio equipment, i
must allow competitors who chooss 10 Luse such equipment access o the necessary rights
of way.
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vruaily unfettered access to the nghts Jf way necessary to develop their networks, while

wireless (0cal exchange carriers such as WinStar wouid be depnved of similar access
CONCLUSION
For the foregaing reasans. WinStar requests that the Commssion da;';fy that utities
must provide wireless competitive local camers. such as WinStar, cost-based access 10
roofs and reisted riser condunt for the purpose of deveioping their local transmission anc
distribution faciities.
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