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SUMMARY

MediaOne, the nation's third largest MSO, suffers from one of the most bizarre

but unintended consequences of FCC rules. Serving approximately 4.9 million U.S. cable

subscribers, MediaOne is approximately half the size of each of the two largest MSOs. Yet the

FCC's attribution rules treat it as larger than Time Warner, due to the double counting of

customers under the FCC's current attribution rules. Thus, MediaOne currently runs headlong into

an artificial 30% limit on cable passings, making it impossible for MediaOne to scale its

resources even to reach the actual size which horizontal rules currently allow.

The concerns which give rise to the original rules under the 1992 Cable Act are

demonstrably moot. Congress was concerned that the venical integration ofcable operators with

cable programmers created market incentives for MSOs to discourage the formation of new cable

programming services. which had no other significant avenue to reach customers. Since the

ownership limits were first promulgated, the number of unaffiliated programmers has exploded.

MediaOne's experience demonstrates how an MSO's actual programming influence

can be limited in fundamental ways by market realities. MediaOne focuses on broadband

networks. and has fewer programming interests than any of the top six MSOs. yet is likely to

have its growth checked by the current ownership rules. While FCC rules allow up to 40% of

the conventional analog channels to be used for affiliated programming. less than 3% of

MediaOne's channel capacity carries affiliated channels. While MediaOne obtained a minority

mterest in a Time Warner affiliate when it was first co\,entunng on Full Service Networks. It
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clearly does not control Time Warner or Warner Bros., or Turner Broadcasting System. Inc.

Further, by dramatically expanding its broadband platform, MediaOne has also dramatically

expanded the avenues open to unaffiliated programmers through "must carry," commercial leased

access, and public, educational, and governmental (PEG) access channels. Moreover, the

ubiquitous availability of DBS has created a powerful market force: Given 175 DBS channels

and a DBS growth rate in excess of 40%, it would be foolhardy for a cable operator not to make

diligent efforts to expand capacity and add channels to meet the competition. In the real world,

a reasonable attribution policy would not assume that MediaOne has programming control over

twice the subscribers and twice the bandwidth than it actually does. Instead, the rules should be

reshaped towards the fundamental "policy of the Congress" to "rely on the marketplace, to the

maximum extent feasible."

In 1992, both Congress and the FCC recognized that there were benefits to cable

system consolidation, although they were largely seen within the context of the video distribution

marketplace. MediaOne has transformed its systems into advanced networks, with upgrade

Investments far greater than its Social Contract commitments. The company is on a pace to

complete 70% of plant to Hybrid-Fiber-Coaxial (HFC) 550 MHz or better (750 MHz) by the end

of 1998 - two years before the Social Contract requires. MediaOne's largest region (Northeast)

demonstrates the massive improvements in customer service made available with scale. Including

a Network Operations Center (NOC) for customer service with customer service representatives

on duty 24 hours a day, 7 days a week; fiber interconnections of headends to proVide redundant

routing and minimize outages; and continuous status mOnitoring. so that the failure or Imminent
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failure of part of the network is immediately known, rather than relying entirely on customers

to call to notify us of a service outage. Other MediaOne regions are being similarly advanced.

but the horizontal cap arbitrarily prevents growth through significant acquisitions or expansions.

More importantly, scale is essential for MediaOne to offer facilities-based

competition in telephony and data. The Commission has recognized the benefits which MSO

growth has for competition with ILECs. MediaOne offers residential local telephone service

offerings over its HFC network infrastructure in Atlanta and in Southern California, and by the

end of 1998. we will offer competitive telephone service to over 1 million residences. Scale has

also allowed MediaOne to aggressively roll out high speed Internet service in Boston, Chicago,

Atlanta. Jacksonville. South Florida. Detroit and Los Angeles. By the end of 1998, over 2.4

million homes passed by MediaOne's network will be able to receive high-speed Internet access

service. To date. MediaOne has also provided some 300 schools across the country with free

high speed connections to the Internet.

But in facilities-based competition. size matters. The largest region (Northeast)

is dwarfed by the incumbent LEC's (Bell Atlantic's) customer base. MediaOne's annual cable

revenues for the entire country are less than one tenth Bell Atlantic's revenues from the Northeast

alone. Yet MediaOne is the party constrained by artificial ownership caps. The distorting

effects of the current ownership rules must be contrasted with the rules in place for our

competitors. Telephone mergers are subjected to scrutiny under standards whIch do not find a

pnon concern for concentration below 50% Even under the heightened scrutiny sometimes



applied to the video market, broadcasters are allowed at least a 35% reach, plus more to

encourage investment in technology. These more relaxed ownership limits have spurred

investment and competitive upgrades. Competition to ILECs for voice and high-speed data rests

on an aggressive rollout of wired broadband capacity. along with customer service and telephony

capabilities available only with scale.

Unless there are very compelling justifications for prohibiting one fonn of

competitive business growth. FCC attribution policies should not artificially constrain the size

of cable companies when size is what will extend consumer benefits.

MediaOne recommends six specific changes to the attribution and ownership rules

which reflect the fundamental changes in the communications marketplace since 1992 and

promote the goals of the 1992 and 1996 Acts.

1. The Commission's horizontal ownership rule should not attribute customers if an operator

cenifies that: (1) the interest is a minority interest, and (2) the entity in which the

minority interest is held is not included in, and does not come under, the mmority owner's

carriage negotiations or agreements. As funher assurance. the Commission could provide

that neither the MSO with a minority interest nor the prime MSO may coerce any video

programming vendor to provide, nor retaliate against such vendor for failing to provide.

the programming service to the other company.

\'1



2. Regardless of the Commission's ultimate decision on how to revise the cable attribution

rules, the rules should be revised to scale an entity's attributable portion of cable

subscribers to that entity's attributable equity in any business structure. For example,

MediaOne's 25.5% interest in Time Warner Entertainment (TWE) would result in

attribution of 25.5% of TWE's 9.6 million subscribers.

3. As a corollary to this rule, the Commission should treat partnerships as corporate vehicles

for attribution purposes, and allow the holder of the interest to multiply the number of

subscribers served by the equity percentage held in limited partnership fonn. Tax barriers

to corporate change, and the corporate efforts to obtain access to capital and other benefits

of a venture. should not be allowed to control communications policy, or to dissuade a

willing investor from growing its business.

~. The Commission should measure cable penetration as a percentage of all homes served

by MVPDs. to recognize that cable in fact competes with all MVPDs for customers.

5. The Commission should allow a single cable operator to serve at least 35% of all MVPD

subscribers. In the event the attribution rules are not modified in a manner that

eliminates the current double counting. MediaOne proposes that the national limit be the

50% reach allowed in other industries.

\'11



6. The Commission should clarify its cable ownership rules to allow a cable operator that

is below the cap to internally add customers to existing systems without violating the

Commission's rule, even if such internal growth raises the operator's total subscriber base

above the cap.

\"111
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l. Introduction

When is 4.9 million greater than 9.6 million? When does 4.9 million plus 2.4

million equal 14.5 million? The answers to both these questions lie at the heart of these

proceedings. Only when one applies the Commission's attribution rules is a company that serves

4.9 million customers considered larger for horizontal ownership purposes than a company that

serves twice as many customers. In these comments. MediaOne Group. Inc. ("MediaOne")

explains the anomalous and perverse results erected by a combination of the current attribution

and horizontal ownership rules. and proposes specific changes to correct these anomahes.

MediaOne is the parent company of the third largest multiple system operator

("MSO") in the United States. and provides a full range of broadband commUnIcatIOns services

to approximately 4.9 million U.S. customers. MediaOne submits these Consolidated Comments

In response to the Federal Communications Commission's ("FCC's" or "Commission's") Notlcc
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of Proposed RuJemaking in CS Docket No. 98-82 (released June 26, 1998) ("Attribution

Proceeding") and the Commission's Memorandum Opinion and Order on Reconsideration and

Further Notice of Proposed RuJemaking in MM Docket No. 92-264 (released June 26, 1998)

("Ownership Limits").

These proceedings are critical to MediaOne's business and to consumers because

the rules under review currently hamstring MediaOne's ability to grow and extend the benefits

of facilities-based competition to more consumers. By eliminating double counting where one

company does not come under another's programming affiliation agreements; by applying more

tailored "dilution" standards to both corporate and partnership investments; by measuring

concentration as MVPD homes served; and by adjusting the ownership threshold to one more in

line with cable's competitors. the Commission can adjust its rules to achieve the goals of

Improved cable service and increased facilities-based competition to incumbent telephone

companies. rather than impede such consumer benefits.
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n. 1be CUllent Attribution Rules Double Count Subscribers.

A. MediaOne Is Only Half The Size or TCI And Time Warner, Inc.. But It Is
Perversely Treated As Larger 1ban Time Warner Because or The Commission's
Cunent AUribution Standards.

MediaOne suffers from one of the most bizarre but unintended consequences of

FCC rules. Serving approximately 4.9 million cable subscribers, MediaOne is approximately half

the size of each of the two largest MSOs. Yet the FCC's attribution rules treat it as larger than

Time Warner. a media conglomerate with over 12 million subscribers, and which owns a stable

of the most popular basic cable networks. premium services, and movie studios. J Thus,

MediaOne runs headlong into the current horizontal ownership caps - an artificial 30% limit

on cable passings which was adopted as a precaution against vertically integrated MSOs favoring

their own programming. The purpose of these comments is to demonstrate that industry history

and current market conditions make it unnecessary for the Commission to carry forward such

severe prophylactic policies; and to suggest very specific changes which will promote investment

in competitive broadband networks and superior customer service facilities.

B. Neart~· 10 Million 1WE Subscribers Are Double Counted, Treated As ConlJ'OlIed
B~' Time Warner And Also Anributed To MediaOne. Due To A 25.5% lnvesttnent
Made When US West Was Exploring Full Service Networks With Time Warner.

The fatal flaw of the current attribution and honzontal ownershIp rules is their

routine double counting of customers. When MediaOne (then liS West Media Group) first

Time Warner. Inc 1997 SEC Form lO·k. filed !\1:lrch :?5. ]Q9S
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sought to gain experience with Full Service Networks, it acquired a minority (25.5%) limited

partnership interest in an existing subsidiary ofTime Warner, into which many of Time Warner's

systems were placed. This entity, Time Warner Entertainment Co., L.P. ("TWE") is responsible

for managing approximately 9.6 million of Time Warner's subscribers.2 A key purpose of

MediaOne's investment in TWE was to combine the technical expertise of Time Warner and US

West in designing and testing Full Service Networks, a purpose which would have been defeated

by imposing the conventional insulating barriers - such as total non-participation in the business

affairs of the enterprise - under which limited partnership interests are deemed "non-

attributable" by the FCC.3

As a result, the 9.6 million subscribers served by TWE are counted both against

TWE and MediaOne. Time Warner is treated as having full ownership and control of these

subscribers and having full ownership and control of the programming decisions of the systems

serving them. Likewise, MediaOne is treated as having full ownership and control of these

subscribers including full ownership and control of the programming decisions of the systems

serving them. Perversely, the attribution rules assign size and influence to two MSOs in a

manner that cannot possibly provide a realistic view of the market. J

Proxy Statement for 1998 Annual Meeting of Stockholders of L' S West. Inc. Amend)\;o I. SEC Fonn
S-4 at 148 (filed March 18. 1998)

Set' 47 C.F.R, § 76.501 Note 2(g).

11l1s aberrant double counting IS endemIC In the current anTlbUlIOn rules For example. MedlaOne has a less
than 10°'0 equity Interest In Pnmestar. but MedlaOne IS charged wlth:tll 2.:' mIllion Pnmesl:tr subscnbers Tne samt'
:!.:' million customers are char~ed five urnes over 10 Tel. TIme Warner. Corneas\. and Cox The 3ltTlbulIOn rule~

have. throu~h duphcauve counting. crealed 10 million phantom subscnbers. essenllal" crealln,!: an \1\'PP Ihe SIlt'
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C. Current Attribution Policy Prevents MediaOne From Adding the Number of
Customers Now Attributed to the Company.

As a result of these anomalous attribution rules, MediaOne finds itself bumping

up against the artificial limit of the 30% horizontal ownership cap. At present, the FCC's

attribution policies treat MediaOne as having 9.6 million customers more than the 4.9 million

actually served by MediaOne cable systems. This make it impossible for MediaOne to even

reach the actual size which is attributed to it. It could not acquire more than another 2.6 million

cable subscribers without likely violating the 30% ownership cap.s It cannot grow, merge, joint

venture. or take any attributable interest in another cable operator which would allow it to scale

its resources. Yet MediaOne directly serves only 8% of the nation's cable customers and does

not have an~' significant programming interests which would wammt such concerns.

Ill. Reduced Need for the Attribution Rules/Horizontal Cap

A. Programming Concerns Whicb Were Central To 1992 Act Have Been Met

Both Congress and the Commission have made it clear that the horizontal

ownership rules (and the attribution rules which serve them) were designed to combat very

specific problems forecast in 1992. Congress was concerned that the vertical integration of cable

of Tel OUI of thin au.

This number IS based on MedlaOne's national penelTallOn roue. 58.6'jo of homes passed Another ~.b million
cuslomers served would mean MedlaOne passes an addillonal 4.5 mllhon homes. for 10lal homes passed In exces~

of Ihe current 211.359 million threshold (30'jo of945 million cable homc:s passc:d nallon\ndl' =- 21U;,Q malllon home~

passed)

"'II)lh" I
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operators with cable programmers created market incentives for MSOs to discourage the

formation of new cable programming services and that there was no other significant platfonn

through which independent programmers could reach customers. Congress recognized some off-

setting benefits, such as the potential for distributional efficiencies through larger MSOs, but

assigned the Commission a balancing role largely focused on the video distribution market, while

staying abreast of changes in this "dynamic marketplace."

The dynamics of the market have been transformed. If this ever was a threat, the

facts of the video programming market over the past six years demonstrate overwhelmingly that

those 1992 concerns have been met, and that a continuation of the current attribution and

concentration standards are frustrating Congress' goal of promoting facilities-based competition.

1. Histol)' H~ Disproved the Premise that MSOs Would Discourage the
FonnatioD of Unaffiliated Networks

The present rules are premised on Congress's perceived incentive for MSOs to

"discourage the formation of new cable programming services."b Although even in 1991. cable

teleVISIon concentration was below the prevailing thresholds for antitrust concern. Congress

believed that "concentration of media presents unique problems"- by presentmg market mcentives

CABU TElFVISION CONSUMER PROTECT10"" AII:O COMPFTITIO... An Of IQ9~. H R Rep ~o I01-62~ OIl

42 (1992H"'Q92 H.R Rep.",; Second Repon In Docket MM 92-264 at' 10

1991 H.R Rep al42
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which could impede the "flow of video programming".8 The Commission has rightly recognized

that this concern for video programming is the fundamental animating principal of the rules. Q

Fortunately, history has shown that the programming market has instead proven

uniquely robust. Since the ownership limits were first promulgated in 1992, the number of

programmers has exploded. In 1992, there were 67 networks; today there 162, an increase of

almost 60%.10 Of the 88 networks launched since January 1, 1992, over 62% have been

ulla/filiated with any cable MSOs. II Despite Congressional concern in enacting this legislation,

no monopsony power over programming has materialized. 12

MediaOne's experience IS instructive In demonstrating how an MSO's actual

programming influence can be limited in fundamental ways by market realities.

47 V.S.c. § 533(f)(2)(A).

Second Repon in Docket MM 92-264 at ~ 10; NPRM at ~ 10.

If· Statistics computcd from the follow109 sources: National Cable TeleVISion Ass'n. Cah/e Tele\'/s/on
D"\'e/opmenrs. Fall 1997. at 28-97. and A nnuaJ Assessment of the StaJus of CompellllOn In MarketS.fOr ,he Dehven
of \'ufen Programming. Founh Annual Repon. 1998 FCC LEXIS 140. Table F-5 (Jan. 13. 19981 This Slatlstlc does
not lake mto accounl networks that have launched and laler ceased operations.

" ComparP Cable Tele\'/S/on Developments, Fall 1997. al 28-97. wllh Fo/mil Annual Rt'!,on. 1998 FCC
LEXIS al Table F-5. Of the 77 plaMcd n:ltlonal progr:lmmln!.! servlccs hSled In Tables F-~ and F... of the
Commission's Founh Annual Repan. only five 16.5%) of these are affihaled Wllh MSOs The overwhelming maJority
- n networks. or 93.5% - are unaffiliated With MSOs

1: CompoTt/ H.R. Rep. No. 102..628 at 42 ttXpreS5ln~ Ita concern that ~1S0s hJ\'e excess mJrkel po"'er. or
monopsony power. In the progr:lm acqulsll10n market", With CaMe Td('\·/.\lOfI De",·Jof'ml'l!f:>. Fall IQQ-:-. at 2S·Q-.
:md Founh Annual R'·f'nn. 1998 FCC LEXIS 140. Table F·~

~

I
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First, MediaOne made a deliberate corporate decision to focus on broadband

networks, rather than assembling stables of in-house programming networks. MediaOne is

technically vertically integrated, but it has the least programming interests of any MSO that is

likely to have its growth checked by the current ownership rules. MediaOne owns only fractional

interests in E!, The Golf Channel, SpeedVision, Outdoor Life, T.V. Food Network, Viewer's

Choice, and a 50% interest with Hearst Corp. in New England Cable News ("NECN"), a regional

news channel. 13 While FCC rules allow up to 40% of the conventional analog channels to be

used for affiliated programming, less than 3% of MediaOne's channel capacity carries affiliated

channels. A reasonable attribution policy would be sufficiently refined to not attribute to

MedlaOne any incentive to discourage the formation of new cable programming services.

Second, MediaOne clearly does not control Time Warner or Warner Bros., or even

have an interest in Turner Broadcasting System, Inc. 14 There is no doubt that MediaOne owns

a 25% interest in TWE, and that the majority owner of that venture owns popular basic cable

" DISCUSSing the Increased dIVersity of programming provided by NECK the ComnusslOn stated "we agree
with NECN that granting ItS petition rfor exclusIvityI will have a pro-competitive effect on the New England Video
marketplace because removal of regulatory bamers to Its finanCial Viability will enhance. rather than Impair.
competition In the market for news. spons. public affairS. Informallon and children's programmmg" ,\ell' England
Cab/(- News. Petition for Public interest Deteml/nQ/,on RelQ/mg 10 E.tcius/\ '(' DlStnhuflOTl. 9 FCC Rcd, 3231 al ~ 32
(199~1

I. Time Warner. Inc. owns lOO~o ofTurner Broadcasting Syslem. Inc l which owns 100"'0 of Cable ~eTworks·

TBS and Filmed Entenainment-TBSI and 100~o of Time \'iamer Companies, Inc fwhlch hold Time Warner's
publlshmg Interests as well as ItS pannershlp m TWEI. TWE holds 100~o of the TIme Warner Caolt \e,works .
HBO and Filmed entenaJnmenl. which mcludes the \'ast Warner Bros. programmm~ mll~reSI" HBD. Cmemax. and
the WB !'e~'ork Time Warner. Inc 1997 SEC Fonn 10-k

8
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networks, premium services, and movie studios. But MediaOne has absolutely no control over

Time Warner or Warner Studios, and has no control over the selection of programming on Time

Warner cable systems. IS Indeed, its lack of control over the programming ventures of Time

Warner could not have been more strongly expressed than in the 1996 Delaware court decision

holding that Time Warner's programming decisions were not controlled by TWE or by US West's

preferences. 16 Again, a reasonable attribution policy would not assume that MediaOne has

programming control over 9.6 million TWE subscribers when it does not.

Third. by dramatically expanding its broadband platform, MediaOne has also

dramatically expanded the avenues open to unaffiliated programmers. Unlike broadcasters, who

control all of the programming aired on their analog and digital spectrum, half of MediaOne's

channel capacity is earmarked for unaffiliated parties over whom they have no editorial contro\.

Commercial "must carry" and retransmission-consent channels have claim to 33% of capacity,

and educational broadcasters have from 1-3 channels. I~ Other programmers have claim to 15%

of channel capacity for commercial leased access. 18 Local franchising authorities usually require

at least 3 public. educational. and governmental (PEG) access channels. sometimes more. Thus.

" Anachmenl A. AffidaVit of Jedd Palmer. Sr. VIce PreSIdent of Programming for MedlaDne at" 3

,. US West. Jnc. \. T,me Womer. Jnc and Tin/(' Womer Enterramm(!nT Cu L.P 1990 De Ch LEXIS 55.
-21 CDeL Ch 1996).

'"

"

St'l' .n C.F.R. ~ 76.56.

51'" 47 C.F.R ~ 76.701
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upgrades from 550 MHz to 750 MHz open up more than 30 analog channels, at least half of

which could be used for independent voices. This is one of the central differences between

cable and broadcasting which warrant tailored attribution standards for cable. 19 A reasonable

attribution policy would account for the market reality that as cable operators expand capacity,

diversity of infonnation over their systems is assured.20

These structural, regulatory, and business realities place genuine limits on

MediaOne's presumed programming power. In view of these realities, it is wholly artificial for

the Commission's rules to attribute programming power to Media One which it clearly does not

have.

.. Anribullon NPRM'l113.

:1, In addition. whether d1i!ual must carry anses connactual1y or othC'J"\\·.se. the potential for dlgl[JI broadcast:-.
10 oblaln cable can"la~e WIthout dIsplaCing cable services IS maximized In 3 regIme which encour3ges c:'\3CII\ Ihr
Lind of Investmenl an bandWIdth which MedlaOne seeks 10 m3ke. Medl30ne WIll address "dlgllal must· cam .. ISSUt"'

In delall In Dockel CS No 91'-120

10

.
:i,
:--i
.J,
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2. lbe Pressure of DBS Competition Compels Continued Expansion of
Capacity and Addinon of Prognumning.

The present rules are also premised on Congress's perception that there was no

viable alternative platfonn for programmers to reach their audiences. In 1992, few foresaw the

explosive growth of DBS. When DirecTV was launched in June 1994, it was accompanied by

a major national advertizing blitz. The result: by June 1995, sales ofDBS dishes hit one million

units, making DBS the most successful first-year rollout of any high-power consumer-electronics

product.2
I DirecTV alone has grown 42% in the last 12 months,22 and high-power DBS service

has gone from zero subscribers in 1994 to over 4 million today.23 Despite its relative size, the

ubiquitous availability of DBS has created a powerful market force which negates any concern

that MediaOne might "discourage the fonnation of new cable programming services." DirecTV

offers 175 channels of cable programming.2~ The pressure of DBS competition compels

MedJaOne. and all other cable operators, to continue to expand capacity and add programming.

No matter how strong a cable operator's interest in promoting affiliated programming might be.

it would still be economically foolhardy for a cable operator not to make diligent effons to

expand capacity and add channels to meet the competition.

. ' Mark RobIchaux. Duhmg II OUI Once Q Laughmgslod.. DIf"t'ct-Broadcast rl' Gn·col CaM.. a ScarL'. The
Wall Street Journal. Al (No\'. 6. 1996).

Media Busmess Corp.. ShRepon. July 1998 at 11.

Id (lotal subscnbers for OlrecT\' and Echoslar exceed :- million)

:.. .... ""flul A J:U'S~fnl('n' of lh(' Staru.\ of COmpt"IIUJn ,,, Afar/.. ('1.\ Inr th l ' Dt'/,,"."n o( J"lti..·o PrtJ.I!rll",,,,1/1/:. Founh
Anl/ual Ref'"n. CS Ok! 9'7·141. FCC 9'7-·t!~ /January 13. 19981 3t C·:;
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The 1992 Act expresses a fundamental "policy of the Congress" to "rely on the

marketplace, to the maximum extent feasible,tt25 and a mandate that ownership rules "reflect the

dynamic nature of the communications marketplace. ,,26 The presence of vigorous competitive

pressures on cable operators to expand their programming line up stands in stark contrast to the

market as it stood in 1992. This market incentive alone warrants a fresh look at the continued

need for artificially aggressive attribution or low horizontal caps.27

B. The Expected Benefits of Cable CODSolidation Envisioned In 1992 Are Currendy
Frustnlted by Artificial CODSnnts

In 1992. both Congress and the FCC recognized that there were benefits to cable

system consolidation. Congress specifically identified "efficiencies" in "administration,

distribution. and procurement ofprogramming" and in risk-taking as counterbalances on an overly

stringent limit on the size of MSOs, and left the door open to evaluate other "benefits. ,,28 In

1992. those benefits were largely seen within the context of the video distribution marketplace,

CABLE TELEVISION CONSUMER PROTECTION AND COMPETITIOI' ACT OF 199:!. 106 Slat. 1460. 1463. §
2(b)(2)

Jd at ~ 613(0.

Although the Commission has expressed concern over the economic consequences of JOlnl cqulpmcnl
purchascs (NPRM ~ 30). thiS IS not a slatulory cnlena. Moreover. thc industry'S Opcn Cablc Inlllall\'c. In which Ihc
CommisSion has already placed confidence. should ehmmalc any such concern Thc Opcn Cablc Inlllatl\·c IS
deslgncd 10 prcvent any pany--mdudmg MSOs--from obtamlng a propnclary lock on nangallon dcnccs. Inslead.
Ihc dcslgn will permll multlplc compctlng vendors 10 "TIlC 10 advanccd nangauon dcnccs. and Will promolc a single
mduslTy siandard This Jnlllatl\'C should ehmmatc any conccrn Ihal thc CommIsSion might OthCl""ISC havc In
cqulpmcnt purchaSing.

:. 199::! Housc Rcpon al 43: 47 l'.S.C ~ 5331OC2llDHGI

I~
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Those benefits have indeed been realized. As US West Media Group, MediaOne

first invested in cable television in 1993 with a $2.5 billion co-venture with Time Warner to

experiment with Full Service Networks. In 1994, the company purchased a regional cluster in

Atlanta from Wometco for $1.2 billion, then made an $11 billion cable investment in late 1996

by acquiring Continental Cablevision, Inc. MediaOne transformed the Atlanta market from a

low-capacity. one-way video system to an advanced 750 MHz, two-way active network. at a cost

through 1998 of approximately $785 million. MediaOne continued its aggressive technological

push with the Continental systems. By the end of 1998, its upgrade investment wiJI exceed $2.5

billion. far greater than the $1.7 billion commitment Continental Cablevision agreed to in the

Social Contract with the FCC. Overall, MediaOne is on a pace to complete 51 % of plant miles

to 750 MHz Hybrid-Fiber-Coaxial (HFC). and another 15% of plant miles to 550 MHz HFC by

the end of 1998. two years before the Social Contract requires. Subscribers benefit immediately

from more reliable service, improved signal quality. expanded programming choices. and

upgraded navigation devices. The addition of standby power and network monitoring further

enhance the reliability of the plant.29

As a result of investment and scale economies. MediaOne is also an industry

leader in customer satisfaction. Consider the largest region. in the Nonheas1. In 1990. the region

employed about 1.500 employees to serve fewer than 700.000 subscribers with 3~ headends.

:-- S(-l', MedlaOnr SOCIal Contract. 1997 Pro!!ress Repon 1QQ":'. :u :' - -
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Through internal growth, system swaps, and technological integration of the region with fiber.

the Northeast region now employs about 3,200 employees to serve over 1.2 million subscribers.

That consolidation has allowed MediaOne to make massive improvements in customer service,

including a Network Operations Center (NOC) for customer service, with customer service

representatives on duty 24 hours a day, 7 days a week; fiber interconnections of headends. to

provide redundant routing and minimize outages; and network monitoring, so that the failure or

imminent failure of part of the system is immediately known, rather than relying entirely on

customers to call with a service outage.

Scale also enhances competitive advertising. The Commission has previously

recognized the importance of the regional mass-media advertising that clustering allows. 30 We

have now entered an intensely competitive era when national branding is crucial to competition.

as DirecTV's experience has demonstrated in the video marketplace. MediaOne has pioneered

the concept of branding the broadband cable platform itself. rather than merely promoting the

Sec Implemenrallon ofSeclIons of the Cahlt· TelenslOn Consumer Pm(('ClIOIl mId COmpt'fI(lOlI.-I C( of 199:.
Thmf Order on Recon.. 9 FCC Red. 4316 at~ 142 • 143 (1995)1 allowmg ad\,entsm!! of tales "plus franchIse fees"
10 faCllnale regIonal markeung),funher "con denied. Thmecnth Order On ReCOil. II FCC Rcd 388. ~46 ~ 14b·
47 (1995l(subsequenl hlSIOry ommedl Sec also Un/rOml Raft'.Sewng Methot/oloI:'. CS Dkt ~o 95·17"j
(!\o\'ember 29. 1995); Amended SOCIal Conrrac( of Cnrmnenral CahJenslOn Inc 11 FCC Rcd IIII~ n ~- . .lQ
(19961(FCC has penmned the estabhshment of stalewlde or regional rales for equIpment and installation. In

reCO[!0I110n of markel reahtlesl. SOCIal Controc( for Tml,.. lIamt'f. 11 FCC Rcd :7Sloi (IQQ:'I

)~
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brands of programmed channels which are being commoditized.3J National advertising makes

sense if we are pennitted to expand sufficiently to benefit from national buys.

Growth, however, is an essential element to such improvements. The investments

needed to achieve this quality of customer service and network management is affordable only

when a region is of a size comparable to MediaOne in the Northeast. Other MediaOne regions

are on a similar path. But the horizontal cap arbitrarily prevents growth thorough significant

acquisitions or expansions.

C. The Rules Must Accommodate the Benefits of Facilities-Based Competition in
Telephony and Data

In 1992. the benefits of MSO growth were largely seen within the context of the

video distribution marketplace. But by 1994. the Commission explicitly recognized the benefits

which MSO growth would have for competition with ILECs. In a report to Congress. the FCC

observed that:

Clustering .,. may reflect strategic decisions by cable operators
to position themselves to compete against LECs that are poised to
enter the market for the distribution of multichannel video
programming. Creating large geographic regions of contiguous
cable markets may allow a single MSO to construct more cheaply
the network necessary to provide telephone services on a wide
scale. By connecting the contiguous systems with fiber optic links.
a large regional cable firm may be able to compete better In both

'; At first. McdaaOnC"s ta~hne "This IS Broadband. nus 15 the=- \\'a~ ,. perplexed Industry .ld\"~nlsln~ e\.ecutl\"e~

In the tWI' years since. Broadband has I!alned a muhllude of fl'lll'wer~
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voice and video distribution with the RBOCs, which serve large
geographic regions. Future cable networks that offer multiple
services (voice, video, and data) may require companies to serve
larger markets in order to fully take advantage of economies of
scale and scope. Therefore, clustering may be viewed as pro
competitive both in terms ofcable companies' entry into the market
for switched voice and data services, and in terms of positioning
themselves for potential competition from LECs in the market for
video programming.

111 the Matter of Implementation ofSection 19 of the Cable Television Consumer Protection and

Competition Act of 1992.9 FCC Red. 7442,7518-7519 (1994).32

By 1996, Congress identified cable television operators as the most likely

candidates to provide facilities based competition to ILECs. Indeed. the 1996 Act establishes "a

pro-competitive. de-regulatory national policy framework designed to accelerate rapidly private

sector deployment of advanced communications and information technologies and services to all

Amencans." S. Rep. No. 230. l04th Cong., 2d Sess. 1 (1996).

SImilarly. In the Fourth Compellllon Order. the CommISSIon explamed that

regIonal clustering may also enhance MSOs' ablllry 10 compete successfull~' In the future wllh LEes and
major electriC utilities as prOViders of data transmiSSIon and local telephone ser\lces Commenlers suggest
that clustered systems mcrease cable operators' abtilly to be more compellll\'e across a r3n~e of markets and
technologIes Ie,g.. "Ideo programmmg deh\'eT)·. telecommUnications. Intemetaccess sen'lces la, "full sen'lce
pro\'lders" In these markets .

.~ nlll/ul A Hl·l.\n/('nt of 'hI' S'OIll,\ of Compl·tl/WIl m Marlie'" for ,h.. Delll'en of lId.." Pn.'.r:rammm.r:. rounh Annual
Repon. 1991\ FCC LEXIS 140.' 140 erel Jan I::, 199111 (iootnole, ommedJ

"·,,,,.'1 i
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MediaOne is a prime example of fulfilling that promise. MediaOne has made

great progress, in a short time, into the delivery of high-speed data and competitive local

exchange company (CLEC) telecommunications services. MediaOne launched residential local

telephone offerings over its HFC network infrastructure in Atlanta in January, 1998 and in

Southern California in April, 1998. We have obtained CLEC certifications in California, Florida.

Georgia. Illinois, Massachusetts, Michigan, and Minnesota, and by the end of 1998, we expect

to offer competitive telephone service to over 1 million IY!sidences.

Scale has also allowed MediaOne to aggressively roll out high speed Internet

sen'lce. MediaOne Express has been introduced to markets that include Boston. Chicago.

Atlanta. Jacksonville. South Florida, Detroit and Los Angeles. with more to follow. 33 Over

40.000 MediaOne customers now subscribe to this service. By the end of 1998, over 2.4 million

homes passed by MediaOne's network will be able to receive high-speed Internet access service.

To date. MediaOne has provided some 300 schools across the country with free high speed

connections to the Internet via MediaOne Express. In addition to a free cable modem. free

servIce and free installation, MediaOne also offers the schools a number of traming and suppon

sen'lces.

MedlaOne Express has merged With TlmC' WamC'r's RoadRunneT The fig UTes pTesC'nlC'd hC'TC' an' lOT sC'r\"lcC'
m'C'T MedlaOnC"s nC'twork only
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Clearly, facilities-based competition against ILECs is possible. But MediaOne

needs to increase its scale to make it work. While our largest region, the Northeast provides

service to 1.2 million customers, Bell Atlantic, by virtue of its FCC-approved acquisition of

NYNEX, provides 43,714,000 access lines from Virginia to Maine.34 Nationwide, MediaOne's

domestic cable operations generated revenue of $2.3 billion in 1997, while Bell Atlantic's

revenues in the Northeast alone topped $25 billion in 1997.35 MediaOne's Northeast region is

dwarfed by Bell Atlantic's customer base, and MediaOne's annual cable revenues for the entire

country are less than one tenth Bell Atlantic's revenues. 36 Yet MediaOne is the party constrained

by ownership caps.

In purchasing telephone equipment. size matters. For example. as a result of its

merger with Bell Atlantic last year. NYNEX reported savings in excess of 25% on $1.5 billion

worth of fiber optic transmission equipment.37 sac and Ameritech projected S1 billion in annual

savings from their planned merger.3~ Southern New England Telephone (SNET). with whom

MediaOne competes in video and voice. offered a similar explanation of its merger with Sac.

PRELIMINARY STATISTICS OF COMMUNICATIONS CmlMO:'ll CARRIERS 1997 (FCCI

PRELIMINARY STATISTICS OF COMMUNICATIONS CU\1\10~ CARRIERS )99~ (FCCl

Anachmenl B IS a state.by-stale companson of Ie Iephone and cable pro\"lders In .\1edlaOne's lar.!!es[ re!!lon

SBC Continues A cqulSlIIolI Bmge Wuh A n1C'nlL'ch ,\e\'{ Tllry.!el. Communlcallons Toda~, .'.la~ 12. )99S
AnalySIS clle "enormous COSI savings" from the merger SBeA men/L'ch .\!"ry!cr II ollid Creal" F,na POll "I' Ho/l.l,·,

Fiber OpIlCS Jl.ews. May 18. 1998

"SBC"lIould Cn'OIe B'1:I!L'J( LEC In $6: BlllulIl S/II'~ D,'111 1(11 .~",en/n-i;"Comm Dad~, .'.la\ 12. IQ91-
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The only sensible way for MediaOne to compete with Bell Atlantic is to continue to cluster and

grow its facilities to achieve the scale needed to stay in the competition. If the Commission

wishes to encourage facilities based competition, it must allow MSOs to close the gap in

purchasing power with ILECs. The "dynamic market" which the ownership rules must serve

offers an opportunity undreamed of in 1992-to promote a regulatory environment in which cable

operators may not merely offer better video distribution and customer service, but one in which

they may present the first real competitive choice of residential telephony, the key goal of the

1996 Act.

1\'. Existing Rules Handicap Cable Against Our Competitors

A. The More Relaxed Ownership Rules Applied to Cable's Competitors Have
Stimulated InvestmeDt

The distorting effects of the current ownership rules must be contrasted with the

rules in place for competitors. Telephone mergers are subject to FCC scrutiny under Justice

Department standards which do not find a pnori concern for concentration far in excess of the

cable industry.3Q Courts frequently approve even larger consolidations."(' The result of these

'. Set' In n' Appl,cQllons of NrNEX Corp and Bdf A'/anlle Corp. 12 FCC Rcd 19985. 2005~ - 20058
(1997l1ComnllsslOn approved merger of RBOCs where the relevant market concenrratlon. as measured by the
Hlrschman·Herfendahl Index (HHI). would be over 3400. would be "well above the Ihreshold~" of the Justice
Depanment's 1992 Merl:!er GUldehnes for Identlfymg highly concenrraled markets: mcrease m market share also
exceeded amount presumed by Justice create or enhance market powen In compaTlSon 10 Bell·Atlantlc's market
power. the enure cable mdusTry's HHI was estlmaled by the FCC at 116b. less Ihan one-third of Bell-.o\llanllc's HHI.
and well belo". the level (18001 claSSified In the Merger GUldehnes for a "hlghl~· concenrrated·· mdusm

"'~Kh"J 1 If)
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more realistic ownership criteria in the telephone industry has been increased investment. CLEes

have raised about $15 billion over the past two years to construct and operate local exchange

facilities.41 The largest companies - the 5 RBOes and GTE -- invested $24 billion in 1996 and

$26.3 billion in 1997 to maintain and enhance their domestic networks and to add ADSL, HDSL.

and "DSL-lite".42 Arneritech, BellSouth, and GTE have likewise invested hundreds of millions

of dollars in wired and wireless overbuilds.

Even under the heightened scrutiny sometimes applied to the video market,

broadcasters are allowed at least a 35% reach, plus more (through the UHF handicap) to

encourage investment in technology.43 This expanded reach is permitted even though

broadcasters program 100% of their analog time and 100% oftheir digital channel capacity, while

cable operators have claim to half of their own. Yet even these limits are widely recognized as

counterproductive for today's competitive climate,4ol Likewise. DBS has been a formidable and

... [iII/led S,Oles \'. A /ummum CompO/lY of A mencu. 148 F.2d 416.424 (2d. Cit. 1945). As the leadmg treallse
on anlllTUst theory explainS:

Because II would be rare mdeed to find that a finn with half of a market could mdl\'ldually control
pnce over any Significant penod. we would presume that market shares below 50 or 60 percent do
not conslltute monopoly power. Several couns have adopted such a presumpllon

Phillip E. Areeda. Herben Hovenkamp and John L. Solow. IlA AI'TlTRUST L.o\w • 532 at 166 (1995)(clllng
addillonal cases that do not find any monopoly power possible with shares below 60~o or 50~o)

Wh,,· Im'eSlme,.l MOller:r. Remarks ofCommIssioner Ness Before the EconomIc Strategy Conference. March
3. 1998

..
Jd

.n CF.R ~ 73.35551el

St"(' comments of NBC CBS. ABC Fo:>. and Paxson broadcast nerworks filed In :\1\1 Dode'l %·~5
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rapidly growing competitor, not subject to any arbitrary limit on growth;45 while the more relaxed

ownership limits on commercial mobile radio service (CMRS) wireless spectrum (including PCS)

has spurred investment and compelled cellular providers to accelerate their conversion to digital. 46

B. The FCC's Rules Should Not Presume The Best Business Combination For
Today's Market

MediaOne believes that hopes for competition to ILECs for voice and high-speed

data rest on an aggressive rollout of wired broadband capacity, along with customer service and

telephony capabilities available only with scale. In the words of Commissioner Ness:

"Telecommunications is an infrastructure business -- like railroads and highways and electricity

... I f we want more and better telecommunications and information services to be available to

busmess and residential customers. someone has to put up the money to develop and deploy

them. ,,~- But the communications landscape is in an intensely dynamic stage of development.

In this environment. companies explore alternative platforms. technologies. and corporate

•• Comments of the Nauonal Cable TeleVISion Ass'n CS Dockel No. 98-102. filed July 31. 1998 al 9 /data
collected from Media BUSiness Corp. newslener. SkvReponl The NCTA commenls prOVide extended analySIS of
Ihe overall market Impact ofDBS servIce In the multichannel Video programming markel. and demonstrale that DBS
IS an effecuve consumer subsutute for. and direct compemor to. cable telenslon service .

•" O"'Tlcrsbip Interests belo'" 20~o arc Ignored~ and no enut)' 15 limned as 10 ItS ability to hold nauonv••de
Inlerests In CMRS. so long as It does nOI aggregate an Interest In more than 45 MHz of specrrum In an\' one marker
47 C.F.R ~ 20.6ta)./dl. Thm{ Annual Rcpon and Anall'SB of Comp"lltn·c Mar",'/ COl/dlllol/, 11,(// Rcspcc//(J
CommCrclal Mohllr Sen'/e,'. FCC 98-921 (released June 11. 1(98) al A-:' lover 510 billion of Investment). Apr
B-:' (537 bIllion from the public capllal markets In 1996 and 199": alone). p. 30 IconverslOn 10 dlf:JlJIl

.' Wh, In\"('s/nu'n/ MQ//t'",. Remarks ofCommlsslon~r t\ess Before Ihe: t:conomlc STTJIe:g\ Conierence.l\brch
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combinations. No one knows how consolidation in cable will occur. It might be consolidation

of existing MSOs, similar to the SBC-PacTel and the Bell Atlantic-NYNEX mergers in LEe

industry. It might be through mergers which cross traditional industry lines. AT&T's proposed

merger with TCI represents a clear bet that facilities-based competition with ILECs will come

through the broadband network. It might be Internet-style consolidations, such as GTE's purchase

of BBN (and Bell Atlantic's announced interest in acquiring it with GTE.) All of these

combinations are possible in today's marketplace, and the FCC's regulations should be sufficiently

realistic not to presume that one fonn of combination will deliver a better product than the other.

At present. the FCC's attribution policies treat MediaOne as having 9.6 million

customers more than the 4.9 million actually served by MediaOne cable systems. This makes

It Impossible for MediaOne to even reach the actual size which is attributed to it. It could not

acquire more than another 2.6 million subscribers without likely violating the 30% ownership

cap.~~ This artificial calculation effectively removes MediaOne from the dynamic marketplace.

or. at a minimum. forces it into other business combinations which may not make as much

business sense. Unless there are very compelling justifications for prohibiting one form of

business growth. FCC attribution policies should not artificially constrain the size of cable

companies and force one form of consolidation over another.

TIus number IS based on MedlaOne's nallonal penerrallon of 58.6~o of homes passed Another ~.b million
customers would mean an addl1lonal 4.5 million homes passed. which would l;1\'e ~ledlaOne total homes passed In

excess of the CU"enl 28.359 million threshold In aClUal faci. MedlaOne onl\' seryes dlreclly less than s~" of alll".S
cable households. and passes less than q~o of all homes passed ~\ cable
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The Commission has often expressed its desire to not let the hand of archaic

government regulation constrain the rapid deployment of broadband service to American homes.

As Chairman Kennard put it last month:

I don't care who wins the race to bring high capacity broadband services
to America's homes. Whether it's ILECs, or CLECs, broadcasters,
cablecasters, or satellite providers, my goals are simple: get this capacity
into America's homes, get it there as quickly as possible, and make sure
that every competitor has an opportunity to compete on a level field in
getting it there. And most importantly, give Americans a choice in the
providers of these services.... I believe we have a narrow window of
opponunity here to create a truly competitive marketplace for these new
services. If we do not act with dispatch, that window will close.49

The Commission's cable attribution rules are anachronistic. counterproductive, and

dIminish investment. The time to remove artificial constraints is now.

\'. Suggested Changes to the Rules.

MediaOne has identified six specific changes in the attribution and ownership rules which

will reflect the fundamental changes in the communications marketplace since 199:! and promote

the goals of the 1992 and 1996 Acts. A draft of the rules to reflect these changes is provided

as Attachment C.

R~nl:lfks hy Chairman Kennard 10 Ihe :'\allonal Ass'n of Re~ulalor, CommiSSioner,. lJuh 2-, IQQSJ

.,~
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A. The Commission Should Eliminate Double Counting of Subscribers Where
Programming Is Not UDder Common Control.

Given that the fundamental purpose of Congress and the Commission in creating

the horizontal ownership rules was to eliminate perceived incentives for MSOs to "discourage

the formation of new cable programming services,"so the Commission should now reform its rules

to reflect the reality of the marketplace as it has evolved since 1992.

This is especially true where the rules presume a level of programming influence

that does not exist. MediaOne's investment in TWE is a prime example. Despite MediaOne's

25.5~o equity interest in TWE. MediaOne has no control at all over the programming on TWE

cable systems.Slyet the rule presumes that MediaOne's ownership of TWE creates a level of

pro~'Tammmg influence sufficient to treat MediaOne as if it alone held TWE's 9.6 million TWE

customers. Investments such as MediaOne's interest in TWE should not create the false

presumption that MediaOne controls programming for TWE's 9.6 million subscribers. The rules

should instead allow MediaOne to grow its business through acquisition and build out of systems

over which it has actual programming control.

C"IlU TELF"ISION CONSUMER PROUCTlOr.; ANIl COMPFTITIO' All 01 IQ9:. H R R~p '0 IO~·62S 3t

·C (19921. Second Repon an Dockel MM 92·264 31' 10

. Anachmenl A. Aff. of Jedd Palmer 31' 3
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Whatever rules ultimately govern cable ownership for other purposes, the
J

Commission's horizontal ownership rule should not attribute customers if: (I) the interest is a

minority interest, and (2) the entity in which the minority interest is held is not included in, and

does not come under, the minority owner's carriage agreements. To further insure against any

shared benefit when one entity has a minority interest in another that would not be attributed

under this proposed rule, the Commission could borrow from its existing rules on carriage

agreements. It could provide that neither the MSO with a minority interest nor the prime MSO

may coerce any video programming vendor to provide, nor retaliate against such vendor for

failing to provide. the programming service to the other company.S2 The Commission could

incorporate this proposal into its existing cable ownership "reporting" regime as a simple

certification.

This proposed rule would only attribute cable subscribers to the party that controls

the programming for those customers. and in doing so it would more narrowly tailor the

ownership rules to serve Congress's stated purpose of limiting ownership as needed to encourage

programming growth. Double counting of subscribers. which is routine for jointly-owned cable

.. ThIs last concept IS borrowed from Section 610 and ~..,. C.F.R ~ 70 DOltbl. where [on~ress and the
ComrmsslOn aClcd to curb a perceived abllny of MSOs to obtam ownership mlereSIS m pro~rammer~ a.. a condulon
of carTIa~c
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systems under the current rule, would be eliminated in all cases except where the programming

of the jointly-held systems is in fact influenced by a minority owner. 53

B. The Rule Should Reflect die Percentages of Interlocking Interests Reganlless of
Whetber the Commission Adopts Higher or Different Thresholds For Attribution
of Equity.

Regardless of the Commission's ultimate decision on how to revise the cable

attribution rules. the rules should be revised to dilute an entity's attributable portion of cable

subscribers by that entity's attributable equity in any business structure. If a company holds 25%

attributable equity in another cable entity, then it would be deemed to have 25% of the

subscribers served by that entity, rather than 100% as under the current rules. With the variety

of interlocking ownership vehicles in existence today. and the inability to foresee future

permutations. this simple rule would assure that the Commission's ownership limits on cable

systems do not attribute any more of a system's subscribers to the party holding that interest than

the level of equity attributed to that party.

C. The Commission Should Treat PartDership Interests Like Corpol'3tf' Equity To
Reflect Attributable Cable Subscribership.

As a corollary to this rule. the Commission should treat pannershlps as corporate

vehicles for dilution purposes. and allow the holder of the mterest to multiply the number of

For Instance:. if a cable: company In which Me:dI30n~ holds 3 mlnonry Inlerest comes und~r or IS abl~ tCl
3\";111 llself of MedlaOne's programming conrr3cts. th3t company's customers would b~ counted 3!!3lnst .\ledI30ne

26
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subscribers served by the equity percentage held in limited partnership form. The distinctions

the Commission has made in the past between partnership and corporate attribution arose from

old forms of classic partnerships, which were most common in smaller businesses entering the

broadcast field. 54 Today, however, partnerships and joint ventures are often highly complex

structures that serve a multitude of interests, including the tax treatment of existing interests that

are contributed to the venture.S5 Yet tax barriers to corporate change, and the corporate efforts

to obtain access to capital and other benefits of a venture, should not be allowed to control

communications policy, or to dissuade a willing investor from growing its business.

MediaOne's investment in TWE is again a good example. US West initially made

its investment in 1993 as a way to gain experience with Full Service Networks.sl> The investment

is a limited partnership that cannot realistically be altered without severe tax consequences. But

those tax laws should not dictate communications policy.

... See. e.g.. Magdalene Gunden Pannenhtp. 3 FCC Rcd. 488 (Re\'. Bd. I988)1summanzmg ComnllssJOn pahc}'
and precedent governmg treatment of hmned pannershlps In broadcast heanngs as of the dale of declslon)( subsequenl
hlSIOry ommed); Anm Broadcasllng inc.. 87 FCC 2d 483 (l98l)Chmned pannershlp with a single general panner
and mIscellaneous hmned parmers solely for financial backing); Att:" & ROll'/and RadIO. 86 FCC 2d 782
(1981 )(general parmershlp with three equal general panners analyzedl

~~ Set). e.g.. US "'('st. Inc. \' Time If/amer. Inc. Q/Jd T,me Jranr~r EnlenOlnnH?nt Cv. L.P. J996 DeL Ch
LEXlS 55. (-\ - 2) (Del. Ch. 1996) ("Increasingly. large scale bUSiness proJecls are undenaken m legal forms Ihat.
through complex contraclJng. allow for Jolnl corporale Investmenl and for specified allocalJon of mana~erJ31authorlf',

But. because the panlClpants In such Jomt venrure proJecls often h3\'e Imponanl Investmenls 10 relaled busmesses
held oUlslde the Joml venrure strucrure. the venrurers Will not have Idenllcal mcen\l\'es In all furure slruallons "I

Id at -18 (L; S Wesl contacled cable operalors In 199~ "\0 determine the fe3slbJlIl\ of IOml \cnrures III

develop a broadband neTwork ('full sen'lce neTwork'llhat could suppl\ leJephon~ a~ "ell as other senlces",
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The key point for this proceeding is that the holder of a limited pannership interest

should be attributed only with the number of subscribers equal to its pro-rata equity stake in the

venture. The current presumption is that, unless a limited partnership agreement meets all the

criteria for insulation specified in the Attribution of Ownership proceeding conducted in 1984

through 1986.57 a limited panner is treated as if it were a general panner of a classic

partnership,5~ and the holder is considered as owning every subscriber. Even if the attribution

rules do not treat limited partnership interests as passive, the multiplier should be adopted for

purposes of assessing subscribers reached under Section 613.

D. The Commission Should Adopt a Rule That Me.ures the MVPD Market

MediaOne also urges the Commission to abandon its current rule on cable

ownership. which measures the percentage of cable subscribers as a percentage of all homes

passed. in favor of a rule that measures cable penetration as a percentage of all homes served by

MVPDs. As a policy matter, Congress and the Commission have recognized repeatedly that

Repon and Order. A (mhullon ofOwnershIp ofBroadcau LIcensee:.. 97 F.C.C.2d 997 (I98~ I. recon granIt'd
III ptD1. Mt'morandum and Order. 58 R.R.2d 604 (1985 l. funh,'r r('COIl grall/ed III ptD1 Memoral/dum OpinIon and
Drlh·r. 1 FCC Rcd. 802 (1986).

" A lInhll/lOn of OWn(·rshlp. 97 FCC 2d al 1022 • I02~ (Limned parmers "under a parmershlp agreement
which differs In any malenal respecl from these prO\'lSlons Will be accorded non-co~n1zabic' slarus onh upon
submiSSion of the aJ;!reemenl 10 the CommIssion accom~n1ed by an aceeplablr: explanallon of ho" Jl nonetheles~

sallsfles our slaled concerns "II subsequenl hlSlOry omlned I
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cable in fact competes with all MVPDs for customers.59 Franchised cable operators are In

competition with unfranchised "private cable" operators, DBS providers, and MMDS providers,

at minimum. The rules should reflect this market reality.

Section 613 requires the Commission to adopt a rule that measures the number of

"cable subscribers" a cable operator reaches. 47 U.S.C. § 533(f)(1 )(A). Nothing in the statute

or its legislative history, however, requires the Commission to use "homes passed" as the measure

of how many cable subscribers an operator reaches. The Commission should act accordingly,

and adopt a rule that incorporates the number of actual MVPD subscribers as the yardstick for

measuring the size of a cable operator under the statute.

E. The Commission Should Adopt a Cap of at Least 35% of MVPDs As the Umil

The Commission should allow a single cable operator to serve no less than 35%

of all MVPD subscribers. As detailed above in these Consolidated Comments. the current limit

of 30%. if enforced, would limit the ability of an entity such as MediaOne to grow as it needs

to deliver its highest level of service to customers. and to be ready for telephony competition. flO

~.. Sec.~. e.g., A nnua! Assessment of ,he S,aJUj of COn'''£'tlllOI1 III tht' !\farJ.:cr for D"it\'('n o( '·,deo

Programming. Third Annual Report. 12 FCC Rcd. 4358... 130 (19971 ("1n assessing the true Impacl national
conccntrallon may have In the MVPD programming nCIWork markct. wc believe that H IS now appropriate' (0 conSider
the prcsence of all MVPDs and MVPD subscnbcrs In nallonal concentration figures. nOl JUSl cable ~lS0s and cable
subSCribers. As thclr subscnbershlp Increases. the SignifIcance ofDBS. M\1DS and S\I'\T\ operators In the MVPD
programming nctwork market also Incrcases. "); A nnual .'I SS('SJml.'nI 0; ,he S/ll1l1.\ 01 lompt'II1IOtI /II ,ill·\fnrlil.'f lor
,he Dl'In'('n' of V,deo Programnung. FUllrth Annual Report. FCC 9';~:!3 al· 150lsame)

..
"'JMI," i

St'" Secllons III.B -C above



COMMENTS OF MEDIAONE GROlrp. ,,(
CS Docket t-.o. %-8.:'

MM Docket No. 92-264

By comparison, any broadcaster is free to purchase television stations that serve

up to 35% of the nationwide television audience. Each of these stations is subject to the

complete programming control of the owner. Cable operators like MediaOne must make

available up to half of their channels for unaffiliated parties pursuant to the must-cany and leased

commercial access rules, plus public, educational and governmental access channels. 61 The threat

of MSO elimination of independent programmers is precluded by law on cable, yet cable is

limited to a smaller national reach.

In the event the attribution rules are not modified in a manner that eliminates the

current double counting. MediaOne proposes that the national limit be the 50% reach allowed in

other industries. If an airline or commercial bank wants to grow. antitrust guidelines allow it to

reach 50% before any impediment exists. 62 The Commission initially elected to set a threshold

much lower than the general industry standard because it was concerned that diverse

programming flourish. That concern. as detailed above. is moot in light of the proliferation of

non-MSO affiliated programmers. If the Commission is not inclined to revise its attribution

rules. a simple of the threshold for cable ownership to reflect the prevalent standard for other

industries would alleviate much of MediaOne's concern raised in these Comments.

30

.: ADA Secllon of Anlltrust La". A nlllnlSf Lt1\' DC'I'l'Jopn/t'nf, (Form;' I :?.l<> I IQQi II clled In 0.'1/"""';"{' L"I/ 1/.\.

FCC 9!-·1311 31· 101 n. .loll

.' 5('(' Seclion III.A.I. above
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F. The Commission Should Allow Cable OperatoB to Grow Internally Through
Increased Subscribenhip to Existing Systerm.

The Commission should clarify its cable ownership rules to allow a cable operator

that is below the cap to add customers internally to existing systems without violating the

Commission's rule, even if such internal growth raises the operator's total subscriber base above

the cap. This growth would include both customers gained through perceived value of the

services, and from extensions of existing systems into previously unserved areas. Apart from the

need of MediaOne and others to grow through acquisition of new systems that fit their existing

clusters. cable operators must be free to grow the business through improved service, lower rates

thal attract new customers. and through the extension of existing plant.

This exception to any ownership limit is necessary to meet overriding

Congressional directives. First. Congress specified that the cable ownership rules "reflect the

dynamic nature of the communications marketplace." and "impose no limitations that prevent

cable operators from servicing previously unserved rural areas. ,,63 Second. an exception that

allows the continued growth of subscribership to existing systems is necessary to satisfy

Congress' overriding policy in the Telecommunications Act of 1996 "to accelerate rapidly private

sector deployment of advanced telecommunications and mformation technologIes and services

.' 47 C".F.R ~ 533(O(21(EI • eFl. O\\''1('",h,,, L,,,,II.I. FCC Q!I . Dli :IT r -
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to all Americans."64 Any other rule would freeze a cable system's reach at an arbitrary point in

time where the MSOs national subscribership meets a certain threshold. Without such an

exception, a cable operator that has grown to be near the limits would have no incentive to

improve the value of its service offerings, lest it be found in violation of the law.

Moreover, without this exception for internal growth, a cable operator could be

forced to abandon plans to extend existing plant into the less-densely populated areas on the

fringes of the system. Indeed, a cable operator would likely be forced to choose between

violating franchise requirements that require the extension of the system to areas where

population grows to meet cenain thresholds. or violating the national ownership limits. Clearly.

Congress did not intend such an irrational and counter-intuitive result. The Commission should

include the exception.

VI. Conclusion.

If the Commission were to effect the changes suggested in these Comments. it can

be assured that each of the statutory criteria will be met: no operator will have the power to

unfairly impede the flow of programming. nor to favor its affiliates. Each operator will have the

ability to grow its business. through line extensions and through consolidations. to bring the

maxImum efficiencies to bear in delivering expanded cable service. supenor customer service.

and telephony competition. And the rules will serve the express CongressIOnal pohcy to account

lL1.IC()MlI.1lJNICATION~ ACT 01 1996. Conference Repon. H.R Rep ~o I(w-4:'~. :It 1. lO~th Con~ .. :!d

.. ..,
-'-
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for the dynamic nature of the communications marketplace, in which facilities based competition

to ILECs is now within reach, and to let market forces and consumer demand-rather than

government presumptions-select the optimum vehicle for communications services.

For the foregoing reasons, MediaOne respectfully asks the Commission to

incorporate the modifications to the cable ownership limits and the cable attribution rules as

detailed in these Comments.

Respectfully submitted,
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