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OPPOSITION TO GTE MOTION TO STRIKE

Hyperion Telecommunications, Inc. ("Hyperion"), by its undersigned counsel and pursuant

to Rule 1.45 ofthe Commission's Rules, 47 C.F.R. §1.45, hereby opposes the Motion to Strike filed

by GTE Service Corporation ("GTE") in this proceeding. The Commission should deny the GTE

Motion and accept Hyperion's Reply Comments and the Hyperion Survey because the basis for the

GTE Motion, Section 1.106 of the Commission's Rules, is not applicable to this proceeding. Even

if it were applicable, there is good cause for the Commission to consider the information contained

in the Hyperion Reply Comments and the Hyperion Survey because they underscore a key point

raised in the MCI WorldCom Petition for Reconsideration and demonstrate that the rationale

underlying the GTE ADSL Order is suspect.

I. REGARDLESS OF WHICH RULES APPLY, THE HYPERION SURVEY SHOULD
BE CONSIDERED BY THE COMMISSION

GTE places great reliance on strict adherence to Section 1.106(c) ofthe Commission's Rules

to argue that the Hyperion Survey should be stricken from the record in this case. This reliance is

misplaced for at least two reasons. First, as RCN Telecom Services, Inc., noted in its earlier

Opposition to the Motion to Strike filed by Ameritech in this case, Section 1.106 does not apply to

the comments and reply comments in this proceeding because an alternate procedural mechanism
No of C:f'lr:i'c,s f£-c'd-D.±_ t.f-. _
List i:.6C[>E r



was established by the Public Notice of December 4, 1998.1 That Notice provided for alternative

procedures for the Petitions for Reconsideration by, among other things, extending the opportunity

to file reply comments to "interested parties," rather than just the Petitioners as directed by Section

1.106. See 47 C.F.R. §1.106(h). The Public Notice also revised the standard procedure for Petitions

for Reconsideration by seeking "comments," rather than limiting the record to "oppositions" as

provided by Section 1.106. Evidentiary support for comments is quite typical in proceedings before

the Commission. Hyperion seriously questions whether GTE would be willing to forego production

of evidentiary support for its comments in other proceedings unless the Commission were

specifically to ask for it.

Second, even ifit were to apply, Section 1.106 in fact supports the acceptance ofHyperion's

Survey in this proceeding. The Commission should accept the Hyperion Survey because

"consideration ofthe facts relied on is required in the public interest." In the GTE ADSL Order, the

Commission recognized that even under its "end to end" analysis, some traffic destined for Internet

locations would begin and end within the same state. Therefore, GTE's ADSL traffic would

necessarily carry both intrastate and interstate traffic. Consequently, the Commission based the GTE

ADSL Order upon application of a rule for determining federal jurisdiction for mixed-used special

access facilities. That rule depends entirely upon a finding that interstate use ofmixed-used facilities

must be more than a de minimis amount. Interstate traffic is deemed de minimis when it amounts

IPleading Cycle Established for Petition of MCIIWorldCom and National Association of
Regulatory Utility Commissioners (NARUC) for Reconsideration of GTE DSL Order, Public
Notice, CC Docket 98-79, DA 98-2502 (reI. Dec. 4, 1998).
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to ten percent or less of the total traffic on a special access 1ine.2 The Commission concluded that

"GTE's ADSL service is a special access service, thus warranting federal regulation under the 'ten

percent'rule."3 MCI WorldCom immediately recognized that there was no support in the record for

this factual conclusion, and raised that point in its Petition for Reconsideration. As MCI WorldCom

stated,

MCI WorldCom respectfully requests that the Commission
reconsider the ADSL Tariff Order's blanket conclusion that more
then ten percent of Internet traffic is destined for websites in other
states or other countries. Even ifmore than ten percent ofsome end
users' Internet traffic is destined for websites in other states or
countries, the record in this proceeding does not support a conclusion
that this is the case for all end users. It is entirely possible that less
than ten percent ofcertain end users' Internet traffic may be destined
for websites in other states or countries. 4

Hyperion's Survey merely follows up on that statement in the MCI WorldCom Petition for

Reconsideration. Not only is there no factual basis in the record for the Commission's conclusion,

but Hyperion's Survey tends to show that the conclusion itself is flawed. For this reason, the

Hyperion Survey should be considered as highly probative ofMCI Wor1dCom's statement that the

facts in the record do not support the conclusions reached by the Commission. Because it raises

substantial questions regarding the validity of the GTE ADSL Order, the Commission should

recognize that consideration of the Hyperion Survey "is required in the public interest."

2GTE ADSL Order at ~ 23.

3/d. at~25.

4MCI WorldCom Petition for Reconsideration, Nov. 30, 1998, at 9-10 (emphasis added).

3



Finally, this proceeding has far-reaching regulatory and policy implications concerning the

Commission's jurisdiction over local service used to access the Internet. The Commission should

accept and fully consider all comments in order to base its decision on a complete record.

Accordingly, consideration of any and all comments filed thus far, and any evidentiary support

included with those comments, is required in the public interest.

II. ALL OTHER ARGUMENTS MADE BY GTE GO TO THE WEIGHT GIVEN TO
THE SURVEY

Given that the Hyperion Survey should be accepted and considered by the Commission as

it decides the NARUC and MCI WorldCom Petitions for Reconsideration, the remainder ofGTE's

unrestrained attack on the Hyperion Survey merely goes to the weight that the Commission should

give to the Hyperion Survey. Hyperion anticipated the sort of attack waged here by GTE.s GTE,

as well as the RBOCs, have already identified the GTE ADSL Order as a potential source for their

deliverance from contractual obligations to pay reciprocal compensation to CLECs. lfthe validity

of the GTE ADSL Order is made suspect, their entire defense to the 33 state commission, federal

court, and state court decisions that require them to pay reciprocal compensation would instantly

vanish. Yet lost in the sturm und drang of the GTE Motion is this simple truth: there is no support

in the record to justify the Commission's conclusion that more than ten percent ofthe traffic carried

over GTE's ADSL lines is interstate traffic. The Hyperion Survey merely underscores the

SHyperion even anticipated the attack on the methodology ofthe survey. See Hyperion Reply
Comments at n. 20 ("Although Hyperion anticipates an argument that this methodology is not
applicable to packet-switched traffic, it is the methodology that the Commission implicitly relies
upon in the GTE ADSL Order, and, in the absence of another methodology for packet-switched
traffic, it is the only methodology available under Commission rules for special access lines.") GTE
proves Hyperion's point by failing to identify another methodology in the Commission's rules that
Hyperion should have used.
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importance of this omission by showing that, under applicable Commission rules, the amount of

interstate traffic over Internet access lines is significantly less than ten percent.

For the foregoing reasons, GTE's Motion to Strike should be denied, the Hyperion Reply

Comments and Hyperion Survey should be considered by the Commission, and the Petitions for

Reconsideration filed by MCI WorldCom and NARUC should be granted.

Respectfully submitted,

Janet S. Livengood, Esq.
Director ofRegulatory Affairs
Hyperion Telecommunications, Inc.
DDI Plaza Two
500 Thomas Street
Suite 400
Bridgeville, PA 15017-2838

Dated: February 24, 1999

271429.2

Richard M. Rindler
Michael W. Fleming
SWIDLER BERLIN SHEREFF FRIEDMAN, LLP
3000 K Street, N.W.
Washington, DC 20007

Tel. 202-424-7500
Fax 202-424-7645

Counsel for Hyperion Telecommunications, Inc.
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CERTIFICATE OF SERVICE

I, Michael W. Fleming, hereby certify that the foregoing OPPOSITION TO MOTION

TO STRIKE was served on this 24th day ofFebruary, 1999 upon the following persons by first

class mail, postage prepaid, except as indicated.

*Magalie Roman Salas, Secretary
Federal Communications Commission
445 12th Street, S.W.
TW-A325
Washington, D.C. 20554

*James D. Schlichting, Chief
Competitive Pricing Division
Federal Communications Commission
1919 M Street, N.W.
Room 518
Washington, D.C. 20554

*Intemational Transcription Services
1231 20th Street, N.W.
Washington, D.C. 20036

*Chairman William E. Kennard
Federal Communications Commission
445 12th Street, S.W.
Suite 8-B201
Washington, D.C. 20554

*Commissioner Susan Ness
Federal Communications Commission
445 12th Street, S.W.
Suite 8-B201
Washington, D.C. 20554

*Commissioner Michael K. Powell
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

*Commissioner Harold Furchtgott-Roth
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

*Commissioner Gloria Tristani
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554'

*Thomas Power
Office of Chairman Kennard
Federal Communications Commission
445 12th Street, S.W.
Suite 8-B201
Washington, D.C. 20554

*Linda Kinney
Office of Commissioner Ness
Federal Communications Commission
445 12th Street, S.W.
Suite 8-B201
Washington, D.C. 20554

*Kyle Dixon
Office of Commissioner Powell
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

*Kevin Martin
Office of Commissioner Furchtgott-Roth
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554



*Paul Gallant
Office of Commissioner Tristani
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554'

Charles D. Gray
James Bradford Ramsay
National Association ofRegulatory

Utility Commissioners
1100 Pennsylvania Avenue, N.W.
Suite 603
Washington, D.C. 20044-0684

Alan Buzacott
Richard S. Whitt
MCI WorldCom, Inc.
1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Renee Roland Crittendon
Piper & Marbury, L.L.P.
1200 Nineteenth Street, N.W.
Washington, D.C. 20036-2430

Emily M. Williams
Association for Local Telecommunications

Services
888 17th Street, N.W., Suite 900
Washington, D.C. 20036

Jeffrey Blumenfeld
Glenn B. Manishin
Stephanie A. Joyce
Blumenfeld & Cohen
1615 M Street, N.W., Suite 700
Washington, D.C. 200036

Jeannie Su
Dan Lipschultz
Lianne Knych
Minnesota Department ofPublic Service
445 Minnesota Street
Suite 1200, NCL Tower
St. Paul, MN 55101-2130

Jeffrey D. Goltz
Attorney General of Washington
Washington Utilities and Transportation
Division
1400 S. Evergreen Park Drive, S.W.
Olympia, WA 98504-0128

William T. Lake
John H. Harwood, II
Lynn R. Charytan
David M. Sohn
Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037

Robert B. McKenna
U S WEST, Inc.
1020 19th Street, N.W.
Washington, D.C. 20036

Robert M. Lynch
Roger K. Toppins
Mark Royer
Pacific Bell
One Bell Plaza, 30th Floor
Dallas, TX 75202

Lawrence W. Katz
1320 North Court House Road
8th Floor
Arlington, VA 22201

R. Michael Senkowski
Gregory J. Vogt
Bryan N. Tramont
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

Charles C. Hunter
Catherine M. Hannan
Hunter Communications Law Group
1620 I Street, N.W.
Suite 701
Washington, D.C. 20006



Peter Arth, Jr.
Lionel B. Wilson
Ellen S. Levine
State of California and the Public Utilities

Commission of the State of California
505 Van Ness Avenue
San Francisco, CA 94102

John F. Raposa
GTE Service Corporation
600 Hidden Ridge
HQE03J27
Irving, TX 75038

Lawrence E. Smjeant
Linda Kent
Keith Townsend
John W. Hunter
United States Telephone Association
1401 H Street, N.W., Suite 600
Washington, D.C. 20005

Gary L. Phillips
Counsel for Ameritech
1401 H Street, N.W., #1020
Washington, D.C. 20005

*ByHand
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M. Robert Sutherland
Richard M. Sbaratta
BellSouth Corp.
1155 Peachtree Street, N.E.
Atlanta, GA 30309-3610

Gail L. Polivy
GTE Service Corporation
1850 M Street, N.W.
Suite 1200
Washington, D.C. 20036

Michael W. Fleming


