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In the Matter of %Cﬁ”tsgﬁ?%g.
Review of the Commission’s
Broadcast and Cable
Equal Employment Opportunity
Rules and Policies
and Termination of the
EEO Streamlining Proceeding

MM Docket No. 98-204

MM Docket No. 96-16

To: The Commission

Comments of the
Small Cable Business Association

[ INTRODUCTION AND SUMMARY

The Small Cable Business Association ("SCBA”) submits its comments in the above-
captioned proceeding to address small cable business issues raisec oy the Commission s
Notice of Propcsed Rule Making© SCBA’'s comments will acdress three issues (1) tre
need for srnall cable relief; (2) recordkeeping and reporting 1ssues, and (3) recruitment
efforts.

SCBA files these comments on behalf of its nearly 300 member smaliler cabe
businesses and their small cable systems (collectively "small cable”). The majcnty of

SCBA's members have fewer than 1,000 subscribers totai. SCBA was fcrmed in 7993 by

* See In the Matter of Review of the Commission’s Broadcast and Cable Equal
Employment Oppontunity Rules and Policies and Termination of the EEQ Streamlining
Proceeding, Notice of Proposed Rule Making in MM Docket Nos 98-204, 96-16, FCC
98-305 (released November 20, 1998) (‘"NPRM"). The Commission extended the filing
deadlire for comments until March 1, 1999 See Qrder in MM Docket Nos. 98-204 and

896-16, DA 99-326 (adopted February 11, 1999).




smaller, independent cable businesses to represent the collective interests of its members
and to speak with a unified voice regarding issues affecting their economic interests.
SCBA regularly represents its members’ interests in Commussion preceedings tc promote
the unique concerns of smaller and independently cwned cable businesses and to ensure
that Commussion decisions do not unfairly and adversely impact its members’ econcmic
interests.

To address the unique needs of small cable. SCBA proposes that the Commission
(1) seek authcrizaticn from Congress to increase the reporting thresholc for annual
employment repons to more than 10 full-time employees; and (2) leave recruitment efforts
to small cable businesses’ discretion
I. THE COMMISSION SHOULD PRQVIDE SMALL CABLE RELIEF

A. Small System Reporting and Recordkeeping Exemption

Despite recognition of the need for modified small broadcaster relief from certain
EEO ovligations,’ the NPRM overlooks the need for modified small cable relief. Congress

codified many of the specific EEO requirements for cable television * This may explain why

* See NPRM at 79 84-85 ("The assumption for making [stations with small staft
e g., 10 or fewer full-time emplcyees} a qualifying factor for administrative relief [i]s tha:
stations with small staffs . . . have fewer hiring opportunities and limited financial,
personnel and time rescurces available for recruiting.”). The Commission seeks
comment on exempting stations with small staffs, e g., 10 or fewer full-time employees,
or stations serving small markets from EEO reporting and recordkeeping requirements

- See 47 U.S.C.S. § 554. Cangress specified that cabie entiies with more than
five full-time employees must file an annual report identifying statistical information
about their employees See 47 U S .C.S. § 554(d)(3)(A) Similarly, Congress specified
that the Commission must conduct its penodic assessment of cable entities’ compliance
with the EEO rules at least every five years. 47 U.S.C.S. § 554(e)(2).
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the Commission does not seek to offer small cable relief similar to that it suggests may
benefit small brogdcasters. Small cable, however, like small broadcast, faces significant
financial and administrative obstacles unique to smaller businesses. Therefore, both smail
cable and small broadcasters should share refief from certain EEO obligations.

The unique concerns of small cable justify granting it relief from certain EEO
obligations. Small systems aoften serve rural communities and srﬁaller markets Small
systems also have limited financial and administrative resources.”

Small systems face many chatlenges. As the Commission has recognized, “a large
number cf small cable operators face difficult challenges in attempting simultaneously to
provide gocd service to subscribers, to charge reasonable rates, 1o upgrade networks, and
to prepare for potential competition.”™  The costs related to EEQ recruiting, recordkeeging
and reporting further strain small systems’ limited financial and administrative resources.

The Commission has exempted small cable, or provided it with special treatment,
in othe.? cantexts, including rate regulation’and EAS requirements ¢ Extending such rehaf

to sma.l systems in this context therefore would comport with the Ccmmussion's golicy of

* See In the Matter of Implementation of Sections of the Catle Television
Consumer Protection and Competition Act of 1952 Rate Regulation, Sixth Repont and
Order and Eleventh QOrder on Reconsideration in MM Docket Nos. €2-266 and 93-215,
10 FCC Red 7383 at § 26 (1895) ("Small System Order’) (discussing the need for small
system aaministrative relief).

* See Small System Order, 10 FCC Red 7393 at ] 25.

" See Smail System Order, 10 FCC Red 7393.

* See In the Matter of Amenament of Part 73, Subpart G, of the Commission’s
Rules Regarding the Emergency Broadcast System, Second Report and Order in FO
Docket Nos ©1-301 and 91-171, 12 FCC Rcd 15503 at 1, 24 (1997).
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relieving small cable from unduly ourdensome administrative and regulatory requirements

The Commuission, however, cannot provide all necessary small cable relief without
seeking congressional authorization. SCBA urges the Commission to seek ccngressional
autharization to offer small cable provisions comparable to those provided smail
broadcasters. SCBA cutlines the elements of small system relief below

B. Lessened Recordkeeping and Reporting Requirements

Once the Commission receives congressional authorizaticn, it should adopt a two-

tiered approach to establish small cable EEQO reporting and recordkeeping obligations.
Specifically, SCBA recommends the following:

o Systems® with 10 or fewer full-time employees. The Commission should
expand its rules to exempt these systems from centain EEQO recordkeeping
and reportng recguirements.  Systems that currently report to ‘he
Commissicn but have 10 or fewer full-time employees would need to certify
to the Commission, within 120 days of the effective date of the revised rules,
that the system has 10 or fewer full-time employees. Upon such certification,

these systems would no longer need to file annual employment repons.
They would, however, need to provide the Commission with a perniod ¢

* The Commission applies its £EEO rules to "cable entities as employment units.
Each cable entity may be considered a separate employment unit; however, where two
or more cable entities are under common awnership or control and are interrelated in
their local management, operation and utilization of employees, they shall consutute a
single employment unit.” 47 C F.R. § 76.71(b). In other werds, a "cable employment
unit is a cable system or an amalgamation of several cable systems ‘that are under
common ownership or control and are interrelated in therr local management, operation,
and utllization of employees . .. " See In the Matter of Implementation of
Cernmission’'s Equal Employment Opportunity Rules, Notice of Inquiry in MM Docket
Nc. 94-34, 8 FCC Rca 2047 at note 25 (1594). For purposes of these comments,
SCBA therefore considers a cable system served by a single headend or multiple
interconnected systems as a single cable entity.
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assessment of their EEO policies and programs. '

° Systems with 10 to 15 full-time employees. These systems could apply
to the Commission, on grounds of financial or administrative hardship. 10
request a waiver from EEQ recordkeeping and reporting requirements. To
ensure the continued need for relief, the Commission could reguire systems
1o renew their waiver requests every tive (5) years. As with other small
systems, these systems would need to provide the Commission with a
pencdic assessment of their EEQ policies and pragrams.

This two-tiered approach addresses the unique concerns of small cable without
sacrificing Congress’ or the Commission’'s EEQ objectives of promoting program diversiy
ang deterring discriminatory employment practices.”’ These objectives would reman
secure because small system operators would remain subject to the Commission's general
EEO policy unger 47 CF.R. § 76 73 (preventing discnminatory hiring practices ard
requiring conunuing efforts towards assuring egual employment oppontunities) and tre
periodic assessment would provide added assurance of compliance. Small systems,

however, woulc greatly benefit from the financial and administrative savings that would

result.

" The Commission presently must review cable systems’' compliance every five
years. See 47 U.S.C. § 554(e)(2). To the extent the Commussion aligns its renewal
broadcast EEO requirements to the extended license terms for broadcast stations. / é.,
eight years. the Commission should recommend to Congress similar changes regarding
the periodic review for cable systems,

"' See In the Matter of Streamlining Broadcast EEO Rules and Policies,
Vacaling the EEQ Forfeiture Policy Statement and Amending Section 1 80 of the
Commission’s Rules to Include EEQ Forfeiture Guidelines, Order and Notice of
Proposed Rulemaking in MM Docket No. 86-16, 11 FCC Rcd 5154 at § 3 (1996).
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C. Seeking Authority to Provide Expanded Small Cable Relief Would Not
Contravene Congressional Intent

Expanding small cable relief to include systems with 10 or fewer full-time employees
would not contravéne congressionai intent regarding cable EEQ. Congress' concern
regarding cable EEQ focuses on females and minorities in “positions of management
authorty” and its belief that "iIncreased numbers of females and m:norities in positions of
management authority in the cable and broadcast teievision industries advances the
Natien s policy favoring diversity in the exgression of views in the electronic media.”  The
reporting threshold, however, equals six full-time employees, regardiess of whether those
employees serve in pasitions of maragement authornity. Because employment of s or
more full-time employees triggers a cable system's annual reperting obligations witho it
regard for the management authornty of these employees, no cerrelation exists between
the reoporting threshold and Congress’ objectives. Increasing the annual reportirg
threshold to 10 or more full-time employees therefore would lessen the durden on smatl
cable without compromising Congress’ objectives.

Recommending congressiona. changes to the cable EEO provisions would also
create regulatory parity. The Comrnission proposes expanding smail broadcast relief o
small stations that have 10 or fewer fuil-time employees '> For cable. however, satutory

mandate requires cable entites with more than 5 full-tme emplcyees to file annual

' See Cable Television Consumer Protection and Competition Act of 1992, Pub.
L No 102-385, §22(a), 106 Stat 1498 (1992).

'S See NPRM at 1] 84.
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emplovment repons.'* Regulatory parity among cable systems and broadcast stations
therefore dictates that the Commussion request changes to the statute to permit alignment.

D. The Small Business Administration Should Approve a Higher Reporting
Threshold

The Commission may not ordinarlly define a small business other than as
established by the Small Business Administration ** SBA, however, defines of a "small
cable company” in terms of its gross revenues.”™ Where the Commission has given special
treatment to smali cable, it too has defined the relevant entities in terms cf revenue or the
number or subscribers.”’ Because the focus of the Commission’'s EEQ rules relate to
employment of 2 broad cross-section of people, they necessarily relate to the number of
employees The number of subscribers served by a system or the systems gross
revenues, while indicative of the limited resources availabte, do not correspend well to tre
Ccmm:ssion's EEO rules  Neither is indicative of a cable system's efforts (or

accomplishments) regarding EEQ. The more logical estimate of a small system tor

* See 47 U.S.C.S. § 554(d)(3)(A).

“ See Section 3(a) of the Small Business Act, 18 U.S C § 632(a), as amended
by Section 222 of the Small Business Credit and Business Opportunity Enhancement
Act of 1992, Pub L. No. 102-366, § 222(b)(1), 106 Stat. 999 (1992), as further
amended by the Small Business Administration Reauthorization and Amendments Act
ot 1984 Pub L. No. 103-403, § 301, 108 Stat. 4187 (19¢4). Where the Commissicn
seeks to use a definition of small businesses that differs from that used by the Smali
Business Administration ("SBA"), it generaily must seek comment regarding the
proposed definition and SBA's approval of the proposed change. See 15U S C.

§ 632(a).

¢ See Small System Order, 10 FCC Rcd 7393 at ] 14.

7 See Small System Order, 10 FCC Rcd 7393 at {{ 3, 25; See £AS Second
Report, 12 FCC Red 15503 at 9 1, 24




purposes of EEQ is the system’s number of employees For this reason, SCBA defines
“small system” in terms of the number of employees, not gross revenue or the numbper of
suoscnbers.
. ADOPT A DISCRETIONARY APPROACH TO RECRUITING

The Commussion should give smal! systems wide latitude in determining how best
to implement the Comnussion's EEC palicies  In the NPRM, the Commission sugges!s
imposing specific requirements tc ensure compliance. e.g., specifying the number or type
of resources that a cable operator must contact for each position '* SCBA recemmends
a mare discretionary approach for smail cable.

The Commission should leave development of recruitment policy to small systems’
discretion. Small systems often serve rural communities and small markets, and frequently
have limited financial and administrative resources * The number and types of rescurces
available to these systems for recruiting vary greatly To dictate the quantity and types of
recruitiment rescurces needed to ensure cofnpliance ignores the realities for many smail
system operators. The Commission, therefare, should allow smali systems (systems with
10 or fewer full-time emplcoyees) to determine how many or what types of recruitment
sources o use as part of their recruitment efforts. This will provide small systems with the
flexibility needed to comply with their angoing EEQ obligations without establishing

unreasonable Commission expectations or unnecessary burdens for those systems

5 NPRM at 19 61-69.
'* See Small System Order, 10 FCC Rcd 7393 at 1 26.
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IV.  CONCLUSION
Given the limited financial and administrative resources available to small cable and
the realities of the availability of recruiting sources in smalter towns and rural America. the
Commussion should attempt to relieve those systems from certa n Commission EEO
réquirements. Specifically, the Commission should request authonty from Congress to
make changes 1o certain cable EEQ abligations — the reporting thresheld and the timing
of the periodic review. Once autharized, the Commission sheuld implement a two-tiered
approach for cable EEC. The Commission should also leave to small cable’s discretion
the number and types of recruitment sources contacted for each job opening These
accommodations would benefit small cable without sacrificing congressional or
Comm ssion EEQ policies.
Respectfully submitted,

SMALL CABLE BUSINESS ASSOCIATION
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