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For Consent to Transfer of Control

MOTION FOR PUBLIC NOTICE

Pﬁrsuant to Sections 1.41 and 1.744(c) of the Commission’s rules, 47 CF.R. §§1.41,
1.744(c), AT&T Corp. (“AT&T”) respectfully requests that the Commission issue notice and set
for comment the ex parte request made by Bell Atlantic Corp. (“Bell Atlantic”) and GTE Corp.
(“GTE”) (collectively “Applicants”) on February 24, 1999 (“BA-GTE Request”) for “interim
relief” from the requirements of Section 271 of the Communications Act of 1934, 47 US.C. §
271, in the above captioned proceeding. As set forth below, such notice is required by Section
309 of the Communications Act, 47 U.S.C. § 309.

BACKGROUND
On October 2, 1998, Bell Atlantic and GTE filed an Application with the Commission to

transfer control of GTE'’s licenses to Bell Atlantic." The Commission on October 8, 1998, issued

' Application for Transfer of Control, GTE Corp., Transferor, and Bell Atlantic Corp.,
Transferee, For Consent to Transfer of Control, GTE Corporation, Transferor, and Bell Atlantic
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a Public Notice, 47 U.S.C. § 309, inviting interested parties to comment on whether the license
transfer would serve the public interest and whether the Commission should approve the
Application.?

It was apparent from the outset that Applicants’ request to transfer control of GTE’s
licenses to Bell Atlantic was barred by Section 271 of the Telecom Act of 1996 both as to GTE’s
long distance services .and as to its internet backbone. Nevertheless Applicants, in their initial
Public Interest Statement, relegated their discussion of how they intended to comply with the
requirements of Section 271 to a single, two sentence footnote. Public Interest Statement at 19
n.14. According to Applicants, Section 271 would not céme into play because Bell Atlantic was
confident that it would obtain authority to provide in-state, interLATA services prior to closing
this transaction in all the states in its region where GTE currently provides such services. In the
event that Bell Atlantic was unable to obtain the necessary Section 271 authorizations, the
Applicants stated only that they would “request any necessary transitional relief from the
Commission.” Id. Applicants did not provide the Commission with any information regarding
the scope of GTE’s internet facilities in Bell Atlantic’s regions or how Bell Atlantic could operate
these in-region facilities without first obtaining authority from the Commission pursuant to
Section 271.

Although several commenters pointed out that Applicants’ cursory treatment of this issue

(. . . continued)
Corporation, Transferee, for Consent to Transfer of Control, CC Docket No. 98-184 (Oct. 2,
1998) (“Application™).

? Public Notice, DA 98-2035 (FCC Oct. 8, 1998) (“Notice™).




was manifestly inadequate and incomplete,® their Reply Comments provided no significant details
on the transitional relief they might request. Instead, they simply reiterated that Bell Atlantic’s
Section 271 applications would be approved in the “vast majority of its states prior to
consummating its merger with GTE,” BA-GTE Reply Comments at 15, and in the absence of such
relief, that the Commission had authority to grant limited relief from Section 271’s requirements,
id. at 16-18. And just like their initial Application, Applicants’ Reply Comments did not specify
any details on the interim relief they might request other than to suggest that such relief would
implicate the Commission’s authority to modify LATA boundaries. /d.

Now, nearly S months after submitting their Application, Applicants have for the first time
acknowledged that Bell Atlantic will not obtain Section 271 relief in the “vast majority of its states
prior to consummating its merger with GTE.” Likewise for the first time, Applicants have
provided the details of the “limited, interim relief” they seek in response to claims that Section
271 presently bars this merger. More specifically, Applicants have asked the Commission to
undertake the following actions in the order approving the license transfer: (i) “the establishment
of a single LATA for GTE Internetworking’s existing businesses,” that would take effect “once
Bell Atlantic obtains long distance authority covering at least one-quarter of its lines” and that
would last “for a period of two years, unless extended for good cause by the Commission,” (i) a
requirement that GTE Internetworking “operate as a section 272 separate affiliate,” and (iii)

authorization for GTE to continue serving its long distance customers in Bell Atlantic regions for

* See, e.g., Petition to Deny of AT&T Corp. at 36-37; Petition to Deny of Sprint Communications
Co. at 55; Petition to Deny of MCI WorldCom at 53-55; Opposition of e.spire Communications,
Inc. at 6, Comments of RCN Telecom Services, Inc. at 20.




“a reasonable period following the closing of the merger” in direct violation of Section 271. BA-
GTE Request at 1.

These requests raise substantial public interest issues, including: (1) whether or not
granting such interim relief is permitted under Section 271 of the Telecom Act of 1996, and (2)
whether even if allowed under that statute, granting such relief here would threaten competition
rather than enhance it. Accordingly, the Commission should issue notice and set for comment the
ex parte request made by Applicants.

ARGUMENT

Even if notice and public comment on Applicants’ proposal were not legally required, such
a process would nevertheless be necessary here because of the striking importance and far-
reaching implications of Applicants’ new request to be broadly excused from the requirements of
Section 271. Without doubt, this new request raises important legal and policy issues and, if
granted, would work fundamental changes iﬁ the telecommunications industry. Indeed,
permitting Bell Atlantic to offer interLATA telecommunications throughout its region while it
concededly still has monopoly control of the local exchange market (as Applicants request) would
be in gross violation of the Congressional scheme set out in Section 271 and would threaten

competition, not enhance it.*

4 See Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC
Docket No. 98-147 et al., Memorandum Opinion and Order, 191 80-82 (declining similar requests
for a “global LATA” for data services, and concluding that “[sJuch far-reaching and
unprecedented relief could effectively eviscerate section 271 and circumvent the procompetitive
incentives for opening the local market to competition that Congress sought to achieve in enacting
section 2717).




In any event, the opportunity for notice and public comment by all interested parties is
legally required in this instance. Section 309 of the Communications Act, 47 U.S.C. § 309,
requires the Commission to issue a public notice for “any substantial amendment” of an
application for transfer of licenses except when the amendment is “minor.”> The BA-GTE
Request cannot be viewed as anything other than a major amendment to the original Application.
That Request sets forth for the first time the form of Section 271 relief Applicants seek for Bell
Atlantic to operate GTE’s long distance facilities, and the legal basis that, according to
Applicants, allows the Commission to grant this relief. Accordingly, the Commission must issue a
Public Notice for additional comments on the BA-GTE request.

Any doubt that the Commission must notice Applicants’ new request for additional
comment is resolved by the D.C. Circuit’s recent decision in Air Transport Association of
America v. FAA, Docket No. 98-1109, 1999 WL 110689 (D.C. Cir., March 5, 1999). There,
applying a similar statute,® the court invalidated the Federal Aviation Administration’s approval of
an application to impose charges on air passengers because that agency had relied on information
provided by the applicant that was never made available for comment. /d. at *6-*7. Like the BA-
GTE Request, the supplemental information was not contained in the original application and

therefore was “in effect a fundamental amendment of the application.” Id. at *6.

° 47 U.S.C. § 309(b)-(c). Similarly, Section 533 of the Administrative Procedure Act, codified at
5 U.S.C. § 553, requires agencies to “’fairly apprise interested person of the ‘subjects and issues’
in an application process. See Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d
506, 547 (D.C. Cir. 1983) (quoting American Iron & Steel Inst. v. EPA, 568 F.2d 284, 293 (3d
Cir. 1977)).

S Like the Communications Act, the Federal Aviation Act requires that the Federal Aviation
Administration “provide notice and an opportunity to . . . interested persons to comment” on
certain applications. 49 U.S.C. § 40117(c)(3).




Similarly, in Washington Assoc. for Television and Children v. FCC, 665 F.2d 1264, 1271
(D.C. Cir. 1981), the court held that an amendment “designed to improve the applicant’s public
interest showing” was a major amendment within the meaning of Section 309(b). The BA-GTE
Request is plainly designed to “improve the applicant[s’] public interest showing” as it is the first
time Applicants have attempted to explain how their merger can be squared with the requirements
of Section 271. Indeed, in so arguing, Applicants effectively concede that this issue is of
“decisional significance,” id. at 1271, because absent the requested interim relief, Bell Atlantic is

barred from operating a substantial portion of GTE’s assets.

Requiring additional notice and comment on this issue is fully consistent with the
Commission’s past treatment of requests for modifications to LATA boundaries. In each of these
proceedings, the Commission has issued a public notice and sought comments on the proposed
changes.” Most recently, the Commission sought comment on requests by the Regional Bell
Operating Companies that the Commission create a large-scale “LATA” for packet-switched
services (which, as noted above, the Commission rejected as outside the scope of its authority
and, in all events, undesirable because “[s]uch far-reaching and unprecedented relief could

effectively eviscerate section 271”).> The Commission also has issued public notices and sought

7 See Memorandum Opinion and Order, Petitions for Limited Modification of LATA Boundaries
to Provide Expanded Local Calling Service (ELCS) at Various Locations, 12 FCC Rcd. 10646
(1997); Memorandum Opinion and Order, Petitions for LATA Association Changes By
Independent Telephone Companies, 12 FCC Red. 11769 (1997); Order, Petition for Declaratory
Ruling Regarding US WEST Petitions to Consolidate LATAs in Minnesota and Arizona, 12 FCC
Red. 4738 (1997).

® Memorandum Opinion and Order, and Notice of Proposed Rulemaking, Deployment of Wireline
Services Olffering Advanced Telecommunications Capability, CC Docket No. 98-147, 11 80-82
(Aug. 7, 1998).




additional comments in merger proceedings when parties have submitted new proposals, or
substantial new data, after the close of original notice and comment. For example, when
reviewing the Bell Atlantic-NYNEX merger, the Commission issued a public notice on Bell
Atlantic’s proposal to offer Internet Access Service in NYNEX states following the merger and
requested that interested parties file comments.’ In light of the extensive, unprecedented, and (to
say the least) highly controversial relief that Bell Atlantic and GTE now have requested from the
Commission, simple due process requires that all potentially interested parties receive notice of

the BA-GTE Request and are afforded an opportunity to comment on the request.'®

? Public Notice, DA 97-1039 (FCC released May 16, 1997). See also Public Notice, DA 98-1059
(FCC June 4, 1998) (issuing public notice for comment on MCI WorldCom’s ex parte regarding
divestiture of MCI’s internet facilities to C&W).

' National Soft Drink Ass’n v. Block, 721 F.2d 1348, 1353 (D.C. Cir. 1983) (one of the primary
purposes of the notice and comment requirements is “to insure fair treatment for persons to be
affected by the regulations™).




CONCLUSION

For the reasons stated above, the Commission should issue a Public Notice seeking

comment on the BA-GTE Request.
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Mark C. Rosenblum David W. Carpenter '
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