
though in a much lower amount. While Pacific has th~ recognized the need for
higher penalties for chronic and widespread out-of-parity performance~ it has
failed to recognize that such behavior can affect the CLEC industry as a whole.
Pacific's ))lOposallacks any disincentive for such behavior.

Cox Position:

With respect to the proposed Tier m incentives~ Cox believes that the proposed
remedy should not be adopted because it raises due process concerns. Cox
submits that CLEC's already have remedies available to them under the California
Public Utilities Code ("P. U. Code") and other applicable laws. (See, § k
Exclusive Remedy)

Furthcnnore Cox believes that the P.U. Code permits CLEC's to institute
complaint proceedings against Pacific for violatioDSlnon-compliance ofthe
Commission's forthcoming performance incentive order.

Sprint position:

Sprint's proposal is hinged upon two critical points:

1. The puC must administer penalties in a swift and equitable
manner which results in corrective behavior, and

2. No penalty process will ensure that local competition will flourish
without active support from the !LECs, CLECs and regulatory bodies.

Sprint recognizes that CLECs have different business plaos and therefore it is
unreasonable to try to define a sub-set ofmeasurements for penalties. A
Performance measure anellor a Sub-measure is deemed to be out ofcompliance
when the critical value for the sub-measure, as calculated using the modified z­
~ exceeds a predetermined level.

A Performance Measurement which is disaggregated is deemed to be out of
compliance at the aggregate level when the weighted average results for the
CLEC (weighted by the CLEC volumes) ofthe Performance Sub-Measurements
are not within 5% ofparity compared to the weighted average!LEC results (also
weighted by the CLEC volumes). When calculating the weighted average~ any
CLEC results which exceed parity with the !LEe results at the sub-measuicment
level would be adjusted to the parity level to eliminate the ability for an ILEC to
offset poor performance on a sub-measure level with good perfonnance on
another sub-measure within the same performance measure.

Sprint proposes that penalties be assessed based upon three types ofout of
compliance situations which will be identified as "Occurrences" as follows:
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Type A Occurrence:

Defined as when the IT..EC is out ofcompliance for three consecutive months on
the same Performance Sub-Measurement or Perfonnance Measurement at the
aggregate level.

Type B Occurrence:

Defined as when the IT..EC fails to reach a 90% threshold level ofPerformance
Measurements met in any single month for three consecUtive months, or four
months within any rolling six-month period. For example, a Type B Occurrence
would occur when an !LEC misses 4 or more ofthe Performance Measurements.

TYfM' C Occurrence:

Defined as when the ILEC fails to reach a 75% threshold level ofPerformance
Measurements met in any single month. For example, when an ILEC misses 10
or more ofthe Performance Measurements as currently agreed to by the panies in
California

For the First Occurrence orType A, Type B, or Type C:

The ILEC will be required to waive non-recurring charges and to refund monthly
service charges to the affected CLEC(s) for those months where non-compliance
occurred. The waiver ofnon-recurring and monthly service charges would be
limited to those individual observations within the Performance Measurement, or
Sub-measurement where the performance result was worse than parity. For
example, ifthe average time to complete an order for an !LEC's POTS retail
service is 3.5 days and it is detennined that the results for a particular CLEC are
not in compliance, then the ILEC would refund monthly service charges and non­
recUIring charges for those CLEC orders completed in more than 3.5 days.
Invocation ofthis penalty will be automatic (i.e., absent any state commission
involvement), however, the CLEC(s) will bear the obligation ofrequesting such
waivers and refunds from the ILEC.

For the Second Occurrence ofType A, Type B or Type C:

Two Occurrences within a rolling twelve-month period will result in a swift and
severe penalty. However, before the penalty is imposed, the ILEC has the
opportunity, before the state commission, to avoid or lessen the penalty for non­
compliance. The IT..EC will have thiny days to prove to the state commission that
the measurement is incorrect or flawed, or that the data feeding the measurement
is incorrect or flawed, or that the ILEC is not at fault, thereby rendering the
Occurrence(s) invalid. The ILEC must prove that 1) the Occurrence(s) are invalid
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and/or 2) it has not exhibited a repeat offender panern ofbehavior suggesting
willful neglect of performance improvement. Otherwise, swift and severe
penalties should result, up to and including the loss ofjoint marketing, based upon
the state commission's evaluation of the offense. The joint marketing loss should
not be defined so broadly so as to mean that the ILEC could not keep long
distance customers or market long distance through the long distance channel.
The joint marketing penalty will be lifted after six months without one
Occurrence.

e. Exceptions to incentive assessments

Pacific Bell position:

The following conditions and limitations should also apply in the assessment of
performance incentives. Pacific should not be liable for performance incentives
when failure to meet performance measures is caused in whole or in pan by: 1)
any delay or failure to act by an end user, or the relevant CLEC or its agent,
including the specific exceptions identified in the approved OSS on Perfonnance
Measurement Plan; 2) any CLEC process or system failure; or 3) a force majeure
event. Force majeure events include acts ofGod or a public enemy, fires, floods,
labor disputes, earthquakes, volcanic actions, wars, civil disturbances, or other
causes beyond the reasonable control ofPacific. Ifperformance is prevented by
one ofthese conditions, then the affected activity will be excluded from the
calculation of the relevant performance measure.

CLEe position:

There should be no preset exceptions to incentive assessments. Instead, any
assertions by Pacific that incentives should not have to be paid should be
addressed as part ofa root cause analysis.

Specific exceptions due to acts by the end user, CLEC or its agent have already
been accounted for in each submeasurement where appropriate as can be seen by
the definition ofthe measurement itself. Therefore, Pacific's concern related to
failure to act, either on the part ofthe end user or the CLEC, have already been
cared for and no further adjustment is necessary. -

The CLECs oppose a blanket "exception" for causes beyond Pacific's reasonable
control because this would provide excuses for performance measurements where
the CLECS and Pacific have previously concluded that no exclusion is warranted.
Force majeure events are also to be dealt with in the root cause analysis. Ifequity
requires relieffrom incentives, and the event was not cared for though the
definition or exclusion and the impact upon Pacific is material and on-going, then
relief can be provided on a case by case basis throu~ application to the
Commission for a waiver ofthe particular incentive payment
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Sprint position:

Since Sprint's approach allows a specified number ofperfonnance measurements
to be out ofcompliance before any penalties are applied, no exceptions to
incentive assessments should be allowed. Similarly, any force majeure exceptions
as reasons for Pacific not paying penalties should be considered as part of the
Root Cause analysis and thus be taken into consideration by the CPUC.

f. Mitigation

Two possible methods ofmitigation were discussed: credits for performance results

that exceed parity, or root cause analysis.

1. Credits

Pacific Bell position:

Under the plan proposed by Pacific and the CLECs, the alpha value is set at 15%.
By-setting the alphas value at 15% (critical value ofone standard deviation), both
plans assume a degree ofreliability ofonly 85%. To offset the inequity that may
result from imposing penalties on Pacific where the degree ofreliability is only
85%, Pacific proposes a credit plan that allows Pacific to balance out the random
variation at both ends ofthe disttibution curve. In other words, by offsetting bad
perfonnance with good performance, the effects ofrandom variation are largely
mitigated. Assuming Pacific is providing nondiscriminatory service, the tail of
the disttibution curve lying beyond one standard deviation on the right ofparity
will be offset by the tail ofthe distribution curve lying beyond one standard
deviation on the left. (This offsetting effect works similarly for the area ofthe
curve beyond three standard deviations.)

As an additional mitigating mechanism, under Pacific's plan incentives are not
imposed for variations greater than one standard deviation and less than three
deviations (a Category I deviation) until the second consecutive month. This
reduces the risk ofrandom variation to 225% (15% x 15%) that Pacific wiII be
assessed with penalties through no fault ofits own in a two month interval.
Without this mitigation, an assessment ofnonpanty in any single month for a
Category 1 deviation is 15% likely to be wrong, on average.

Examining the CLEC proposal explains why these mitigation mechanisms are
necessary. Two ofthe primary concerns Pacific has with the structure ofthe
CLECs' proposal - completely aside from the amounts of incentives and the lack
of incentive caps - is that the CLECs' pr.Jposal does not contain a credit plan. and
it applies penalties the fll'St month for a Category 1 deviation.
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Under a plan that sets the alpha value at 15% (Le., one standard deviation as the
critical value), and that assesses an incentive for one month over one standard
deviation, and that contains no credit plan, Pacific can be expected to miss and
pay for, on average, 15% ofall performance submeasures per month, due solely to
random variation. Accordingly, under the CLECs' proposal, Pacific can be
expected to pay 15% x S25,000/measure x 1,000 submeasures" or S3,750,000 per
CLEC, per month, through no fault ofPacific. Assuming conservatively that only
20 CLECs are in operation, Pacific can be expected to pay S75,000,000 in
incentives per month for random variation, or approximately SI ,000,000,000 per
year. (Even assuming conservatively that these 20 CLECs are eligible for
incentives under only 100 submeasures, Pacific still pays S7,5oo,000 per month.)
And this is only for the first box in Tier Li.e., a Category 1 deviation for one
month.

The expected cost ofTier I is sUbstantially higher than SI,OOO,OOO,OOO, since the
probability ofmissing a measure twice in six months under the CLECs' plan is
22%, Le., even greater than the probability ofa single miss in a single month of
15%. Because the penalty associated with a second miss in six months is
S50,000, the expected cost ofTier I penalties rises well above $1,000,000,000 per
year, without even looking at the penalty for a one month deviation greater than
three standard deviations (a Category 2 deviation).

The amount Pacific pays in Tier I may be increased dramatically under Tier n.
Under the CLECs' proposal, Pacific pays $1,500,000 (20 x $75,000) in Tier n if it
misses 20 measures out of 100, once in three months. Since Pacific can be
expected to miss IS measures per month on average due to random variation,
Pacific pays the Tiernpenalty when it provides actual discriminatory service on
5 ofthe 100 measures, just pnce in three months. Mmeover, the likelihood is 5%
that Pacific will miss 20 measures per month due solely to random variation. As a
result, Pacific is likely to be in Tier n ~th one out of20 CLECs, each month, on
average. (The penalties increase dramatically on a basis of 1,000 measures.) A
Tier n violation under the CLECs' plan automatically keeps Pacific out ofthe
long-distance market, and requires another six months ofno Tier n violations
before Pacific can get approval.

The analysis ofTier nthus far has only examined the penalty for missing once in
three months. The penalties increase by two-fold for a second finding in six
months, and three-fold for a third finding in twelve months. Again, the statistical
likelihood ofan event happening twice in six months is greater than the likelihood
that it will happen once in a given month (it is even higher for three times in
twelve months). Thus, the chronic element factor is not reasonable.

Statistically, the Tier ill analysis is similar in terms ofPacific's likelihood of
being penalized. However, the penalties increase dramatically. A one month
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vioiatioD in three months costs $8,000,000 ($.50 x approx. 161vfM lines). The
second violation in a six month period costs $16,000,000, and a third violation in
a twelve month period costs $32,000,000. Pacific can be expected to pay these
penalties every month, on average.

To penalize Pacific further, the CLECs propose that Pacific not be pennined to
enter the long-diswlce service ifany Tier nor Tier mviolations have been
imposed in the past six months. Because a Tier nor Tier mviolation is a near
statistical cenainty in a six-month period, Pacific will never be allowed into the
long-distance market under the CLECs' plan. Even ifPaci1ic miraculously gained
approval, Pacific would be likely to lose approval·in the first month (i.e., getting a
Tier I or Tier n violation).

As shown there are numerous problems with the CLECs' proposal. One ofthe
primary problems, however, is that the plan does not account for random
variation. An incentive cap, by itself, does not solve the random variation
problem. It merely ensures that Pacific hits the cap nearly every month, at
whatever level the cap is set.

Changing the formulas and reducing the penalty amounts in Tier nand Tier mis
eertainly necessary. But even with the less draconian amounts in Tier ~ Pacific
pays over $~OOO,OOO,ooO per year due to random variation, even ifit provides
nondiscriminatory service.

Root cause analysis, by itself, does not solve the problem either. The number of
events, and the permutation ofthose events, that may affect a result due to random
variation is countless. Root cause analysis would only identify the tip ofthe
random variation problem.

Credits, on the other hand, balance out random variation in a self-executing, easy
to administer, and very straightforward manner. A credit plan eliminates the need
to constantly debate the underlying "cause ofmisses, and litigate whether and in
what amounts incentives should apply.
Pacific supports accrual ofcredits because, in some months, incentives will be
greater than credits and payment will be required, but in other mon~, credits will
be greater than incentives. Without the ability to carryover credits, the credits
would be lost, as would the overall balancing effect ofthe credit mechanism.
However, Pacific agrees that credits, ifapproved by the Commission, should only
be used to offset incentives in like categories ofmeasurements. Credits apply
only within a major service category and can only be used to offset incentives
within the same service category.
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Major service categories for credit purposes include:

• Pre-Qrdering

• Ordering

• Provisioning

• Maintenance

• Network Performance

• Billing

• Database Updates/Other (Interfaces)

• Collocation

The CLECs reject Pacific's credit plan and propose that the parties accept an
-=-"equal risk" solution. However, the CLECs' proposal does not "equalize" the
"impact" that a wrong decision will have on both panies. It makes no quantitative
assessment at all about the impact on the CLECs ofa wrong decision.

The impact of a wrong decision on Pacific, a Type 1 enor, is easily quantifiable.
As we have seen, lUlder the CLECs' plan, Pacific will pay on average
$75,000,000 in incentives, per month, for the first box in Tier 1alone.

The impact on the CLECs ofa Type 2 error is nearly impossible to quantify.
However, cenain reasonable conclusions can be drawn from a Type 2 error. For
this analysis, it helps to examine exactly what is meant by a Type 2 error.

A Type 2 error occurs when Pacific's systems, processes, personnel, or any other
critical elements necessary to provide nondiscriminatory service are not designed,
equipped, motivated or otherwise fit to provide nondiscriminatory service to the
CLECs, but through random variation, the CLECs nevertheless receive bener
service than Pacific. This could occur lUlder numerous different scenarios. For
example, even though Pacific may be better equipped to process its own orders, it
may nevertheless receive very simple orders from the CLECs that take a much
shoner time to complete. Or, for example, under the same scenario, the CLECs
may submit their orders for processing at a time when other volumes are
particularly low in comparison to Pacific's orders, and as a result, the CLECs'
orders are processed more quickly. The end result ofa Type 2 error is that, even
though Pacific may not have been ready or equipped to provide nondiscriminatory
service to the CLECs, they nevertheless received bener service through random
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variation. The bonom line, under this scenario, is that the CLECs are not harmed
by a Type 2 error.

The analysis of a Type 2 error becomes a bit more complex when parity is
determined by allowing for a nonna! distribution ofevents, as the parties have
done here. For example, under the CLECs' and Pacific's proposal, incentives are
applied when the standard deviation is greater than one. Under this scenario. a
Type 2 error would include not only the distribution ofpoints that is bener than
parity, but also the distribution of points that is between parity and one standard
deviation.

Although the CLEC impact ofa Type 2 error under this scenario cannot be
quantified, five things are certain. First, the CLECs acknowledge that for the
Type 2 area that is better than parity, there is no harm. They call this the "no
liarm, no foul" area. Second, because parity is a relative concept, no harm is
likely to occur in the remaining portion ofthe Type 2 area when Pacific is
providing itselfexceptional service, since the CLEC customers in this area are
likely receiving very good service. Third, very little difference in service is likely
to be noticeable or appreciable for some portion ofthe remaining Type 2 area that

-is much closer to the parity eut-off'than the one standard deviation eut-off'.
FoUI'th. in some instances, a difference ofone standard deviation may not be
noticeable at all to end users. In fact, Pacific's and the CLECs' incentive
proposals are premised on the notion that Pacific is not penalized when the
difference in service.is only one standard deviation from parity.

Given these first four mitigating aspects ofType 2 errors, one cannot conclude
with any reasonable degree of reliability or eenainty that the harm suffered by
CLECs for a Type 2 error "equalizes" the harms suffered by Pacific for a Type I
error, i.e., paying billions ofdollars per year for random variation alone.

Most important, however, is the fifth aspect of. a Type 2 error under a credit plan:
The Type 2 error is completely balanced out by those instances in which Pacific
treats CLECs better than parity, but due to random variation receives no credit In
those instances, it will appear as though parity exists, yet a greater proportion of
Pacific's customers will be receiving worse service than the CLECs' customers in
the exact same area depicted by the Type 2 error about which the CLECs are
concerned. Under a credit plan, the Type 2 error is completely balanced out.

CLEC aDd Sprint position:

There should be no credits for performance exceeding parity. Pacific Bell has
proposed credits as a means to offset the harm Pacific experiences when there is a
Type I error, Le., a test result that shows non-parity when Pacific in fact provided
parity service. IfPacific were the only entity to be subjected to statistical errors,
then the credit program would seem like a reasonable mitigation proposal.
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However, CLECs experience Type II errors, i.e., a test result that indicates parity
when in fact non-parity service was provided, as often as Pacific experiences Type
I errors under the statistical methodology proposed by the CLECs.

'Credits tip the scales to favor Pacific. Under the statistical methodologies
proposed, Pacific and the CLECs face an equal risk ofgetting a "'MOng" test
result and then suffering the financial consequences of the "wrong" result.
Credits would further insulate Pacific from Type I errors but would leave CLECs
exposed to Type II errors and the corresponding financial hann. Moreover.
credits applied at the category level would enable Pacific to consistently
discriminate in a specific submeasure and to off~t those penalties with credits
from other submeasures.

Pacific's credit proposal provides Pacific with the ability to game its performance
and provide discriminatory treatment while avoiding penalty payments. For
example, Pacific could greatly exceed the benchmark, and thus earn a credit. for
Avg. Completion Notice InterVal, which could be used to offset lack ofparity
performance for Due Dates Missed.

.From a more practical standpoint, the crediting mechanism proposed by Pacific
will generate highly damaging customer experiences for the CLECs. First. the
arrangement incents highly variable performance by Pacific. IfPacific's support
of a CLEC fails by 3 standard deviation in one month~ to avoid adverse
impacts, the incentive is to provide performance that is superior (to Pacific's) by 3
standard deviations. In such a case, Pacific's performance will be stable but that
for the CLEC is potentially varying, from month-ta-month, over a range of six
standard deviations. Thus a customer sees erratic performance from the CLEC
and stable performance from Pacific.

Even ifthis oscillatory perfonnance did not occur, Pacific's credits proposal is
fatally flawed due to a second consideration. .Pacific presumes the marketplace
rewards good performance as quickly and to an equal degree as it does poor
performance. Practical experience and intuition show this presumption is flawed.
That is, poor performance quickly results in dissatisfied customers, tarnished
brand image and failure to attract new customers. On the other han4, poor
performance is only over-come by continued stable and excellent performance

Rather th3n tilt the scales one way or the other with credits, the CLECsand Sprint
propose that credits be rejected and that each side shoulder the burden of its
respective risk. Certainly, it is not justifiable to address the remote possibility of
fines being applied solely due to random variation ofresults through a mechanism
that would interject at least perverse ifnot anti-eompetitive incentives.
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Finally, and because invariably there will be "root cause negotiations" between
the CLC and Pacific to determine whether Pacific is at fault. and thus whether
penalties are due to the CLC, there is the potential risk that the individual CLEC
and Pacific could negotiate an agreement which provides the CLEC preference or
advantage, relative to other CLECs, in violation ofPublic Utilities Code §453. As
a precaution against such potential discrimination, parties should endeavor to .
adhere to the root cause analysis as the method for mitigation, and monetary
penalties as the method to incent Pacific to comply with the established
performance standards. Ifthere are agreements between CLCs and Pacific in this
regard, all such agreements should be served upon all parties in the form ofan
Accessible Letter.

2. Root cause analysis

Pacific Bell position:

Root cause analysis is another method for mitigating certain factors that are
outside ofPacific's control. However, as stated in the credits discussion, root
cause analysis will capture only a small portion ofthe effects caused by random
variation. Thus, root cause analysis is woefully inadequate for purposes of

-mitigating random variation.

Under a root cause analysis plan, root cause analysis would be performed for all
measures failing the statistical test ofcompliance in a 1eporting period. This
analysis would be completed and reviewed before incentives were assessed.
Incentive assessments may very well be appropriate after the submission of the
analysis reports where no reasonable explanation for variance exists or a
significant cause is found that was within Pacific's control. However, without
due diligence in this area, it will be impossible to detennine ifdiscrimination has
occurred and whether performance penalties should be assessed.

Root cause analysis reports, which would be supplied for all non-compliant
measun:men~ would include raw data supponing the measurement results,
verifiable facts regarding identifiable causes ofthe service failure and any special
circumstances or conditions which may have existed. The root cause analysis
would not have the sole purpose ofabsolving Pacific ofany responsIbility to pay
monetary damages. The goal ofthe root cause analysis would be to take analysis
ofthe measurement results beyond just statistics and to determine if the, non­
compliant result U'u1y reflects a problem on the pan ofPacific. Additionally, if, as
a result of this analysis, operational problems were identified, a corrective action
plan would be documented, with committnents for its implementation.

In order to assess ifmonetary incentives should apply, the root cause analysis
reports would be provided to the relevant CLEC for review within 30 days of
availability of the related performance report If, after discussion between the
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CLEC and Pacific. there is no agreement relative to incentives, then the repon
would be sent to a designated arbitrator (as pan ofthe Commission staff or as
agreed to by both panies) for resolution. Should the decision be that incentives
apply, either after review by the CLEC and Pacific or the third pany arbitrator.
payment ofthese incentives would be made.

Again, it is critical to understan~ that root cause analysis will not mitigate the
better pan ofrandom variation. For root cause analysis to wo~ some form of
credit plan is necessary, either in the form proposed by Pacific, or some other
fonn such as "freebies" (i.e., Pacific is given a certain number ofmeasures that it
can miss per month before performance incentives are applied). Otherwise. it is a
near statistical certainty that there will be a continuous and substantial revenue
stream from Pacific to the CLECs in the form ofperformance incentives.

CLEe and Sprint position:

A limited form ofroot cause analysis could be used as a form ofmitigatio~but
only under very narrow circumstances Ofthe mitigation approaches discussed
during the workshop~ root cause analysis appeared to be an effective means for
determining ifan apparent lack ofparity service is due to Pacific's conduct or to
circumstances beyond Pacific's control. Ifamitigation t~l isreq~ root cause
analysis is a more precise method than the credit methodology proposed by
Pacific.

Ifsuch a methodology is adopted, and it would be a resource intensive
undertaking, the CLECs propose that root cause analysis be completed for all
applicable measures failing the statistical test ofcompliance in a reporting period.
This analysis should be delivered to CLECs within 30 days after Pacific submits
to CLECs its monthly performance reports that document a lack ofparity. Thus,
for example, activities that occurred during April would appear on the May
performance measurements reports tlJ.at would be disttibuted to the CLECs by the
15th ofMay. Pacific would then have its root cause analysis repon disttibuted to
the CLECs by the 15th ofJune.

Once a lack ofparity has been documented in the monthly performance reports
sent to the CLE~ Pacific Bell should immediately pay any disputed incentive
amounts owed into an interest-bearing escrow account. If, after root cause
analysis is completed by Pacific, and the CLEC and Pacific mutually~ that
Pacific was not at fault for the lack ofparity, then the money paid into the escrow
account would be returned to Pacific. Ifthe CLEC and Pacific agree that Pacific
is at fault for the lack ofparity, or the root cause analysis cannot conclusively
demonstrate Pacific is not at fault, then the money in the escrow account would be
disbursed to the CLEC.
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However. if the CLEC reviews the root cause analysis submitted by Pacific and
still believes the test result accurately reflected lack ofparity caused by Pacific,
then the money in escrow would be disbursed to the CLEC. IfPacific believes
the test result was inaccurate. Pacific can seek a determination from the
Commission using expedited dispute resolution as adopted in this proceeding.

Root cause analysis allows Pacific to "explain" a test result, but the presumption
is that the test result is correct Therefore. the incentive payment would only be
returned to Pacific ifthe CLEC agreed it was appropriate to do so.

The eligible criteria for root cause analysis should be clarified and restricted. As
an initial matter. Pacific has agreed to develop detailed definitions of each
performance measure. including precise formulas, definitions, data sets. data
sources, analogslbenchmarks, and exclusions for each ofthe measurements and
levels ofdisaggregation. Because these factors will already have been accounted
for. the root cause criteria will be exceptions and allowances above and beyond
them. For example. any force majeure events would be an eligible reason in the
root cause analysis for Pacific to miss its parity obligation, and thus be excused
from paying incentives for that result, for that CLEC, for that month, so long as
the force majeure adversely affected results for the CLEC but to a greater extent
compared to the results for Pacific. The universe ofpossible exceptions needs to
be developed before root cause analysis can be used.

Finally, CLECs believe that not all measurements should be subject to root cause
analysis. Cenain measurements that address electronic systems and processes
would not satisfy the root cause criteria. These include measurements 1b, 2a,
4(electronic only), the maintenance measurements and the billing measurements.

Cox Position:

Cox believes that disputes regarding root cause analysis should be
resolved pursuant to the dispute resolution process contained in the parties'
respective interconnection agreements.

g. Forecasts/trending

Pacific BeD position:

."
Performance on certain measures is impacted when Pacific receives unexpectedly
high volumes ofwork. In order to meet its perfonnance obligations for these
measures, Pacific requires forecasted work volumes from CLECs. Accurate work
volume forecasts from the CLECs, both for end user service and interconnection,
are important to Pacific as significant amounts ofcapital and human resource
investments are at risk on the CLECs' forecasts. When forecasted order volumes
do not materialize. a tremendous amount of invested resources are wasted.
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Conversely, when demand exceeds the fore~ the likelihood is high that there
will be inadequate resources to meet CLEC demands. CLECs should be
responsible for providing forecasts on service order volumes (by major service
group type) ifPacific is subject to perfonnance incentives. Pacific must receive
forecasts from the CLECs on a quarterly basis, three months in advance ofthe
relevant quarter.

In the event CLECs fail to produce adequate forecasts, Pacific agrees that trending
can be an acceptable substitute for performance incentives purposes. Under
Pacific's plan, Pacific is not relieved where CLECs fail to provide adequate
forecasts as long as actual aggregate CLEC volumes during the relevant month do
not exceed the volume ofthe average ofthe previous three months by more than
200!cl. However, should adequate forecasts not be received and aggregate CLEC
volumes exceed the 20% level, incentives should be excused for any
measurelsubmeasure identified, with an asterisk, on Attachment~ for the
rePorting period.

CLEe position:

Pacific takes the business position that it may be unprepared to deal with sudden
aDd substantial surges in CLEC order activity that it could not have reasonably
foreseen. CLECs oppose Pacific's suggestion that forecast accuracy serve as a
basis for mitigation. A specified maximum volume becomes a de facto barrier to
CLEC entry into the local market.

Pacific's trending proposal is also unacceptable. In order for a competitive
market to develop, growth cannot be constrained by the 200!cllimit that Pacific
proposes. Incentives should remain in place even in the absence ofsuch a limit.

SpriDt position:

While Sprint appreciates Pacific's concern for risks associated with capital
investments associated with forecasting, this is an industry issue, which is of
equal concern to both the ILEC and CLEC. Today, forecasting occurs among the
panies as a normal course ofbusiness. For example, Pacific meets with
interconnecting companies, both local exchange carriers and interexciiange
carriers, to agree upon forecast levels. Often, these meetings are face-to-face with
the NetWOrk Engineers from both companies.

Sprint proposes this same process be implemented with the CLECs. In the initial
stages of local competition, it seems logical that the demand forecasts would be
minor in the total scope ofPacific's forecasting models. Conversely, as the
industry matures, volumes and the associated investment risks can and should
grow and therefore, liability should become integral in defining the forecasts.
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Ultimately, some relief from incentives/penalties may be appropriate in instances
where forecasts are missed beyond some tolerable range.

However, it should be clear that any reliefshould be directly attributable 2!!h: in
those instances where incremental human resources are required to meet
increasing levels ofdemand. For example, iforder activity is performed by order
entry clerks, and Pacific has either over or under invested in this resource due to
inaccurate forecasts, then relief would be warranted.

On the other hand, those performance measures that measure processes that are
either wholly or substantially supponed bysy~c ot automated solutions
should not be granted relief. For example, an automated pre-order interface,
which was designed to accommodate commercial demand levels, should not be
affected by the accuracy ofa CLEC forecast. The same would be true for those
ordering interfaces that areauto~ such as FOC Notice intervals and reject
notice intervals. Similarly, functions that are performed as an adjunct to an
existing !LEC pro~ such as maintenance and repair, should not be adversely
affected by the incremental demand ofa CLEC.

Therefore, Sprint recommends that initially, unless highlighted during the face-to­
faee meetings, Pacific should be held to the performance measurement
requirements and associated incentives. Ultimately, any reliefthat is warranted in
the future should be limited to only those instances where Pacific has secured
human resources in anticipation ofa given forecasted level ofdemand.

h. Reporting and auditing

Pacific Bell position:

Performance reports will be made available to the CLECs by the fifteenth
calendar day ofthe month succeeding the reporting period. In addition to the
performance measure results themselves, the raw data supporting the results will
be accessible by the CLECs. Raw data will be archived for a period of24 months.

Pacific supports one yearly comprehensive audit ofits performance reponing
procedures and reportable data. This audit would be on behalfofthe entire CLEC
community. Pacific would pay for half of the costs for the full audit. Pacific
would also suppon allowing individual CLECs to audit 5 individualm~s per
year ("mini-audits") ifthe CLEC has a good faith reason to question the results
produced for these measures. CLECs would pay for the mini-audits ofthe
individual measures, unless Pacific is found to have been reponing inaccurately in
terms ofcompliance, in which case, Pacific would pay. Ifduring the mini-audits
of individual measures, more than 50% ofthe measures in a major service
category (n.b.: 50% ofthe measures in the category; not 50% ofthe mini-audits)
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are found to have flawed data or reponing procedures, the entire service category
ofmeasures will be re-audited by Pacific.

CLEe and SpriDt pOSitioD:

In order to ensure the accuracy ofPacific ' s reporting, the CLECs recommend ~t
Pacific Provide the CLECs, on a monthly basis, the raw data it uses to calculate
monthly incentives. This will provide the CLECs with the opportunity to
compare their experience with the data reported by Pacific.

The raw data must be Preserved for a minimum of24 months to Provide an
adequate audit trail and the data must be retained·with sufficient detail so that the
CLEC can reasonably reconcile the data capture by Pacific (for the CLEC) with
its own internal data. Furthermore, data related to Pacific's own performance
must be retained, at a consistent level ofdisaggregation to that reponed for the
CLECs and must, at a minimum, reflect the mean, the standard error for the mean,
the number ofdata points used to compute the mean and an indication ofthe
"shape" ofthe distribution for the mean (e.g., gamma, bi-modal, etc.) The
minimum time limit for data retention is that needed to afford time to perform the
audit and to allow time to review the data, should questions arise regarding the
accuracy ofthe audit. Likewise, the detail retained is the minimum necessary to
permit independent validation ofresults without an audit ofPacific.

The "raw data" should include the specific trouble report disposition code "12 and
13" exceptions that Pacific excludes from the calculation of certain performance
measures because it considers the CLEC to be the cause ofthe reported trouble.
Disposition Code "12 and 13" exceptions apply to a limited number of
performance measures Per the OSS on Performance Measurement Plan. Further,
the Code "12 and 13" exclusions should be Provided to CLECs as a summary
report that includes Pacific's trouble ticket number and the aff~ telephone
number. The exclusion report will allow a C~C to compare the troubles Pacific
excludes from the performance measures with all the troubles reponed to Pacific
bytheCLEC.

Monthly access to the data Pacific excludes from the calculation ofcertain
performance measures is critical because CLECs need timely access to- the
excluded data in order to ensure that Pacific has Properly coded the problem as
caused by a CLEC. To be effective, a CLEC must compare Pacific's highly
subjective exclusions with its own trouble data as close in time as possible to
when the trouble occurred.

The audits should be performed on an annual basis, by independent CPAs, on
behalf ofall the certificated CLECs in California. As discussed below, Pacific
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should pay the cost of the fU'St comprehensive audit; the CLECs and Pacific
should share the costs for subsequent comprehensive audits. I I

In addition to the annual audits, the CLECs would have the opponunity to invoke
mini-audits during the year. When a CLEC has reason to believe it is not
receiving parity, it has the right to have a mini-audit performed on specific
submeasures. Each CLEC would be limited to auditing five single submeasures
or one category ofmeasures durmg the year. Ifa problem is discovered. an option
for a broader audit would be triggered.

For the mini-audits, ifthe ll..EC was determined to be at fault, the ILEC would
bear the cost ofthe mini-audit. Ifthe ILEC was not found to be at fault, the
CLECs would pay for the mini-audit. ~At fault" means that, as a result of the
mini-audit, a determination was made that Pacific did not successfully pass the
audit.

As an absolute minimum, due to the crucial nature ofperformance measurement
and the associated system ofincentives, Pacific should be obligated to present a
one-time initial independent audit and certification that its implementation ofthe
performance measurement system conforms to the definitions, exclusion and
disaggregations set forth for the measurements; that the data collection is timely,
accurate and complete; that the calculation ofperformance rCsuIts conforms to
documented agreement and, where ambiguity may exist, what treatment was
afforded; and, that the data reflected in the reports for performance and the data
store is complete, accurate, timely and readily accessible to CLECs. Such an
audit and certification should be at the expense ofPacific, with the result made
public no later than simultaneously with the submission ofa section 271
application.

Cox and leG Position:

Cox and ICG disagree with sharing the cost ofannual audits. Cox and ICG
believe that Pacific should bear the cost ofthe annual audits because it, and not
CLECs, has the burden ofensuring that it is providing parity services to CLECs.

i. Expedited dispute resolution

Pacific BeD position:

Pacific is interested in further discussions surrounding an expedited dispute
resolution procedure. However, Pacific believes that the appropriate procedure
can best be developed once the parties have a better understanding ofwhat the
final incentive plan will lock like.

II Northpoint and Covad have not taken a position on who pays the costs ofthe audits.
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CLEC and Sprint position:

The operation of the performance incentives plan may depend upon the
determination offacts or action by a party. In the event ofa dispute, the panies
desire an expedited process to enforce the incentives plan. There is no process at
the CPUC that guarantees parties a decision within the timeframe necessary to
promote the essential incentive nature ofthis plan.

We propose a fast track dispute resolution (DR) procedure for the Commission·s
consideration. It incorporates all ofthe procedural due process protections
nonnally provided to parties at the Commission.

• Before a party may initiate fast trackD~ the complainant is required to prove
that it asked the defendant to fix the problem and gave it a reasonable
opportunity to do so before filing the complaint. The process also builds in a

- mandatory mediation session before hearings are held.

• Under normal circumstances, an evidentiary hearing, after discovery, will be
held 30 days after the complaint has been filed, and a Commission order
would be effective 66 days after the filing ofthe complaint.

• Ifthe presiding officer agrees with the complainant that an expedited ruling is
wammted by commercial considerations, an evidentiary hearing may be held
two weeks after the complaint was filed and a Commission order would be
effective approximately 5 weeks after filing.

• An order necessary to protect the public or preserve the status quo may be
issued within 48 hours ofthe filing ofa complaint.

The following procedures and timelines for the DR process should be used:

SERVICE:

Service ofany pleading, demand, request, response, or notice under this procedure
will be made by delivery in-hand to the recipient or its authorized representative
and by either e-mail or fax. All pleadings should be served upon the respondent,
the executive director, and the general counsel ofthe Commission at the time of
the filing.

NOTICE:

The petitioner must provide at least 48 hours' advance notice ofpetitioner's intent
to seek fast track dispute resolution and allow respondent at least 48 hours to
correct the situation.
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VERlF1CAnON:

The petition must include a verification that the 48 hour notice was given and that
the respondent did not correct the situation as requested. A copy ofthe letter
giving notice and any response must be attached as an exhibit to the petition.

DISCOVERY:

Any pany seeking discovery shall serve its written discovery concunent with the
filing of the party's initial pleading in the case. Notices ofdeposition may be
served separately. Responses to discovery must be provided to the propounding
party within 14 days after the request for discovery was served. Objections to any
discovery request, along with a copy ofthe objectionable request, shall be served
on the propounding party and filed with the Commission with the objector's next
pleading, and in any event, no later than seven days after receipt ofthe discovery
request.

ALl DETERMINAnON AND PREHEARING CONFERENCE:

Within 48 hours ofthe filing, the AU will determine which timeline will apply to
the petition, standard or expedited. Ifemergency relief is sought, the AU will
either grant or deny such reliefat this time. Ifevidentiary hearings are warranted,
a PHC will be held within 14 days after the answer is filed. The PHC may be
conducted by telephone. At the PHC, the parties will determine whether the AU
or a designee will serve as the hearing officer. The AU will resolve all discovery
dispu~ establish a schedule for completion ofdiscovery, and attempt to resolve
the primary dispute through non-binding mediation.

EMERGENCY RELIEF:

The AU's decision on emergency relief will have the force and effect ofan order
ofthe Commission. The order granting emergency reliefwill remain in effect
during the pendency ofthe underlying action and until all review, reconsideration,
or rehearing of Commission's order with respect to the matter has been
exhausted, or until subsequent order ofthe hearing officer or ofthe Commission.

EVlDENnARY HEARING:

A determination as to reasonable grounds for the petition and a notice of
evidentiary hearing shall be issued within 3 days after the date on which the
answer is filed. The hearing will begin within 30 days or IS days ofthe petition's
filing, depending on whether the standard or expedited procedure is used.
Evidence may be either written or oral, and a record ofthe hearing will be made.
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DECISION OF mE PRESIDING OmCER:

The written decision will be issued within 45 days after the date on which the
petition is filed. It will inc~ude reasons for the disposition ofthe complaint, and if
necessary, the assessment ofperformance incentives and directions for action.

RAnnCAnON BY COMMISSION ORDER:

The decision ofthe presiding officer will be adopted by the Commission at its
next regularly scheduled public meeting and shall be effective no later than 2 I
days after issuance by the presiding officer, unless the Commission enters its own
order within 20 days ofthe decision of the presiding officer.

RECONSlDERAnON AND APPEAL:

OF IIEAlUNG OmCER'S DECISION DUE TO PROCEDURAL FAILURE OR ERROR OF

LAW OR FACI':

The aggrieved pany must file within 3 days ofthe issuance ofthe hearing
officer's decision. The other party has 3 days within which to respond. The
Commission may issue an alternate to the hearing officer's decision within 20
diys ofthe issuance ofthe challenged decision, but ifthe Commission has not
adopted an alternate by the 21- day, the hearing officer's decision becomes finaL

OF COMMISSION'S DECISION (NOT APPLICABLE TO EMERGENCY ORDERS)

An application for rehearing may be filed within 15 days ofthe Commission's
decision. Any response may be filed within the next 15 days. The Commission
may act on the application for rehearing within the next 15 days; otherwise, the
application is deemed denied and may be subject to judicial review.

Timelines for Fast Track Dispute Resolution

Standard Procedural Schedule

day action

(2) Petitioner makes final and good faith demand on responden.t

o Petition is filed and concurrently served on respondent, E.D. and Chief
AU

7 Response is filed and concurrently served on respondent, E.D. and Chief
AU
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21

31

47

(varies)

66

Notice ofevidentiary hearing (daily calendar)

PHC (discovery disputes and non-binding mediation)

Evidentiary hearing (AU or designee approved by the parties)

Issuance ofhearing officer's written decision (findings, directions,
penalties)

Alternate adopted by Commission (potential, only)

Effective dale ofhearing officer's decision, unless Commission has
adopted alternate.

Expedited Procedural Schedule

• Available when one carner claims that another carner's wrongful aet(s) impairs its
ability to provide or receive service.

• Triggered by filing of"Petition and Request for Expedited Ruling"

day action

(2) Petitioner makes final and good faith demand on respondent

o Petition and Request for Expedited Ruling is filed & served

3

5

6

16

17

(varies)

Response is filed and concurrently served on respondent, E.D. and
ChiefAU

AU detennines whether petition merits expedited ruling. Ifso,

AU convenes PHC to set date for evidentiary hearing, conduct
mediation, and establish a discovery schedule that requires all exchange to
be completed 3 days before hearing. Same discovery ru~es as above

Evidentiary hearing (AU or designee approved by the panies)

Issuance ofhearing officer's written decision (fmdings, direction,
penalties) by fax to the patties

Commission adoption of decision
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38 . Effective date ofhearing officer's decision, unless Commission has
adopted an alternate.

Emergeacy RelitCPeadiDg Dispute Resolutioa

• Petition may be filed with a petition to obtain emergency relief from complained of
acts.

• Decision on petition within 48 hours offiling

• Decision ofpresiding officer to grant or deny.emergency reliefhas effect of an order
ofthe Commission and remains in effect pending final Commission action on the
underlying action or a subsequent order ofthe presiding officer or Commission.

Ree:oasideratioa aad Appeal

OfHeariDg Officer's Decisioa due to procedural failure or error ofla" or fact

day atOoa

45117 Issuance ofhearing officer's decision

48120 Aggrieved party files petition for review by Commission
51123 Response

65137 Commission may issue alternate to hearing officer's decision

66138 Hearing officer's decision effective unless Commission has adopted
alternate

Of Commissioa's Decision (not available for emergeacy orders)

day atOoD

o Commission decision

15 Application for rehearing filed

30 Response to application for rehearing filed

45 Commission action on application for rehearing (deemed denied)
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j. Applicability of performance incentives to Section 271

Pacific Bell positioD:

Monetary incentives will be sufficient to motivate Pacific to perform to its
obligations. Pacific does not support non-monetary incentives as pan of a self­
executing incentive plan. In particular, perfonnance incentives should not include
a self-executing impact on Pacific receiving 271 authority, regardless ofwhether
that impact is withholding or revocation of271 authority. Such a drastic remedy
should be available only through an appropriate proceedjng in which' Pacific has a
fair opportunity to present all relevant evidence on the issue ofwhether its 271
authority should be restricted or revoked. A self-executing plan that denies
Pacific the oppommity to be heard raises serious due process concerns.

Moreover, as discussed in the section on credits, the CLEC plan virtually
gwirantees, to a statistical certainty, that Pacific will Dever enter the long-distance
market.

CLEe position:

The use ofperfonnance incentives is an integral part ofcompliance with
performance measures that are imposed in conjunction with a Section 271
application by Pacific. Accordingly, any performance incentives plan must
include a Section 271 component for the incentives to have meaning in that
process.

The CLECs recommend two rules related to Section 271 in connection with their
incentive proposal. First, ifSection 271 approval has not yet been recommended
for Pacific by the CPUC, a Tier D or Tier ill violation should result in a denial of
such a recommendation. In such a circumstance, the CPUC should not issue a
Section 271 approval for Pacific until six months has elapsed without another Tier
II or Tier mviolation. (Note: if the CPUC has recommended Section 271
approval but the FCC has not yet acted, the CPUC should withdraw its
recommendation for the same six month period.)

Second, ifPacjfic has received Section 271 approval from the FCC, a Tier III
violation should cause the CPUC to undertake an investigation into the question
ofrecommending to the FCC that Pacific's Section 271 approval be suspen9ed.

Cenain aspectS ofthe proposed incentive structure (e.g., a two-month, one
standard deviation threshold test and considering only a limited set of
performance measurement to which incentive payments are applicable) are not
acceptable for making the critical detennination, in a pre-271 environment, of
whether or not Pacific has met its obligations to open the local marketplace to
competition. The risks offorestalling competition ifPacific is allowed to provide
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long distance service before the local marketplace is truly open dwarf the risks of
deferring Pacific's long distance entry for some interval in order to be confident
that the empirical data truly shows nondiscriminatory provision of resale, UNE,
and int=eannection services to CLECs. Application of incentive payments,
whether Tier I, norm, may be sufficient to cause reservation regarding a Section
271. However, the incentive measurements are only a subset ofthe total set of
approved measurements. The Section 271 review process of this Commission
must consider performance with respect to all adopted performance measurements
and the criteria cannot be based upon a design largely intended to limit Pacific's
exposure to incentive payments on a month-ta-month basis.

Cox Position:

Cox would like to remind the Commission that any performance incentive
program adopted by the Commission represents only one aspect ofthe
Commimons inquiry into whether or not to recommend approval ofPacific's
Section 271 Application. For example, Public Utilities Code § 709.2 sets forth
numerous findings and considerations that the Commission must make as pan of
its Section 271 inquiry. Therefore the Commission may consider, but should not
rely exclusively on, Pacific's performance under the incentive plan when making
its. Section 271 determination.

SpriDt position:

Pacific should demonstrate parity by providing at least 6 consecutive months of
performance reporting without one occurrence prior to the CPUC making a
recommendation to the FCC that the RBOC has met the 271 requirements. The
joint marketing loss should not be defined so broadly so as to mean that the !LEe
could not keep long distance customers or market long distance through the long
distance channel. The joint marketing penalty should be lifted after six months
without one Occurrence. Additionally, ifPacific bas received Section 271
approval from the FCC and the CPUC has determined that the non-eompliance is
at such a level to warrant the most severe ofpenalti~the CPUC should
recommend to the FCC that Pacific's Section 271 approval be suspended.

k. Exclusive remedy

The parties agree that monetary performance incentives are not the exclusiye
remedy available to address Pacific's service problems. CLECs believes that the
incentives represent only one ofmany possible remedies CLECs have available to
address Pacific's substandard parity service problems. For example, ifPacific
should engage in discriminatory conduct, a CLEC could file a complaint with the
Commission for violation ofPublic Utilities Code ("P.U. Codej §453 and
potentially recover damages under §2107 that would be in addition to any
monetary performance incentives. Additionally in the event that Pacific should
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violate a Commission order. a CLEC could also pursue sanctions against Pacific
under P.U. Code §701 and §2107 that would be in addition to monetary
performance incentives.
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ATrACHMENTA

PJtE.ORDERJNG
lb. Awrqc Rcspcmse T...

ORDERING
3L Av. FOe Notice 1Dterft!.
4. Av. R.ejecl Notice lntcnaI (ele=onic only)­
&a. % of FIow-lhrouJh Orders

PROVISIONING
7b. % Orders Given Jeopardy Notice
7c. Av. Jeopardy N01ice 1DIcrvaI-
JOc. Av. Complaal Jmr:rvaJ-
12L % ofOue Dales MUsect-
14L % ofTraubies in 30 days for New Orders
II&. Delay Order Jmcrval To ComplebOIl Dale­
7L Av. Completion Notice 1DtervaJ·
20L Held Order lDterVaJ·

MAINTENANCE
22c Cusramcr Trouble Report RaIe
Db. % ofeust.Troubles Resolved wrm Est. Time
24b. Av. Tzmeto R.cstort:
26b. Frequency ofRcpcal Troubles in 30 day period

NETWORK PERFORMANCE
'2Ia. % Bloc:kiDa OIl Common Tnmks
29c. ".alockiq 0Il1DJcn:oDllCClion Tnmks
32-11 Nawork 0uIaF Nod1ic8lion
64a. NXX 1.oIded by LERG Eft Dare

BILLING
31b. Usage Tuncliness
39b. Accuncy ofUsage Feed (with CLECs agreeing to an audit of the process used to determine the accurac:y of the

USlgCfeed)
4Gb. Wholesale Bill TundiDcss
41 Uagc Complcreness
42L RccurrinI Chqe Completeness
43L Non-Rccurrin. Cbarp CompleteneSS
44a. Bill Ac:curacy
44b. Ac:curaey ofMechanized Bill Feed (with CUCs agreeing to an audit of the process used to detennine the

ICCUnICY of the mc:chaniad bill feed)

DATABASE UPDATES
62a-S2b. Av. Dmbase Jnterft!-
62L.52b. Perc:CIU Dmbuc Accuracy (exduding CLEC-eaused errors)
61a AU Dmbuc Update Averagce

COLLOCAnON
82. Av. Tunc to Respond to Collo. Request
&3. Av. Tune to Provide Collo. AnDge.

OTHER
2L % ofTime lmaface is Avail.
16b. Av. Notifaeation ofOutaps
30L CenterResponsi~

- Incentives would not 8pply to these measures if aggregate CLEC service order volumes U'C 20% higher in the reponing month
than the average volumes of the prnious three months.
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