
EX PARTE OR LATE FILED

April 2, 1999

Ms. Magalie Roman Salas
Office of the Secretary
Federal Communications Commission
The Portals
445 Twelfth Street, S.W.
12th Street Lobby, TW-A325
Washington, D.C. 20024
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On October 15, 1995, the Alliance proposed an amendment to the Commission's rules to
require handsets operating in the analog mode to scan both cellular systems when 911 is dialed
(Strongest Signal).l This proposal has been opposed by the wireless industry and those who seek
its favor. On January 21, 1999, the Rural Cellular Association (RCA) filed a copy of their ex
parte presentation in opposition to Strongest Signal. In this presentation, RCA says that wireless
calls to 911 "literally save lives" but that "the costs [to the carrier] of implementation [of new 911
services] should guide [Commission] decisions regarding the requirements to be imposed."
(Emphasis added). This is a clear concise statement of the wireless industry's position without all
of the rhetoric which has cluttered the issues in this proceeding. We argue that the public interest
and the need for consumer protection justify the mandate of Strongest Signal. We also argue that
the other proposals, Automatic AlB Roaming and Double Push, do not meet the Commission's
goal of directing the 911 calls to the system that will provide "the quickest and most reliable and
accurate response.,,2

1 When "operating in the analog mode" is intended to incorporate all phones which are
capable of operating in the analog mode, such as dual mode and trimode phones.

2 Report and Order, CC Docket 94-102, ~ 145 (July 26, 1996~. of Copies rec'd 01 Z
UstABCOE
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There are two questions. First, Strongest Signal will complete more emergency calls to
911 but at what cost to the carrier? Second, does the public interest and/or the need to protect
consumers require Commission action to mandate Strongest Signal?

1. What is the cost to the carrier to provide 911 service?

a. Out ofpocket costs

On December 15, 1995, RCA filed comments in opposition to Strongest
Signal on the grounds that "[i]t is completely inequitable to reward the provider of
the best quality service with increased economic and administrative burdens" of
handling 911 calls. (P. 7). There is total agreement that a carrier should be
reimbursed for its actual costs in providing 911 service. We do not have access to
information concerning these costs. However, we have noted that, in California,
the carriers have not applied for reimbursement for their costs from the state's 911
fund. We suspect that the cost is too small to calculate.

b. Displacement ofrevenue calls

The argument concerning the impact of Strongest Signal on the carrier's
network has taken many forms such as "blocking," "time delay," "inefficient
distribution of calls" and "unintended consequences." Strongest Signal does not
propose any changes to the network. It merely enables the handset to scan all of
the cellular channels instead ofjust one side when 911 is called. From that point
on the system handles the call just as it would any other call. The real question is
how will Strongest Signal impact the revenue generating ability of the system?

Strongest Signal will connect more 911 calls thereby using more system
capacity. The carriers have adopted a business strategy in which capacity lags
behind demand. With increasing contention for capacity it is reasonable to assume
that some of the time 911 calls will displace revenue calls.3 This issue is all about
nonrevenue 911 calls using capacity which would otherwise be available for
revenue calls. Lost profit is an item of expense that we agree should be recovered
by the carriers.

RCA has previously told this Commission that rural areas have "moderate
capacity demands." (Reply Comments, 10/25/96, p. 5). At the same time, RCA
argues that Strongest Signal would give carriers an economic incentive to be
second best in the market, thereby resulting in "diminished availability of service."

3 We have supplied the Commission with blocking data. We have also shown that some
systems have a serious lack of capacity in some locations, e.g. AT&T Wireless in New York City.
(See our letter of 3/8/99 on this subject).
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(12/15/95 comments, p. 4). We do not know how to square these seemly
inconsistent arguments. We are astounded that RCA would even suggest that any
of its members would engage in contumacious behavior of reducing coverage to
avoid a public service obligation imposed by the Commission.

c. Potential liability for negligence

The Commission concluded On June 12, 1996, that "displacing the
jurisdiction of state courts over tort suits for negligence in installation,
performance, provision, or maintenance ofE911 systems is not necessary to the
inauguration ofE911 service.,,4 Thereafter, the wireless industry sponsored
legislation to limit liability which was adopted by 31 states. House bill HR 438
would federalize this limitation ofliability. Mr. Sugrue, Chief of the Wireless
Bureau, testified on February 3, 1999 before the House Subcommittee on
Telecommunications and said" "legislation to set national policies could help
resolve liability issues in ways that meet the legitimate needs ofwireless carriers,
local and State governments, and - more importantly - wireless users." (P. 6).
Thus, the Commission has concluded, for now, that this is a matter properly left to
the states and Congress. 5 Nevertheless, this issue remains as a real reason for
wireless industry opposition to Strongest Signal.

2. Public interest and consumer protection considerations

a. Saving lives and reducing the consequences ofinjury

1) Strongest Signal substantially improves the caller's ability to reach
and reliably communicate with the 911 operator.

Attached hereto as "Attachment A" is a copy of a drawing we filed with
the Commission on March 8, 1999, which shows the coverage within a single cell
service area from the perspective of a portable phone user. This drawing shows
that a portable telephone user will have reliable service in only 25 percent of the
total area covered by the cell site. In 47 percent of the area, the portable user will
experience poor coverage with static and a chance of dropped calls. In 28 percent
of the area, the caller from a portable phone will experience "lock-in," where the
caller will hear nothing but dead air. This map confirms the Trott August 19,
1998, engineering report, filed with the Commission, which shows that portable

4 Report and Order, ,-r 100.

5 Orninipoint and US Cellular Corporation have appealed a Declaratory Ruling issued by
the Wireless Telecommunications Bureau on December 18, 1998 contending that the Commission
must specify a mechanism to recover cost of liability insurance.
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phone users will be unable to access the cellular system they subscribed to one
third of the time in suburban and urban service areas. This same fact is
dramatically illustrated by the "Dirty Little Secret" map which appeared in an ad in
the trade press. A copy of this map was filed with the Commission by the Alliance
over a year ago. Finally, reference is made to the report that we filed with the
Commission in February of 1999, describing the Blomme tragedy. This incident
occurred in a rural area.

No one has disputed the Alliance's engineering studies showing that
Strongest Signal cures the above described problems over 85 per cent of the time.
In terms of the experiences of real people, Strongest Signal would have connected
Marcia Spielholz and Ms. Lechuga to 911 and would have almost certainly
resulted in help arriving before the fire which killed Mr. Blomme in front of his
wife and children. These are the most tragic but not the only stories which prove
the point. For example, attached as "Attachment B"is an article describing 3 calls
from cellular phones to 911 concerning an accident that occurred in Wyoming.
"The good news is three people at the scene of the accident had cellular phones to
get help. The bad news is only one call connected." We have provided the
Commission with a number of similar examples. 6

2) Automatic AlB Roaming, with or without Intelligent Retry, does not
solve the problem of lock-in, dropped calls or low grade voice channels
subject to static and cross-talk.

After three years of saying that Strongest Signal was just based on
antidotal stories, the wireless industry reluctantly acknowledged the
problem of dead spots and CTIA proposed Automatic AlB Roaming as an
alternative to Strongest Signal. Unfortunately, the cost to the carrier - not
the public interest - is the cornerstone of this proposal. Using Automatic
AlB Roaming: 4,000 emergency calls will not be connected each day,
more than 5,000 emergency calls will be dropped each day and more than
15,000 calls will be assigned to a poor channel each day. Strongest
Signal will connect almost all of these calls over a good channel of
communication.

3) Double Push is merely a manual version of Automatic AlB Roaming.

Another belated proposal from Bell Atlantic would have the
handset arbitrarily change sides if the caller dials 911, hangs up and dials
911 again. ("Double Push"). Double Push, which both we and CTIA

6 See "Review and Comparison of Automatic AlB Roaming and Strongest Signal" dated
February, 1999, and filed with the Commission.
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agree is a poor choice, depends on the presence of mind and the ability of
the users to extricate themselves from lock-in, static, cross-talk and
dropped call situations by hanging up and calling again. Such callers are
sometimes in extreme circumstances (such as being dragged by a train) and
do not have the time or comprehension to realize that they should hang up,
replace the emergency call and perhaps get a better channel of
communication. There is no assurance that a better channel of
communication is available, whereupon the caller should hang up and dial
again to return to the poor, but usable channel. It is a simplistic hit or miss
proposition which falls far short of the mark in emergency situations.
Finally, we note that Double Push would not have helped either Blomme or
Lechuga.

4) All parties agree that time is of the essence in connecting a 911 call.

We agree with RCA that the public expects "practically
instantaneous completion" 0(911 calls. (Emphasis added). It takes from
4 to 6 seconds for a cellular phone to connect a call. Strongest Signal adds
50 milliseconds to the scanning process - - a time so short that it cannot be
perceived by the calling party. In contrast, Automatic AlB Roaming will
take 10 to 16 seconds for a call switched to the non-preferred side to be
connected. Intelligent retry can extend that time further - up to 65
seconds. 7 Double Push requires an indeterminate amount of time -- the
time necessary for the emergency caller to realize that a better channel of
communication might be found by hanging up and re-dialing 911. The
record is clear that 12 seconds should be the maximum time limit for
connection of a 911 call -- Strongest Signal will take half of that time.

b. Reliance and public expectations

1) The carriers' decision to sell low power handheld portable phones,
without upgrading their systems to provide portable grade coverage,
has resulted in misplaced public reliance on wireless service to provide
them with "safety and security" "anytime/anywhere."

RCA has previously warned the Commission that rural systems will
be unable to support Phase II requirements because of the "wide
geographic separation of sites." (Reply Comments, 10/25/96, p. 4). This
is due to the fact that cellular systems were constructed to serve 3 watt
Class I Mobile phones -- not 600 milliwatt Class III portable phones.
Nevertheless, rural carriers have sold low power portable phones to 80%

7 CTIA ex parte letter of3/12/99.
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or more of their subscribers without upgrading their systems to provide
portable grade service to those phones. This creates the lack of coverage,
or holes, problem with portable phones which is discussed in paragraph
2.a.l) above. One of the first thing that catches the eye when entering any
wireless phone retail outlet are the coverage maps showing seamless
coverage over large geographic areas. The phones on display with these
maps are portable phones. The obvious and reasonable assumption on the
part of the consumer is that these phones will work over the entire
coverage area. In fact, they do not and the carriers fail to disclose that
fact.

2) Carriers have compounded these false public expectations with
massive advertising campaigns which say wireless phones will provide
the same "safety and security" as your wireline phone.

We have filled the record with example after example ofwireless
carrier advertising that tells the public that you can use a wireless phone
"anywhere, anytime." Television advertisements show people in
hazardous situations in remote areas who are "saved" by their portable
wireless phone. "Safety and security" sells and has been used to sell 80 to
85 percent of the 68 million wireless phones in service. This leads the
public to reasonably rely on portable phones for their safety without
realizing that actual coverage is tenuous or non-existent in a large part of
the service areas. Some users will discover that there are holes in the
service area but 22 percent of subscribers do not use their phones which
they have solely for safety and security reasons.

3. The Commission's statutory obligation

The Communications Act of 1934 (the "Act") requires the Commission to promote
"safety oflife and property through the use of wire and radio communication." 47 U.s.c. § 151.
When it comes to matters of public safety the Commission cannot rely on the marketplace alone.
A good example is seat belts. The automobile industry and the marketplace did not want seat
belts, they were uncomfortable, they wrinkled the wearer's cloths, etc. It was only after the life
saving benefits became apparent that there was a gradual public acceptance of seat belts. Here
the wireless industry does not want Strongest Signal for the reasons set forth above. The public is
only dimly aware of the lack ofcoverage problem and not aware at all of the solution -- so there
is no market pressure on the carriers to deploy Strongest Signal.

To carry the seat belt analogy forward, it would obviously not be in the public interest to
approve seat belts that would only do the job of protecting the user some of the time. Automatic
AlB Roaming does not protect the user when the signal is borderline (lock-in) and only gives
marginal protection when the signal is poor (static, cross-talk, dropped calls). Double Push
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requires callers, who are sometimes in extremis, to extricate themselves from these situations and
may, in the doing, find themselves with even a worse, or no channel, circumstance. This
introduces delay, which all commentators have agreed at one point or another, is not in the public
interest. We submit that the public interest requires the Commission to select the alternative that
will do the job - and that is Strongest Signal. Ifhowever, the Commission is inclined to allow the
consumers a choice between "seat belts" that choice should be made directly by the consumer and
not the carrier for the following reasons:

a) CTIA and the carriers control the handset "marketplace"

The term "marketplace" means that consumers will decide between various
choices and options. However, the "consumers" in the wireless telephone equipment
market are the carriers and their agents who resell the wireless phones to the true
consumer, the end user. Agents are paid approximately $200 for each customer delivered
as a "subscriber" to a carriers' system. 8 This arrangement enables the carriers and their
agents to sell wireless telephones below the cost of manufacturing because a
substantial part of the equipment cost is transferred to the service charges. (For example,
attached as "Attachment C" are materials showing the approximate price paid by a carrier
in Los Angeles for certain wireless phones and the price tied to a service agreement).9

1) This Tying Arrangement is an unreasonable restraint on trade and is
contrary to the public interest

A "tying arrangement" is one in which a company sells one product
(wireless phones) to those who also buy another (service) at a combined price. By
selling wireless telephones below cost as part of a tying arrangement, the carriers
have precluded the development of a market for the sale of wireless phones
directly to the consumer. The carriers' leverage over the equipment manufacturers
constitutes "economic power" which is sufficient to raise the question of
unreasonableness under the Sherman Act § 1. The exercise of this power has lead
to: the programming of all phones to operate on one side "only" instead of
"preferred" which would give consumers greater access to other systems; CTIA
certification program which extracts up to $5 per phone from the manufacturers to
duplicate, in essence, the Commission's type acceptance procedures; and, the
suppression of advertising such as the "Dirty Little Secrets" ad and other such ads
that illustrate the existence of "holes" in coverage.

8 The price range is generally from $180 to $200 with bonus performance payments which
result in an average of $200.

9 Weare continuing our investigation into these tying arrangements and will report further
when we have obtained additional data.
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2) This leverage over manufactures has also prevented the deployment of
Strongest Signal

The Alliance tested an Audiovox 405 wireless phone over a year ago and
found that it was using Strongest Signal when 911 was dialed. This fact was
presented to the Commission's staffwho, we understand, confirmed the use of
Strongest Signal with an Audiovox engineer. Some time thereafter, CTIA
announced that Audiovox was using Automatic AlB Roaming -- not Strongest
Signal -- and Audiovox sent a letter to the Alliance demanding that they stop
saying that Audiovox was using Strongest Signal.

b) A wise Commission decision will establish criteria necessary for the public's
safety and the protection of consumers and will preserve the users' right to select
among the alternatives that meet that criteria

It has been and still is our position that Strongest Signal is in the best interests of
the public and should be mandated. However, we were invited by the Staff to submit a
proposed rule language designed to allow Automatic AlB Roaming and Strongest Signal.
We gave the matter considerable thought and submitted such a proposal under cover of a
letter dated March 23, 1999, to Mr. Julius Knapp. Our proposal combines Strongest
Signal and the Automatic AlB Roaming capability of staying on the user's system.
(Automatic AlB Roaming is modified in our proposal to switch to the other side at the
point where lock in is expected to occur). 10 The heart ofour proposal is that the users­
not the carriers - have the power to make an informed choice, which may be somewhere
between Strongest Signal and Automatic AlB Roaming, and the ability to change that
choice when and ifdesired by the user.

Conclusion

Strongest Signal will result in the connection of more 911 calls over better channels of
communication thereby saving lives and reducing the consequences of injury. The "technical"
issues have been shown to be red herrings which cover the real concern of cost to the carriers.
Although the carriers are permitted to recover their "costs," the conundrum is carriers do not
want to reveal call blockage or profit information. 1I It is the "Camel's nose" syndrom - the fear

10 Double Push could be included as an alternative choice however, we did not suggest
such language because both the Alliance and CTIA agree that Double Push is a poor third choice
and we did not think that this alternative was being seriously considered.

11 We have found some information which indicates carrier's profit margins run between
40 and 50 percent. We also have found that capacity lags behind demand because the projected
capital return on investment criteria is generally 40 percent.
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that the disclosure of high profits and network problems will lead the Commission to impose more
regulation. This fear does not justify the tactics of stall and delay which are abundantly evident in
this proceeding and do a disservice to the Commission and the public. CTIA's belated Automatic
AlB Roaming proposal is a chimera which does not satisfy the overwhelming and unanswered
showing of public need for Strongest Signal. If, however, the Commission feels that there is merit
to the argument that some subscribers would prefer to stay on the system they subscribed to in
911 situations, without regard to the lack of quality of the voice channel then provided by that
system, then the sine qua non of such a decision must be that the consumer (not the carrier) will
have the choice to select, or change, the setting of the handset levels from the Strongest Signal
down to the lowest usable level on the subscribed system. This is the effect of the rule change
language we submitted in response to the Staff's invitation.

Sincerely,

C~~tt\~C-t' \("~ '£(
Carl H\hi~rd

cc: Hon. Harold Furchtgott-Roth
Hon. Susan Ness
Mr. Ari Fitzgerald, Legal Assistant to Chairman Kennard
Mr. Paul Misner, Chief of Staff and Legal Assistant to Commissioner Furchtgott-Roth
Mr. William Trumpbour, Assistant to Commissioner Furchtgott-Roth
Mr. Dan Connors, Legal Assistant to Commissioner Ness
Mr. Peter Tenhula, Legal Assistant to Commissioner Powell
Ms. Karen Gulick, Legal Assistant to Commissioner Tristani
Mr. Thomas Sugrue, Chief, Wireless Telecommunications Bureau
Mr. John Cimko, Chief, Policy Division, Wireless Telecommunications Bureau
Mr. Dale Hatfield, Chief, Office ofEngineering and Technology
Mr. Jim Schlichting, Deputy Chief, Office ofEngineering and Technology
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VlEWPOINr
By Tracy Anderson Ford

]had Ihe cmx:e 10 lISe my ce]~
phone to dial 911 AlCentty.

It dillit wor1c.
On our rej home from arecent visit·

witIlrelatilles in Nor1tl Dakota, my hus- .
bald was OOving QlIthe in!eistale be­
tween Cheyenne, W/o., and Derwer,
'RtIeIlhe Ford BrtlIlOOin froid'or us lost·
conlml and rolled aver iltb the dil£h. -

While my huslland raced to see if lI1e
occqlants were injured, I grabbed my
cel~ar phone and called 911. As IwcUt­
ed for !he caD to connect, my mind
raced v.iIh1h~ that if and~
E911 service is PJJet implemenled, I .
wou1dn'l have to guessllow far outside .
of Cheyeme we were. And in what 'N$ ­

amorbid 1hought, i oouldOOw' juStify
my phone purchase for tie rest of my
life ff my caU could bring help.

But Ihe caU newr connected.
Dill press !he "send' buttml
Perhaj)5 in my., Ihadn't] stil""

ed lD redial, but A060ed a man in Wi'll. .
of our car 'ftt1D obIiously was dialing
91hili his ceUUlar Jlhone. i put.my :.:
phone~J puzzled abwt vkrt I~
n't comected, gIilbbed the babry and
Vd!I1IlD see W] could be of any help.

The couple in the BI'OilC() were n.
The yoo~ driller had reached for her
~, wAten she sweMld and theI'I .
OlI8'-Corrected, uIlinatett~ing !lJl.~:
side dann in !he ditih. fortunate~, both.;people were weaMiseaws. ..,;::;

'TL.... _410 ........... I Mvt.1J""'"~ ,..'.0..1' .'. :"..-

"1 never opened the manual for my lIP 8920A"



mj phone~ lor.the It!St:·offl.lY>'rde if my tal ec.uld brirlg:hBlp. . ..,,;,.:.:

aut the call 00IIl!I' tooneded., '
Did I press the M5ElIId' button1 ,'.
Perhaps in~ haste. I halb'll stan-

ed to redial.bLt ntXiced iI man in front
of our car who oIntrosty was diaTng
91] With his celklar phone. I put a.fJ
phone down, puzzfed about \\t1y Ihad­
n't comected, Ilrabbed IJe baby, and
wen!: to See if I coWl be of any help.

The couple iltle Bronco were Ina
The yocq driver had reached for her .
Snapple, when she swerved and then
over-oorrecf!d, UtimaIe~ encilg up W,'.
side dovm in !he dtd'l. FortUlately, both,;
people were Wearing seatbelts. i

The man wtlo Ithooght: had called'
,911 from lis portable cell phone could-'
n't get IJjs phone to comect, either; A:~:;
third person,~ called from a trans- ',:;
portable~r phooe, had acbaflY ,::
placed the 911 eat He _erilly had ' '.
no tndlle geltil1l' througb.

h v.e left !be accident. I called home:
to OemteT1D see Wn1y phone was .,
~ SUre enoJ&,\ Iconnected jnt' ,;
mediately to mY answeq rn!IChile.' .'
There was COYerage on !be 11ter.stde.,;

What happened]~ lIle'man and I •
wtlo lried1D place the 911 calls,on Qur;~

porta~es just.iI a tiad OO'ieriIge area~:i1
shluld we haYe mewed hee teet to '. ";
lhe right'! Certainly, I pressed tile , ',;
"senlf' batten: SIR, 1was ahi!p~ ,'~'~

icked seeing the Vehide in froI1 of us:
rot but IkrIt'IIl was going to speak ',.:
cam~ to the di_her to1ry to ell- ~ '.:

plail wben! we were. Ihad the pres- .,'::!
ence Df moo to~5 die "sel1d'~ ',:
ton. ' . ',~

Two thoughts on ltIis experience:
Those rDn5 lII\tl1he red 911 OOtton '
suddmlylrialre,more.~ mme. I . :;
\'tOlttft hcwe needed to press the ' '.:;':;
"send"1dtori MOle~, MNi'>
manulacbnll or met's Wluld~, ;
f~ in Ibeir iIformatiOnal miterial:to '.~
':'.L.~ 1P.'-;!il!dmro~n abnut'::: ,'.
now to place a911 cal so it'POP5intiJ~·:
the m MlIIe user when l!elshe aciit'~
alii is piacing \lie distress ~Il (If flll. :l
call does not coMect, walk 10~ \0:' ;
acIl!el1Rt place and IJy ~nl. .

The good news is three people at 111&'~
SOMe ofltle accident h30 eeada; : ...•~
pbooes Ig get help. Thebad news is .~ :';
on\' {lne cal comected. ' .

Either the new lIP 8920A RF Commu­
nications 'Thst Set is easy tn use, or
the people who lISe it are plll'ticulaliy
intuitive.

We can't vouch for the latter, but
there's a lot we can offer about

the fanner. Like what, you ask? .Li.lre
the fact that vi.rtwl.IIy every RF test
you'U ever need to do is available at
the push of 8 front-panel button.
The result? You get your job done
faster. And. better. Because the
lIP 8920Aprovide'! bigh-perfomulnce
spectnnn analys~built-in encode!
decode capabilities for paging and
tnmking, and easy-to-use sotl:ware for
fast, repeamble, documented results.

Speaking ofpusbing buttons, just push
1·800-344-3802 and ask far KeD or
Cllarlle. They're two seasoned veta
who can answer all your questions.
They can also give you the details on
huw wget the
lIP 8920A for under $12,500.
1be HP 8920A - the end of manual
labor.

La.test Enhancements

• Variable frequency notch filter
for SINAD (300 Hz. to 10 kHz)

• 5%power measurement
accuracy

• SignaJlnoise ratio
measurement

• A<ljacent charmel power
measurement•

There is a better way.

r~;w HEWLETTlID
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AirTouch - Los Angeles

All plans require a minimum 2 year contract in order to obtain the tying price.

Analog Plans

Audiovox MVX 502
Motorola Micro Tac 650e
Motorola StarTac 3000
Motorola StarTac 6500
Nokia 252

Digital Plans

Audiovox CDM-3000
Motorola ST7760
Q Phone
Qualcomm QCP-820

Cost- Tying Price

$ 85 $ 9
160 39
232 49
283 149
122 29

Cost- Tying Price

$288 $ 49
445 299
588 279
292 99

We were unable to purchase a phone without service. There is no discount for service when the
customer supplies his own phone.

- Based on the best available infOImation.

Attachment "C"


