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they are doing.
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Entered: March 2, 1999

ORDSR ESTABLISHING STATEWIDB
POLICY FOR MOO ACC~SS

Ln ~he H.tter of the Co~s8ion,

on 1t~ own motion, to detertmine
appropriate policy regarding
.ccess to re5~d~~~8 of multiple
dwelling units (MOU_) in Ueprask&
by comp.~1tivs local exchange
telecommunic.tiOQ8 prov14erl.

For the Commi••ion:
John Doyle
300 The Atrium..
1200 \IN- Street
Lincoln, NB 68508

I
I

Po~ OS West C~unicational:
Charles Steese i,
1801 C~11~o~a, Suite 1500;
Uenver, Co 80202

) Application No. C-~87S/PI-23

j

)

)

)

)

)

For COX:
Jon aru.n.1ng
8035 S. 83rd Avenue
LaViata, ~Graska

and
CArricgton Phillip
1400 Lakehearn Drive
Atlanta, Georgia

.
For the Commun1Ly Aaaociationa
David 'rewa
1'30 Duke Streac
,Alexandria, VA 2~~14

BY THE COMMI:SSI01lf

Institute:

I
an Auguat. 5, 1"', the CommiIiJ.ioD, on ita own mot.ion, opened

this dock.t to d.t.~. appropriate policy regaxding aC~.B8 to
residant. of ~tipl. dwell~ng unit. (MDO~) in Nebra.x. by ~
petiti.". loc::al. exchange t~leC:QIIlmun1c.~ionQ providel:"a (CLse.>.
NO~~Q. of thi. dook.~ va. p~118h.O in The oaS'¥ Record, ~aba,

Ne1lraaka, 011 August 10, 1"', pursu-.nt to the rule. of the Ccm
mi••10ft.

Cax Nebraaka TclCQID II, I..I..C. (Cox) previously filed. a fo):1tlal
eQmplain~ (PC-1262) _ga1net a.a West Oommur.leation&, Inc. (OS we.c)
with thia ConuIU.••ion conceZOllipg aacea. to r••1c1&ntfl of MODe. Upon.
reView of the complaint, the eona1 .,.101rl "'4&11 ot t.he cp1nion that. lUI

competition developed furehc~ 10 ~.br_.k. Aarka~., ~~ wou~d be in
t:he beaC interest of t.he public t.hat the Coc'am.1••1on develop t:l gene-
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ral over..ll policy regantc1ing access to MDUa. Therefore, the
cocnmission opened chis docket and Cox withd.rew it-a complaint
against US Weat. I

'I'be Coauniso1on began jita invest:is-tion by requesting that all
intc~e.ted persona .~t, comments on this 18eue by September 8,
1998. On September 1., 1998, the CO~8.ian held a hearing on
these issues in the Commi~slon Hearing Room in Lincoln, NabraskA,
with the appearancos _9 .hO~l Above.

!lVIDSNCE

Carrington Phillip, ~ce president at Cox, test1fled as fol
lows ~ Local exchange competition should no!: be something that: is
limit.d only to those wba: are fortunate enough to own their own
homes. To resolve tiUs i&~'u., Cox beliav•• that it is noc8eeary to
permit all cert~f1caCed carriar8 who wan~ to invest in serving
tenants in MOUs the cpportun1tY to efficiently do so. Cox sug
ges~ed that the Commiasion develop a solution that reNO~••rti
f icial barrIers related to hi.tor:i.gal net1llU~k design anc1 the
incumbent's inherent. monopoly power so that competition can
~lo",r1ah.

I

In faci1itatin9 im~l.ment&tion of competition in the
provisionins of local tolxcAahge service, Cox sugge_tea that ita pro
pOsal would .tr~. a regul~cory balance between prOp4rty rights of
the incum.bent 10c::!al axchange carrier (ILBC) And the requirements
established for state reguiator. in the TelecommunicatioDS Act of
1996 (Act). .

I
COX suggested that t~ ILBC ehould be ordered to eatab118h u

m1n1mwa point of entry' (KPo8) a. cloae to tha edge of the lomU
property li08 •• po.aLble. ;The ILSC could retain ownezahip of the
cable, condu1t, etc. batwe~ the demarcation point and the newly
lQ~.ted MPOS, but should r~.ive a rea80nable on.-~1me cost-based
amoun~ too move ehe MPOB ta the pz;gparty line. Purt.hermore, a CLEC

I
should pay th. ILBC a onertirae fee eq\.lal to 2S percent ot the
replacement value of thi. Cable, conduit, eCC. for acce••.

.ReplaceMent value should b.; datinecS ua t.he new cost or ~be oopper,
wi~.. Repl~cemen~ goat .houW be e8t~tnAted to be $' .20 per c:~le

foot, ba.ed on tb. ~o.t of 600 p&~r cable.

•
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Maintenance ana rep~ir ot the facilicy should be accomplished
by a third-party contractor approved by ~he lLEC ana the current

I

service provider. The m.~nt,enance and repair would be pe~tormed in
accordance ,...it:h mutually\agreed upon nat,ional standards wich the
cost borne by the ILEC aq4 CLEC on a percentage basis ..

Mr. Alan Bergman, Di~ector of StA~e Markee S~rategie. for US
W.at in Nebra.ka, teetif~ed as follows: us West: aS~.es et.ongly
tbat. che tenants 1n MOU'a ~hould have choice. llQwev.~, Mr. Bergman
emphasi2sd th.t ocher c&;rier5 currently have an oPPQrtun1~y to
provide MDU ~eome%'. wid II choice. All local exchangfl oarriers,
1neluding os West, are re~ir.c1 under the Act to make avaJ.l&ble for
resale at: whole&Ale rat... their retail .ervices. Furthermore,
nothing is preventing CLSC~ su~h aa Cox from Qona~ructing their own

I

facilities up to the demare:&tion point a.s US W•• t baa eione. Bither
of thea. method. would provide choice tor MOO ~e8iaent •.

I
us Weat proposes th.t\competitora .hould be able to use a por-

tion of the unl:Jundled loop ;ancS the so-called sub-loop \.UU:)W1dling in
orc1er to provide local serVice to an fttOt1 res1<1ant.. Thia would re
quire that. a ~ompet1tor pay t.ll. cost, • one-tiu non-reaurring
charg., fer the installat16n of a new croae-connect box at a point
agreed to by the owner ne~r the property line where the tacility
comaa int:o t.he MDU properf,Y. Than, beyoad that l the competitor
would pay an average cost:baaed rate determined tbrough the cost
docket for the portion of the unbundled lOQp that Lt uses.

Mr. Dav!c1 Tew8 1 repr~8Ating the Co~ty Asaoci~tion8 In
st1tute, t.e.tified aa follo~.1 The Commi,ssion .hould recognize the
sel!-dete~in&t.p~ce.s a~d the role the community associ.tion»
play in maintaining I protecting and pre.erving the CQmmon ar.a~.
the value. o! the communit~ or tb. v.Lue in an in41v1dually ownad
property wiC~ the development. To fulfill the•• Qut~e., COM

mun~ty M8.oc14:1CC8 must be\able to control, manago, and otherwise
protect their common prop~ty.

I
j

OPIHIObl\ AND.
~t.r hearing te.t1mon~, rev1ew~ng briefs anc1 other co~ents

filed in thi& docket I tJ1e \ConDisaioA bel ievea that. a ee.~awi.d&
polley regArding eLSe acce8~ to re8i~nt1~1 MOU. is nec•••ary ~o
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I
protect the rights 0: ~WG residents. The primary purpose of this
order is to create a unifo~ ~ram.Work that parties throughout the

I •acat., incumbents ano. competJ..tore alik., can utilize to serve
residencs o~ MOOs. Such. latataw1de policy 8nould foater competi
~ion while a imultaneously providing the residellta of MOUs a
rea~1se1c opportunity to ~.lect their preferred telecommunicAtions
provider.

The National Association of Regulatory Utility Comrei••ioners
I

(NAROC} explicitly recogn!1zed the problem in its -R.e.olution
Re9ard~g Nondiscriminatory Access to Building. for Telecu~uni

cations·, adopeea July 29,\ l.998. In th.t ~esolution, t:he NARUC
Committee noted that some ~t.te8, including Connecticut, Ohio and
Tex•• , al~:e.dy require bU~~cl1ng owners and incumbent t.l.phon~

companies to give tenants access to the telecommunication. carTie~

ot their cboice. N.bra8k~ is no different, and this Commission
I believes residants of Nebraska MDU. should have the same choice ..

The intent beh1na theiTelecommunicat10na Act of 19~6 was to
open up loh. telecolM\Wl1oat1ona rn~rket tor competition. However,
reaidants ot MOU. have gan~r&lly been unable to reap the benefits
o£ tlti. indust.ry l;r&n8.form~tion.

It i8 true that con;>et4~ionhas brought ~y desirable changes
to the t:.eleoomm\micationa i~u.try. However, the benefits of eom4

petition have not come without Ii cortain amounc of additional
costs. MDU residents must: be given the opportunity to take ad
vantage of competition if: they are to hQ expected to ~.~ any
increased costa associated: Cherewith. A& 8ucn, the Coamu••ion
beli.vee tMt re.1den~ial !MDU propert les must. b. opened up to
competition. .

In or4e% to develop a .tatewide fraraaworJt tor acce.. to
·rea~d.nti.l MOUa, the Commi~sioQ finds the following.

Upon the r __qu••~ of a\C~C or any multi·tenant residential
'proper~y o~.r (Owner), all ,ILBC shall provide a MPOS at: the MO(J
property line or at a locatfon mu~u.lly agreeable to all p~rti••.
The ILBC, or. a mutually :agreeable ttU..c1 party or CLIC, ad
identified in a pre-approved list at th1rd-party contractors and

I

CLSCe, must:. ClQmplet.~ the: move of the MPOE in tn. most exped11;1gU8

and cost. effective manner poesiDle. Nothing cont.ained hsc4iin shall
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I,
lirrlit or prohibit a.oee9~ to MOO propert.ies by any com.petitive
carrier through any other'teohnically fea.ihle point of entry.

I

The CLSe Q~ requesting Owner sh.ll P&y the full cost &••0

ci.ted with said move. cDECs who connect to the MPO~ with~n threa
years of tha move's oompletion shall contribute O~ an equitable and
nondiacriminatQry pro-rata ~aais to the initial cost of said move

I

ba*ed upon thd number of CL~C. desiring acce86 to the MOU through
I

such MPOE. !
I
I

Tbe d&marcation po~t1 .hal~ remain in its currenr. poaition
Wlless otherwise aq::eed tQ by ths parties. I! the demarcac10n

t
point ram&ins unmoved, thMn ~h. ILEC shall ret.in ownarahip ot .ny
portion of the loop betw,en ths demarcation po~t and the newly
moved MPOE aa well aa any ~xi.ting campus wire (jointly referred to
ha¥'aaftar .s "oampus wira-!). Said CLECa aball ~ authQrized co use
the ILBC's c:ampua wire [for a one-time t.. of 2S p~rcent: of
"eurrent- conatruction enargea of the portion of the loop between
the demarcation point arid the newly MOved MPOE baGad upon an
aveJ:age cost p~r toot calculation. The average cost per foot shall
be derived from a sample lof recencly compleeed ILEC construction
work orders tor MDUs, wi~h the reaulting calculation s~ject to
periodic Commission revie~. CLECS which connect eo the MPOE within
three years of tlw lDOve's completion .hall contr.i:bute on an
equitable and nondi.crim~natory p3:'Q-rata beei.e to the one-time
aggrega.te 2S percent c:har~ for use of the ILEC' a C:~t:\pus wi.re. The
por~iOQ due fro~ each carrier shall be based upon the nu~~.r of

I
CLECa ~.irin9 acea.. to ~he MJ)tJ through such MPOB.

!

Ma1ntenAnce ot the ~mpus wire and the MROB itself Bh~ll be
performed by t.he lLBC, or ~ mutually agreeable third parey o.r CLEC,
a. identifie4 in the pre-approved liet of third·party c~ntraceor5

and CLse.. SUCh ~teaaDee Dhall be completed 1n accordance with
n.tional .t&ndard. and in; the most expeditioua ana cost .~factive,
manner p~.1ble. MainteNlljOce expe1Ules shall be pa.1c1 by all c:Yrrent
~.r8 at such MPOE on a prp-rata basis based upon the percentage of
current cust.omers w1thin the affect~d MDU building or property on
the start date of mainten~c••

: The cMlMx.:~eion point 1. th po.i.nc. At wbieJl ~M celepboae liQfllJl&.llY· to

facilities &Ad r8spooa!bilitl•• ~ and cu.tomer-cont~lled wiring b~ia•.
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£xc~u.1on.ry coo~rA~t. and ~arKeting agre.ment~ between
telecommunications compani!l8 ~nd landlord.. are anti-competitive and.
are against publ!~ peliey.; Exclusionary contracts are barriers to
entry .nd marketing agreements can have 4 d18CrimiDQtory effect.
Therefore, the Commis.1gn~believes, with the follow1ng excepcion,
that all such contracts arid agr8ements should be prohibited.

The Commission is of the opinion that since condolniniums,
cooperative. and homeowne~s' association. are operated through a
process where each owner 1'1,-s a. vote in th. entity' a DU..:.lines8 deal
~ng., the prohib1t1ona aga~nat oxeluaionary contraQts and marketing
agreements should not app~y to thia type of entity .

ORO E R

IT IS "I'HBRBf'ORE ORtt£RED by the NebraskA Public S.rvice
Co~.aion that ~hi. order: hereby establ1shea a atatewide policy
for r ••idential multiple Idwelling uni t a.~C:.88 in the state ot
Nebraska. !

I

I

IT IS FURTHER ORDBRaQ that all telecommunications providers
shall comply witb all app11ea,g1. foregoing Findings and Concluaionll
as set forth above. I

,
IT IS PURTHSR ORDER.BD; that .inc:a condcxu.1niuEDS, cooperatives

and homeowners' associations are oper.~a~ through • process Where
eaeh owner baa .. vote in! the entity' a busi.ne•• dealinge, the
prohiJ:)1t1one ag'a1swt exclu8ionary cant.rar.ts and ~k8t:.ing &~ree

menta shall not Apply tQ tn1. type of enticy.

It' IS FINALLY ORD~ that ahould .ny court ot! competent
jurieQictioD dete%'lftine an~ part ot this orc1e~ to be l.gally
invalid, the reruining poE't1ona of thia order .hall remain in
efteo~ to ~he tU11 extent P98s1bla

I



SECRETARY'S RECORD, 1NEBRASKA PUBLIC SERVICE COMMISSION
I

,
Application ~o. C-1878/P1t23 PAGE 7

~~E AND ENT!RZD at ~incoln, Nebraska, thi. 2nd day of ~~rch,
1999.

1I.'EBRASKA PUBLIC SERVICIl CO."IMISSrON

I

COMMISSIONERS COblCORRING: \
!

COMMISSIONERS DISSENTING:
Ilsl/Oant~J G. Urwil1~r

TJT ....L fJ.-Jt:


