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Re: CC Docket No. 96-98

Dear Mr. Dickson:

I carne across a decision by the Nebraska PSC that seems to deal with
MDU access for CLECs in a fair and thoughtful way. Unfortunately, my client
does not have any systems in Nebraska. I thought you might be interested in
seeing what they are doing.

Si$IY,

~neth Ferree
Attorney for OpTel, Inc.

cc: Magalie R. Salas, Secretary
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ral over.ll policy regatding a.ccess to MDUa. Therefore, the
I

Coauuission opened this docket and Cox withdrew 1t.ti complaint
against US We.t. I

Tile Comrnisa1on began jita inveatis-tion by requese1ng that all
intc.eated persona submit, commants on this isBue by September 8.
1998. On septembe~ 14. 1998, the Commission beld a hear1ng on
these issues in the Commi~slon Hearing Room in Lincoln, Nebras~,

with the appearances .8 .ijO~l ~ve.

IIVID5NCE

Carrington Phillip, ~ce president of Cox, testified as fol­
lows; Local exchange competition should not be something that: is
limit.d only co those who: are fortunate enough to own their own
homes. To resolve this isSt'ue, Cox believ•• thae it is noceaeary to
permit all certj.fi.Clat.ed carrier. who want. to invest in .erving

I

tenants in MOUs the opportun1ty to efficiently do so. Cox sug-
gested that the Comm!asion develop a solution that removes .rti­
f icial barriers related to hietor;i.Qal nat~~k design and the
incucnb@nt' s inherent mongpoly power 80 that competition can
~lou.ri.h.

I

In facilitatin~ im~lement&tioD of competition in the
prOVisioning of local t,)xcb&hge service, Cox sugge.ted that ita pro­
posal would .t:rue a regul.jcory balance betveen prop4rty right. of
the incumbent local axcb~nge carrier (ILEC) and the requirements
established for state r.gu~ator. in the Telecommunications Act of
1996 (Act.). '

I
Cox suggested that t~ ILBC ehould be ordex-ed to eacab11.h <!

m1nimum point of entry' (MiIoa) .as close to the edge of the MOU
property lin••• poa8ible. ~Tha ILSC could retain owner.hip of the
~.ble, conduit, eta. b.twe~ the 4emarcation paine and the newly
lQ~.tcd MPOS, but should r8Feive a rea.enable QD.-~1me cost-based
amount. too mova cM MPOB to the p~Clp.rty line. Purt.hel:1llOre, a CLEe

I
sho\lld pay th. ILBC a onertirue fee eq\.lal ~o 2S percent of the
replacement value of th1. aabl., conduit, ece. for acce••.
Replacentent: value should b6:dat1nec1 ua the new COlit or ~he Clopper
wi~.. Repl.acemen~ goat .hou~ be eatLm4te4 to be $4.20 per cable
foot, b••ed on ~b. ~O.~ of 600 p&1c ~&ble.

•
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Maint6nance and rep~ir oe the facil1cy should be accomplished
by a third-party contraclor approvod by che lLEC and the current

I

service provider. The ltWl~ntenance and repair would be pezoformed in
accordance with rnutually!agreed upon nationa.l standards wich the
coat borne by the ILEC a~d CLBC on a percentage basis.

,

Mr. Alan Bergman, Di~ector of Sta~. Markee Strategie. for US
W.at in Nebr••ke, teetif~ed as follows: US West ag.ees st.ongly
that che tenant. in MOOa ~hould have choice. llQweve., Mr. Bergm.an
empb&s12ed that other ca;riers currently bave an 0P9Qrtun1ty to
provide MOO CWltorner8 witl1 a choice. All local e.xchangfl oarriers t

.including OS West, AZ;-. Z;-~ir.c1 under the Act to make available for
resale at: whole8ale rat... t:.heir retail services. Furthermore,
nothing is preventing CLSClJ such aa Cox from QOWIt.ructing the1r own
facilities up to the demar~.tionpoint a. us W•• t has aone. iither
of the•• methods would prOvide choice tor MOO ~esiaent •.

I
US W.at propoaes that\Competitore .hould be able to use a por-

t10n of the unbuntjled loop :anc1 the so-called sub-loop unbundling in
order to provide local serVice to an ,"toO resi4ent. Thia would r.­
quire that a Qompet1tor pay t.he ~oat, a one-tiM non-J:'eaurring
charg., for the insta11at16n ot a new creo.-connect box at a point
agreed eo by the owner ne4r the property line where the tacllity
comas into the MOU properf,Y. Than, beyoac:1 that, the competitor
would ~AY an average C08t~baa&d rate determined through the cost
docket for the portion of fhe unbundled loop that it uses.

Mr. Davi4 Tew8, repr~anting the Community As80Qi~tion8 In­
stitute, t.etified "a fOllo~.. The Comm.iseion abould recognize tba
self-determinate proceBs a~Q the role the community associ.tian»
play in maintaining, protecting and pre••rvini the common are.8.
the values o! the communit~ or t~. v~~ue in an individually ownad
property wi~~ the develo~ment. To ful~ill these du~~e., com­
munity "a.oci.e1ana muat bel &b~. to control, manaSJa, and o~herwise

protect their common prop~ty.
I
I

OPINIObil AND.
After he&~ing te.t1mon~, review~ng briefs and other comments

filed in th.ia docket, the lComatis.1o~ bel iev.a thae. • et.t.awide
polley regarding eLSe ecce•• to reaid.nt1~1 MOOs is nec•••~ry to
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I
pro~ect the rights o~ MDU residents. The primary purpose of this
order is to cr@ate a unifolfm ~r&mew()rk that parties throughout the
acat:., incumbents and co.rlpet.itora &11k., can utilize to serve
residents ot MOUs. Such. latatewide policy 8hould foater compet~­

t.ion wh.ile simultaneously providing tha residellt.a a! MOUs a
rea~1sc1c opportunity to .elect their preferred t.leccmmun1~Atlana

provider.

Tne National Aasoci&tion of Regulatory Utility Co~.i8.1oners

(NARC1C} explicitly reco~z.d tbe problem in its -R.e.olution
Regard~9 Nondiacriminat0rf ~cce.. to Building. for Telecu~uni­

cations·, adopee4 July 29,! ~998. In th.t r~.olution, t;h. NARUC
Committee no~ed that some ~c.te81 including Connecticut, OhiQ and
Texa., al~e.dy require bu~J.c11n9 owners and inc\lml:)ent telaphon.­
companies to give tenants access to the t.lecommunic~tion.carrie~

ot their choice. Nebrask~ is no different, and this Commi88ion
j believes r@si~.nt8 of Nebraska MOt!. should have the same choice.,

The intent behina theiTelecommun1cat1ona Act of 1996 was to
open \lP t;.h. telecOGVnW11cationa market for compet.ition. However I

reaidants ot lrmU. ha.ve gcanyallY been unable to reap the benefits
of tbi. indust.ry 1:r&ns!ormo1ition.

It: i8 true that comp.t4~1onhas brougbt ~y desirable changes
to the tel.oomm~c~tion8 indu.try. However I the benefits ot CQm4

petition have IlOt cop\e without • cortain amount. of additional
costa. MDU reaident8 must; be given the opportunity to take ad­
vantage of competition if :they are to hQ expected to ~.r any
increased cos~. associ.tec1 ~h6rew1th. Aa lIuch, the COIlll1i••iOD

beli.vee that. re.ldent.ial !MDU propercies must b. ope.Ded up to
competition. .

In order to develop a atat.wide frartlAlwork t.or acce.. to
'residanti.l MOU., tha COmmi~SiDQ finds the followingc

Opon the r.qu••~ ot a; c~c or any multi-tenant residential
'property o~.r (Owner), an IILBC shall provide a MPaS at. tba MOO
property line or ~t a locatfon mutually agreeable co all ~rti••.
The ILBC1 or, a mutually :ilgreea.ble tn.1.~ part.y or ~. as
identified in a pre-approved lict o~ third-party contractors and

I

CLBea, muse QQmplete th& move ot the MPOB in tn. &cae expedi~1Qu.

and cost: effective ~nnet' poesiDle. Nothing cont.aine4 herein ahall
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I

lin-lit or prohibit a.CCEla~ to MOU propert.ies by any cOn".petitive
carrier through any other'teohnically fea.ible point of entry.

I

The CLSe 0= requeet~ng Owner sh.ll p.y the f~ll cost &••0­
ci.ted with said move. ctlEes who connect to the MPO~ within three
years of the move's oomplat.ion shall contribute oao an equi~a.blc and
nondiscriminatory pro-rata Qasis to the initial coat of said move
ba*ed upon th~ number of ~L~C. desirLnq ACQe8& to ch. MOU through
such MPOE. !,

The Qemarcation po~t1 .hall remain in its currenr. position
unless otherwise ag:-eed to by tha parties. If the demarcac10n

r
point ram.in. unmoved, thMn the ILEC shall ret.in ownerahip of any
portion of the loop bet~en ths demarcation point and the newly
moved MP02 aa well as any ~xiat~ns campus wire (jointly re~erred to
hereaft.er •• ·campu. wire-!>. Said CLECa aball ba authorized (,0 ua.
the ILBC's oampua wire [for a one-time t.e of 2S p~rcent:. of
-eurrent- conatruction e~rge8 of the portion of the loop betwe.n
t.he demarcation point and the newly moved MPOE ba.ed upon an
ave~age cost P'!r toot calculation. The aver~ge cost per foot shall
be derived from a sample ,of recently compleced ILEC conatruct1or.
work order. tor MOUs, wi~h the re.ulting calc~l&tion s~ject to
periodic Commlasion revie~. CLECs which connect to the MPOE within
thre. yeaZ'. of the tIlOve's conwletion .hall contriDute on .n
equitable and nondi.crim~natory pre-rata basis to the one-time
aggrega.te 25 percent char~ for use Qf the ILSC'. c:ai.lpU8 wire. The
portiOQ due from each carrier ahall be based upon the nu~~.r of

I
CLECe 4aairing acc.as to ~he MDO through such MroS.

I

MaintenAnce ot the ~mpus wire and the MROB itself sh~ll be
performed by the ILBC, Q~ ~ mutually agreeable third parcy or CLEe.
a. ic1antifie4 in the pre-approved. liat of third-party contractors
and CLse.. SUCh ma1ntepauce shall be completed in accordance with
national atandard. and in; the moat expeditioua and cost:. .~factive

I

manner p~.ibl.. Maint8najr1ce expenMea shall be paid. by all cyrrent
uaers of such MPOE on a prp-rata basis based upon the percentase of
current customers within the affecttid MDU bUilaing or property on
~he .tart date oi mainten~c••

! Th,e ~1U.t:c:~eian paine ~. tb.. po~~ At wbie!l ~M celepbocae ~QdPaay' &
. I

facilities &n4 responsibilitl•• &Dd and cultoMar-contzalt.d viri~ b~ia•.
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Exc~u.1on.ry contr£~t. and ~ar~otiQg agreementti between
telecomcnunicatlon.l compan1~8 and landlord. are anti-competitive and
are agains~ publ!c policy.; Exolusionary ccntracts are harriers to
entry .nd marketing agreements can have a 41seriminatory effect.
Therefore, the commisa1on:believea, with the following exception.
that all such contracts acid agreementa should be prohibited.

The Commission is 0: tha opinion that sine. condominiums.
cooperative. and homeowne~sl a880c!at!Qn. are operated through a
process where .ach owner h". a vote in th. entity's DU.:Jinesa deal­
lng., the prohib1t1ona aga~nat axeluaionary contraQts and marketing
agreements should not apply to thie type of entity.. '...,

ORO E R

IT IS THER.EFORE OIU:J:RED by the Nebraska Public Sarvice
Commleaion that this order: hereby establishes a atatewide policy
for re.idential multiple kiwelling unit &CCa88 in the st:ate 0:

Nebraska. !
I

I

IT 18 FURTHER ORDBRaD that all telecommunications prev1ders
shall comply wit:h all appl.1cable foregoing Findings and Conclusions
as set forth above. I

IT IS FURTHBR ORDERSD; that .inc. condcxnJ.~iuma, cooperatives
and homeowner. 1 associations are operAt6Q through a process Where
each owner baa .. vote inl the entity' IiJ bus.inea. dealinga l the
prohibitions a~..inat exclu810nary CQllt.ra~ts and INUrkat:.ing awree­
menta shall not .pply to tni. type of entity.

IT IS FINALLY ORD.iR.RO that ahould Any court: o! competent
j urieciictioD dete%1ftine an~ part ot this orde%' to be legally
invalid, tho .rorlYluung portions of thi. order shall remain in
efteo~ to ~he fUll extent ~a.1bl.

I
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!,,
HADE AND EN'I'ERED at l!.incoln, Nebraska, th.i. 2nd day of I-Lircb,

1999.

~"EBR.ASKA PUBLIC SERVICIl COMMISSION

I

COMMISSIONERS co~cmUU~Q::
i

COMMiSSIONERS DISSENTING:
Ils/)Oanip.l G. Urwjlt~r

TJTHL fJ.·k



SECRETARY'S RECORD, ~EBRASKA PU8l1C SERVICt: COMMIS~ION
~ ,,. -===:;;;;;;;;;;;;;==--====-I::!I!l::..=:=""='====-----=--_-====:.::._=-=====

BEFORE THB NEBnA8KA ~OBL!C SSRVI~ CO~tISSION

Entered: March 2, 1999

ORDER ESTABLISHINC S1ATEWIDS
POLICY FOR MOU ACC~SS

Ln Che Hatter of the Co~ssion,

on 1t~ own motion, to dete~1ne

a~propriatQ policy regarding
.ccess to Le~1dL~t8 of multiple
c1well:i.ng units (M:OOa) in Nebraska
by compet1tiva local exchange
telecommun1c.ticna providers.

For the Co~a.ion:

John Doyle
300 The Atrium

• 1200 "N'" Stre.t
Lincoln, NI 68508

For OS West C~unicational .
Char~.8 Steese j

1801 C~11tornia, Suit. 1500:
~enver, Co 80~02 I

,

) Application No. c-~a7a/PI-23

j

)

)

}

}

)

For COX:
Jon BrunJ.ng
8035 S. 83rd Avenue
LaViata, ~abraska

and
CArrington Phillip
1400 Lakehearn Drive
Atlanta, Georgia

For the CommunlLy Aaaociationa
David 't'ew.
1630 Cuke StrQac
Alexandria, VA 2~~14

BY 'I'HB COMMISSI~

Institute:

I
On Auguat: S, Jott., the Comm18aioo, OD it:. own mot.ion, opened

this docJcat to dat.mine appropriate policy regarding ace• .,.. to
residant. of multiple 4well;ng unite (MOUa) in Nebr~.k& by oom­
peti.tj,ve loc4U. exchange ttl!lecommun1c.tioDs provider. (CLBe.).
Not~Qa of thi. dook.~ va. p~118h.d in The Daily Recaxd, Qmabu,
Nabraaka. on August 10. 1"8, pursuant to the rule. ot the Com­
mi••ion.

cax N~raak. 'l'clc:om II, L.t..C. (COx) previously filed a fotwll
complaint (PC-1262) aga1ftGt ~ West ~1eat1on8, InQ. (OS we.t)
with thia Com.a\1••ion concerrd.pg &ace•• to r ••ldanta of MOOa. Upon
review of the complaint., the ComaI1 ".1011 WAS at tohe op1nion that alii
competition dev.loped furtbe~ in Hehr~.k. ~~kae., ~t would be in
the beac interest of the public ~hat: the Conlm.1••10D develop ill gene-


