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Apri11, 1999

Kevin Martin
Office of Commissioner Furchtgott-Roth
Federal Communications Commission
445 12th Street, SW
Washington DC 20554

Re: CC Docket No. 96-98

Dear Mr. Martin:

I came across a decision by the Nebraska PSC that seems to deal with
MDU access for CLECs in a fair and thoughtful way. Unfortunately, my client
does not have any systems in Nebraska. I thought you might be interested in
seeing what they are doing.

Sinc~y,

/~eth Ferree
Attorney for OpTel, Inc.

cc: Magalie R. Salas, Secretary
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BEFORE THS NEBRASKA POBLIC SBRVlCA C01~IISSION

Entered: March 2, 1999

ORDER ESTABLISHING STATEWIDS
POLICY FOR MOU ACC~SS

In che H.tter ot the Co~ssion,

on 1t~ own mo~ion, to dete~1ne

a~propriata policy regarding
.ccess to re~id~~t8 of multiple
4welling units (MOO_> 1n Neprask&
by competitive local exchange
telecommun1c.tiona provider•.

Eor ~ha Co~_.ion:

John Doyle
300 The Atrium

• 1200 \liN'" Stre.t
Lincoln, Ni 68508

I
I

Por US West C~unicationa~ :
Charl.s Steese i
1801 C~11~ornia, Suite 1500:
Denver, Co 80.02 I

I

) A~plication No. C-~87a/PI-23

)

)

)

)

)

)

For COX:
Jon Bruning
8035 S. 83rd Aven~

LaViata, ~abraska

and.
C.rrington Phillip
1400 Lakehearn Drive
Atlanta, Georgia

,
For the CommunlLy Asaociationa
David Tew.
1630 Duke Strc_C
Alexandria, VA .2:l~14

BY THE CO~SSI~

Institute:

i
On August 5, ~'J', the Commie.1oa, on ita own motion, opened

thj.e docket: to detez:1lline appropriate policy reg-arding ace• .,s to
resident. of ~tipl. 4well~g unite (MDU~) in Nebra.k& by com­
peti.t.ive local. exchange t~leC:QIIlIZ1un1c.tioniJ provider. (CLSe.).
Not~a. of this dock.~ waa p~118h.~ iD The Daily RecO%d, o.a~,

Nebraeka, on August 10. l,~e, pursu-nt to the rul•• of the Com­
mi.••10ft.

oax Nebraaka '1'elc:om II, L.I..C. (Cox) prevloualy filed. a formal
complaint (PC-1262) .ga1ns~ ~ West 00mmur.1cationa, Inc. (OS Waat)
with this comau.••ion concernipg aace•• to r•• ldantCl of MOO.. OpOD.
reView of t.he complaill.t, the CCwa1 csa10n W~ ot. eM opinion that alii
competition d.v.lope~ fur~her ~n Nebr~.k. market., ~t would be i~

che oeGt interest. of t.h. public t.bat the Cbtami••1on develop tl gene-
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ral over.ll policy regatding acce.s to MOUd. Therefore, the
Coauuiesion opened this docket and Cox withdX'ev it.ti complAint
against US We.t. I

Tbe Comm.iS1510n began \ita 1nve.~ig.ation by requesting that all
intcreated persons .~t; commants on this i8eue by September 8,
1998. On september 14, 1998, the COmmi8&ion bald a hear1ng on
these issues in the Commi~81on Hearing Room in Lincoln, NebraskA,
with the appearanco••8 SijO~l ~ve.

II V IDS N C E

Carrington Ph11l1p, ~ce pres1dant of Cox, testified as fol­
lows: Local exchange competition should not be something thaI: is
limited only co those who: ~. fortunate enough to own their own
homes. To resolve this is~'v.., Cox beliav•• thae it is nee.8eary to
permi~ all cert~f1.cat.ed carrier. who want:. to invest in serving

I

tenants in MDUs the opportunity to efficiently do so. Cox sug-
gested that the Commission develop a solution that removes .rti­
ficial barriers related to hi.torieal net'MUzok design and the
incucnbent's inherent mongpoly power 80 that competition can
~lo\.Lrieh.

,
In tacilita~in9 imalement&tiQD of competition in the

provisioning of local t,)xcbahge service, Cox sugge.tad that ita pro­
posal would .tr~a a r.gul~Qry Dalan~. between prop4rty right. ot
the incumbent local exchange carrier (ILBC) and the requirements
established for state r.gu~&cora in the Telecommunications Act ot
1996 (Act). .

I
Cox suggested that t~ ILBC .hould be ordered to establ1.h ~

minimu.m point of entry· (1008) a. cloae to th. edge of the MOU

property 11n8 •• poa8ible. ~The ILBC could retain owner.hip of the
cable, conduit, e~Q. betwe+n the 4emarcation paine and the newly
lo~.ted MPOE, bU~ should reF_ive a re.aonable one-time case-based
amount; too mova eha MPOB to the p~Qperty line. rurther1llQ~., a CLBe

I
should pay th. ILEC a onertime fee .~al t:o 25 percent 0: the
replacement value of thl. cabl., conduit, etc. for acce••.

'Replacement value sho\lld bajdatlned ua the new COBt or 1:he Clopper
wire. Repl~cemeD~ Clost ahoUld be estimated to be $'.20 per c~le

foo~, ba.ed on rhe ~O.~ of 600 p&~r ~&ble.

•
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Maintenance and rep~ir ot the facilicy should be accomplished
by a third-party contraolor approveQ by che lLEC ana the current

I

service provider. The m&\nt.enance and. repair would. be performed in
accordance with mut.ually\agreed upon nationa.l standards wich the
coat borne by the ILEC a~d CLEC on a percentage Q&sia.

,

Mr. Alan Bergman, Di~ector of staee Markee ~tr.tegie. for US
W.a~ in Nebr••ka, te8tif~ed as follows: US West ag~ees st~ongly

that. the tenant. in MOU'a ~hould have choice. llQwev.~, Mr. Bergman
emphasi2ed that ocher c&*riers currently have an opportun1~y to
provida MDU CWleocne~. wid a choice. All local e.xc:ha.ng4 oarriers,
1ncluding OS West, are reCJflrec1 under the Act:. to make av.ulable for
resale at wholesale rat... r:heir retail services. Furt.hermore l

nothing is praventing CLSCl, such all Cox front Qonatructing their own
faciliti•• up to the demar~&tionpoint aa US Wist has done. Bither
ot thea_ methodawould prOvide choice tor MOO resident•.

I
us Weac propoaes that\competitors should be able to use a por-

tion of the unbundled loop ;ancl the ao-~.ll.d sub-loop unbundling in
orc1er to provide local seryic::e to an f-OjO resic1ant. 'thi.a -.rould r.­
quire that. a competit.or pay t.h. ~o8t, .. one-t1u non-reaurring
charg_, for the installat1~n o~ a new croo.-connect box at a point
agreed eo by the owner ne4r the property line where ~he tacility
comes into t.he MOU propert.y. Than, beyoad tbat l the competitor
would pay an average coat~baae4 rate determined through the cost
docket for the portion of fhe unbundled loop that:. it uses.

Mr. David Tew8, repr~eAting the CommuDity Asaoe1~tion8 In­
sti.tute, te.tified a. fOllO~.. The CoCll1Uj,ssion .hould recognize the
self-determinate precess a~Q the role the community associ.eion»
play in maintaining, protecting and pre.arving the common araa~.

the values of the communit~ or tb- v~~ue in an individually own.d
property w1ch.i.D. the development. To fulfilJ. the•• dutJ.as, com­
munity aasoc1atlon. muat belabla to control, manage, and Qeherwise
protect their common prop~ty.

I
j

OPINIO~\ AND

Aftar hearing te.t1mon~, review~ng br1efs and other comments
filed in thia docket, t.he (CommiS.10A balu:v•• that. a ec.t.awide
pollcy reg~ding eLSe .cce.~ to reai~nc1al MOOs ia nece••ary to
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I
protect the rights o~ )m~ residents. The primary purpose of this
order is to create a unifo~ :ramework thae parties throughout ths

I •
scat., incumbents and. c::ompet.ltore alike, can utilize to serve
residents o~ MOOs. Such. latatewide policy ehould foater competi­
~icn while simultaneously providing the resideQe. of MOUs a
realistic opportunity to &elect their preferred t.lecomm~1cAtlona

provider.

The National Aasoc~&tion of Regulatory utility CamreiS810ners
{NAROC} explicitly rec:o~zed the proble", in its -Relolutioo
Regard~g Nondiacriminatorr Acces. to Building. for Telecu~uni­

cat1ons·, adoptecS July 29,! 1.998. In that roe.olution. t:h. NARUC
Committee no~ed that some ~t:.te8, including Connecticut, Ohio and
'rex•• , ~l~·e.dy require bu~~c11ng owners and incuml:lent t.l.pnon.­
companies to give tenants a~cess to the telec~unication.carrie~

of tneir choice. Nebrask~ is no different, and this commission
I believes residents of Nebra8ka MDU. should have the same choice.

The intent behind the.Telecomm~icat1onaAct o~ 19~G was to
open \lop t.h. telecol1lmW11cat1ona market tor compet.ition. However,
reeidants ot MDU. have gan~rallY been unable ~o reap the benefits
of thi. indust.ry ~:ran8.form..tioa.

It is true that c0ft;)8tittion has brought ma.ny desirable changes
to the t.eleoomtnwUc.tiona i~l.lstry. Howevel.·. the benetits of com­
petition have not CQlne without .. cortain amoW\.c of additiou.l
costa. MDU reaident8 must: be given the opportunity to take ad­
vantage of coaapetit1on it .they are to .be expected to b4a.c any
increased casta associated: chflrew1th. A& aucb., t.he COlBlti••iOD

beli.vee that re.lden~ial !MDU properties muse b. op6lled up to
compet1tion. .

In or".%' to develop a atatewide fraraaworJc tor acces. to
·reaid.n~i.l MOOs, the Cornmi~sioQ finds the following,

Upon the requ••~ of aiC~C or any multi-tenant residential
·property o~.r (Owne~), an,ILBC shall provide a MPOS at the Mea
property line or ~t a locatton mutually agreeable eo all p~rti••.
The ILBe, or. a mutually :agreeable thJ..~ party or CLKC, as
identifiod in a pre-approved list o~ third-party contractors and

I

CLBea, must QQmplet~ th~ move or tne MPO~ in the moet expedi~1QU8

~ cost effective mann.:, poesiDle. Nothing contained hsc&in shall
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1ialit or prohibit a.CCEUI~ to MOU propert.ies by any cOn".petitive
carrlar through any other1teohnically feaaible point of entry.

I

The CLEC or requesting Owner sh.ll p~y the f~ll cost &••0­

ci.ted with said move. ~ECs who connect to the MPO~ within three
years of the move's oomplation snall contribute o~ an equitable and
nondiacriminatQry pro-rata basis to tn. initial cost of said move

I

ba*ed upon th~ number of CLEC. desiring acce86 to th. MOU through
I

such MPOE. !
I
I

The Qe~rcation po~t1 .hall remain in it& currenr. po~ition

Wlless otherwise ag:"eed to by the parties. It the demarcac10n
I

point ram~ins unmav.d, th~n the ILEC shall ret.in ownerahip of .ny
portion of the loop betw.en ths demarca~ion point and the uewly
moved MPO~ aa well •• any ~xi.ting campus wire (jointly reterred to
hareafter as -aampu8 wire-j). Sai.d <:LEes .,ball be authoJ:'izad 1:.0 uae
the ILBC" s campua wira l!or a one-tim.e t.. of 2!i percent:. of
-current- eonatructioD eha~ge8 of the portion of th. loop betwean
t.he demarcaticn point arid the newly moved MPO£ balled upon an
average cost ~r toot calculation. The average cost: per foot shall
be derived from a sample ,of recen~ly completed ILEC co~atruct1or.

work order. tor MOUs, wi~h the reaulting calculation subject to
periodic COrnmJ.ssion revie~. CLECs which connect 1:0 the MPOE within
three year. of the tDOve'lI completion shall contri:bute on an
equitable and nondi.c:rim~natory pro-rata oasi.e to the one-time
asgregate 2S percent char~ for use of the ILSC'. ca~pus wire. The
portio~ due fro~ each carrier shall be based upon the nu~~.r ot
CLECe <Sa.iring acceas to ~he MDtJ through auoh MPO£.

I

MaintenAnce of the qampus wire and the MPOB itself 8h~11 be
performed ~ the ILBC, Q~ ~ mutually agreeable third party or CLEC.
ae idsntifia4 in the pre-approved liet of th1r4·pa~ty contractor9
and CLBC.. SUch m.a.int.~ce shall be completed Jon accordance wi th
national .tendard. and in! the moat ~editioua~ coat .~fective

I

manner poaaible. MAint~ce expenaea shall be paJ.d by all currant
U8ers of 8u~h MPOE on a prp-rata basia b&sed upon the percentag_ of
current customer. wl~h1n the affectud MDU DU11aing or property on
the start date Ql mainten~c•.

! Th.e ~lIIa.rl:~t1.on point ~. tile poj,A~ at wts1e1a c.1ae celepboAe ~QC1lII&IlY'"
facilities &Ad responaibilitl•• ~ &ft4 cu.to~r-cont~lL.d wiring beqia•.
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~xc~~.1on.ry cOoerA~~. and ~ar~etiQg agre.ment~ between
telecommunicat1o~compani~8 and laadloraa are anti-co~petitiveand
are against publ!~ policy.; Exolueionary contracts are harriers ~o

entry .nd marketing agreements can have a 4iscrimiDdtory effect.
Therefore, the commis.~on:believe., with the following exception.
that all such contracts arid .~ra&ments sho~ld be prQhib1~ed.

The Coawission is o~ the opinion that sine. condominiums,
cooperative. and homeowne~s' a ••ociat!Qn. are operated through a
process where each owner h~. a vote in th. entity'a l:)u.:Jinesa deal­
ing., the prohib1t1ona aga~nat oxeluBionary eoatragts and marketing
agreements .hould not apply to thie type of entity.. '

.~-

o R D E R

IT IS nmREi'ORE OR.Ct£REO by the Nebraska Public S.r'V'ice
Co~.a1on that thi. order: hereby est&bl~ahe. a statewide policy
for r ••1dential multiple ~W.lling unit &<;;c:a88 in the Beate 0:
Nebraska. !

I,
IT 1S FURTHER ORDBRaQ that all telecommunications providers

shall eomply with all applic~l. foregoin.g Findings and Concluai.orul
as set forth above. I

IT IS FURTHSR ORDERSD; that .inca condom!Aiuma, cooperatives
and homeowners' assoeiations are op.r.~.~ througb a process Wbere
each owner baa a vote inl the entity' a businea. dealings, the
prohi~1t1ona _ga1swt exclu.1onary CQ.lit.r.~ts and m.lU:'ket.ing ASirae­
me~t8 shall not Apply to tni. type of en~ity.

IT IS FINALLY ORDKRRD that should Any court: o~ competent
j urieQict.1on determine any part of this or<1e~ to be legally
invalid, tho remaining poJit1ons of thi. order ahall remain in
eftee~ to the tUl~ extent ~8.1bl.

I
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~~E AND ENTERED at tincoln, Nebraska, thi. 2nd day of ~~rch,
1999.

lI.~BRASJ<A PUBLIC SERVIC2 CO.\tMISSION

I

COMMISSIONERS CO~CORRING: 1
I

COMMISSIONERS DISSENTING:
IlsllO,n1p.1 G. Urwilt~r

TJTl-tL fJ •.Jt:


