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Kevin Martin

Office of Commissioner Furchtgott-Roth
Federal Communications Commission
445 12th Street, SW

Washington DC 20554

Re:  CC Docket No. 96-98
Dear Mr. Martin:
I came across a decision by the Nebraska PSC that seems to deal with

MDU access for CLECs in a fair and thoughtful way. Unfortunately, my client
does not have any systems in Nebraska. I thought you might be interested in

seeing what they are doing.
. éegr?eth Ferree

Attorney for OpTel, Inc.

cc:  Magalie R. Salas, Secretary

No. of Copiae ran
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BEFORE THE MEBRASKA PUBLIC SBRVICE COMMISSION
ln the Matter of the Commiasion, ) Application Neo. C-1878/PI-23
on its own motion, to determine )
appropriate policy regarding )
access to residents of multiple ) ORDER ESTABLISHING STATEWIDR
dwelling units (MDUs) in Nebraska ) POLICY FOR MDU ACCESS
by competitive local exchange )

)

telecommunications providers. Eutaered: March 2, 1999

APPEARANCES ;

For tha Comnmission: ! For Cocx:

John Doyle Jon Bruning

300 The Atriun ; 8035 S. 83rd Avenue
“1200 "N~ Streat - . ! LaVista, Nebraska
Lincoln, NB 68508 4 and

| Carrington Phillip

For US West Communications:: 1400 Lakehearn Drive
Charlee Steese | Atlanta, Georgia

1801 California, Suite 1500 .

Danver, Co 80202 |

For tha CommuniiLy Asgsociationg Instituce:
David Tews

1630 Duke Strecat
Alexandria, VA 22314 |

BY THE COMMISSION

On August 5, 1998, the Eomminsion, on its own motion, cpened
thie docket to determine appropriate poliecy regarding access to
residents of multiple dwelling units (MDUs) in Nebraeka by com-
petitive local exchange telecommunications providers (CLECs).
Notice of this docket was phblished in The Daily Record, Omaba,
Nebraska, oa August 10, 1398, pursuant to the rules of the Com-
mission. ‘

Cox Nebraska Telcom II, L.L.C. (Cox) previously filed a formal
complaint (PC-1263) against U8 West Communications, Ing. (US West)
with this Commission concernipg aacess to residente of MOUs. Upon
review of the complaint, the Commission was of ctha opinion that as
competition davalopod further in Nebraeka marketes, it would be in
the begst interest of the publie that the Commission develop u gene-
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ral overall policy regarding access to MDUs. Therefore, the

Commigsion opened this docket and Cox withdrew its complaint
against US West. !

The Commigsion began itse investigation by requesting that all
interested perscona submit, commenta on this iseue by September 8,
1998. On September 14, 1998, tha Commigeiaon held a hearing on
these issues in the Commisslon Hearing Raom in Limcoln, Nabraska,
with the appearances as shown above.

év:osucz <

Carrington Phillip, vice presidant of Cox, testified as fol-
lows: Local exchange competitiocn should not be something that is
limited only to those who ars fortunate enough to own their own
homea. To resolve thie issue, Cox believes that it is necessary to
permit all certificated c'hrrj..z‘l who want t¢o invest 1in serving
tenants in MDUs the opportunity to efficiently do so. Cox sug-
gested that the Commissaion develop a solution that removes arti-
ficial barriers related to historical netwurk design and the
incumbent’s inherent monopoly power eo that competition can
flourieh. ;

In facilitating implementation of competition 1ir the
provisioning of local exchange sexrvice, Cox suggested that ita pro-
posal would etrike a regulq’:oxy balance between proparty rights of
the incumbent local exchange carrier (ILEC} and the requirements
establighed for state ragulatora in the Telecounumcat;ons Act of
1996 (Act).

Cox suggested that I:bq ILEC should be ordered to establish a
minimum point of entry (MPOE) as close to tha edge of the MDU
property line as poswsible. 'The ILEC could retain ownerahlp of the
cable, canduit, etc. botueén the deuarcation point and the newly
located MPOE, but should receive a reasonable cne-time cost-based
amount to mova the MPOE to the propexty line. Purthermore, a CLEC
should pay the ILEC a onertime fee equal to 2S perxrcent of the
replacement value of tchi cable, conduit, etc. for acceas.
"Replacement value should be% defined us the new cost of the gopper
wire. Replacement cost should be estimated to be $4.20 per cable
foot, based on the cost of 600 pair cable.
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Maintenance and repair of the facility should be accomplishad
by a third-party contractor approved by the ILEC and the current
service provider. The majntenance and repair would be performed in
accordance with mutually!|agreed upon national standards with the
cost borne by the ILEC and CLEC on a percentage basis.

Mr. Alan Bergman, Dikector of Stare Market Strateglies for US
Weat in Nebraska, tes:it%ed as follows: U8 West agrees strongly
that the tenants in MDUa qhould have choice. lHowever, Mr. Bexrgman
enphasized that other carriers currantly have an oppoxtunity to
provide MDU customers wi a choice. All local exchange carriers,
including US West, are required under the Act to make avallable for
resale at wholesale rates their retail services. Purthermore,
nothing is praventing CLECh such as Cox from constructing thelr own
facilities up to the demar&ation point as US West has done. BEither
of these methods would provide choice for MDU residents.

I

US Weat proposes that‘competico:s should be able to use a por-
tion of the unbundled loop :and the seo-called sub-loop unbundling in
ordar to provide local eervice to an MDU residant. This would ra-
quire that a competitor pay the cost, a one-tima non-recurring
charge, for the installation of a new crose-coanect box at a point
agread to by the owner near the property line where the tacility
comes into the MDU property. Then, beyoad that, the competitor
would pay an average cost-based rate determined through the cost
docket for the portion of The unbundled lecp that it uses.

Mr. David Tews, representing the Community Associations In-
stitute, teestified as follows: The Commission should recognize the
self-determinate process apd the role the community associations
play in maintaining, protecting and preserving the common areas,
the values of the community or tha value in an individually ownaed
property within the development. To fulfill these dutiaes, com-
munity essociations nugt be!able to control, manags, and otherwise
protect their common proparty.

]

{

ov:nxou‘zxnn FINDINGS
. }
Aftar hearing testimony, reviewing briefs and other comments
filed in this docket, the !Commisgion believea that a statawide
policy regarding CLEC access tO residential MDUs is nccessary to

- — —
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protect the rights of MDU residents. The primary purpose of this

order is to Create a um.fom framework that parties throughout the
state, 1incumbenta and compet.l.tora alike, can utilize toc sexve
residencs of MDUs. Such a latatewide policy should foster competi-
tion while simultaneously providing the resideats of MDUs a
realistic cpportunity to select their preferred telecommunications
provider.

The National Association of Regulatory Utility Commigeioners
(NARUC) explicitly recog‘uh.zod the problem in ite *“Resolution

- Regarding Nondiscriminato Access to Buildinge for Telecommuni-

cationa”, adopted July 29, 1998. In that resolution, the NARUC

~ Committee noted that some étaces, including Connecticut, Ohip and

Texas, already require buillding owners and incumbent talephone
companies to give tenants access to the telecommunications carrier
of their choice. Nebraska is no different, and this Commiseion
believes residents of Nebraska MDUs should have the same choice.

The intent behind the@Telecommunications Act of 1996 was toO

~open up Lle telecommunications market for competition. However,

reeidants of MDUs have genﬁrally been unable to reap the benefits
of this industry :rane!ozmat;on.

It is true that comp.t:l,':.ion has brought many desirable changes
to the telecommunications imdustry. However, the benetits of com-

.pat.icion hava not come witheut a certain amount of additiounal

costg, MODU reasidents must:. be given tha opportunity to take ad-
vantage of competition 1f they are te bc expected to bear any
increased costs aasoc:.ated therewith. As asuch, the Commission
believes that residential ‘MDU properties must be opemed up to
competition.

In order to davelop a statewide framework for access to

‘residential MDUs, the Commission f£inds tha following:

Upon the raquest of a CLEC or any rulti-tenant residential

‘property owner {(Owner), an ILBC shall provide a MPOE at the MDU

proparxty line or at a locatjon mutually agreeable tO all partiaes.
The ILEC, or a mutually  agreeable thizd party or CLEC, aa
identified in a pre-approved list of third-party coatractors aad
CLECs, must complete the moye of the MPOE in the most expeditious
and cost effactive manner possible, Nothing contained herein shall
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limit or prohibit acce94 to MDU properties by any competitive
carrier through any other'technically feasible point of entry.
|

The CLEC or requesting Owner shall pay the full cost asso-
ciated with said move. CLECs who connect to the MPOE within three
years of the move’s complation shall contribute on an equitable and
nondiscriminatory pro-rata basis to the initial cost of said move
based upon tha number of FLEC. desiring access Lo the MDU through
such MPOE. ;

The demarcation poiﬁt‘ shall remain in itse current position
unless otherwise agreed Fo by the parties. If the demarcation
point remains unmoved, thdn the ILEC shall retain ownership of any
portion of the loop between the demarcation point and the newly
moved MPOE as well as any existing campus wire (jointly referred to
hareafter as “campue wire®). Said CLECa shall be authorized to use
the ILEC’'s campus wire £oxr a one-time fea of 25 percent of
*current” construction charges of the portion of the loop betwean
the demarcaticn point and the newly moved MPOE based upon an
average cost per foot calculation. The average cost per foot shall
be derived from a sample |10f recently completed ILEC construction
work orders for MDUs, with the resulting calculation subject to
periodic Commission review. CLECs which connect to the MPOE within
three years of the move’s completion shall contribute on an
equitable and nondiscriminatory pro-rata basis to the one-time
aggregate 25 percent charqo for use of the ILEC'a campus wirea. The
portion due from each carrier shall be based upon the numrber of
CLECe desiring access to khe ¥DU through such MPOR.

i

Maintenance of the dampus wire and the MFOE itself shall be
pexformed by the ILBC, or a mutually agreeable third party or CLEC,
as identified in the pre-approved list of third-party contractors
and CLECs. Such maintenance shall be completed in accordance with
national standards and injthe most expeditious and cost sffective
manner pcssible. Maintenance expenses shall be paid by all current
ugers of such MPOE on a prp-rata basis based upon the percentage of

current customers within Fhe affectud MDU building or property on
the astart date of maintenance.

The demzucton point :!c the poinc at which che telephone company’'s
facilities and responaibilities cnd and customar-controllad wiring begine.
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Excluslonaxy contrad¢is and marketing agreements becween
talecommunications companims and landlords are anti-competitive and
are against public policy.. Exclueionary contracts are barriers to
entry and marketing agreements can have a digorimipnatory effect.
Therefore, the Commisaion'believes, with the following exception,
that all such contracts and agreaments should be prohibited.

The Commission is of the opinion that since condominiums,
cooperatives and homeowners’ associations are operated through a
process where each owner his a vote in the entity’s business deal-
ings, the prohibitions against axelusionary contracts and marketing
agreements should not apply to thie type of entity.

-, ‘

' ORDER
|

IT IS THEREFORE ORDERED by the Nebraska Public Sarvice
Commiggiaon that this ordar hexeby establishea a statewide policy
for residential wmultiple dwelling unit access in the state of
' Nebraska. i

)

IT 18 FURTHER ORDERBD that all telecommunications providers

shall comply with all applicable foregoing Findings and Concluasions
as set forth above. !

IT IS FURTHER ORDERBDithIt since condomliaiums, cooperatives
- and homeowners’ associations are operated through a process where
each owner has a vote in| the aencity’s business dealings, the
prohibitions against exclusionary cantracts and marketing agcee-
ments shall not apply to this type of entity.

IT IS8 FINALLY ORDERED that should any court of competent
jurisdiction determine lnﬁ' part of this order to be legally
invalid, the remaining portions of thie order shall remain in
effect to the full extent possible
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'
MADE AND ENTERED at ﬂ.incoln, Nebraska, this 2nd day of March,
1993. :
|

NEBRASKA PUBLIC SERVICE COMMISSION

C. Johnson ' ; é

. E. Landis
COMMISSTONERS DISSENTING: : _
//s//Daniel 6. Urwiller f Executive Director

COMMISSIONERS CONCURRING:

§
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