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April 1, 1999

EX PARTE

Jordan Goldstein
Office of the Chief, Common Carrier Bureau
Federal Communications Commission
445 12th Street, SW
Washington DC 20554

Re:

Dear Jordan:

CC Docket No. 96-98

I came across a decision by the Nebraska PSC that seems to deal with
MDU access for CLECs in a fair and thoughtful way. Unfortunately, my client
does not have any systems in Nebraska. I thought you might be interested in
seeing what they are doing.

Sincerely,

J:t:nneth Ferree
Attorney for OpTel, Inc.

cc: Magalie R. Salas, Secretary
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BEFORE THB L~aRASKA ~JBL!C SSRVI~ COl~1IS$ICN

Entered: March 2, 1999

ORDER ESTABLISHINC S'l'ATEWIOS
POLICY FOR MOU ACCiSS

Ln ~he H.tter of the Co~s8ion,

on 1t~ own motion, to determine
J

a~propr1QtQ policy regarding
.ccess to re5iaL~t8 of multiple
~welliD9 units (MOO.) in Nebraaka
by comp.~itivs local exch&nge
telecommun1c.tiCQ8 provider••

Eor tha Commi••ion:
John Doyle
300 The Atrium

• 1200 \INN Str••t
Lincoln, Ni 68508

10r OS West Co~unicational.
Char~.8 Steese i.
1801 C~11:ornia, Suite 1500;
Denver, Co 8020~

) Application No. C-~87S/PI-23

)

)

)

)

)

)

For COX:
Jon Bruning
8035 S. 83rd Aven~

LaViatA, ~abra8k.

ancl
CArrington Phillip
1400 Lakehearn Drive
Atlanta, Georgia

¥or the Commun1Ly ~aociatioQ8

David 'rewa
1'30 Duke StrceC
Alexandria, VA 22J14

BY THE CONMISSICDT

Inet1tuc:e:

I
on A\&SIU.~ S, 1"', the CormU8eJ.oa, on ita own mot.ion, opened

this docket to 4.t.~e appropriate policy r.ga~din9 ace.e. to
residante of ~tipl. dwelling unite (MDUa) in NebrA.ka Dy com
petitio". loca1 excbange t~lecommW1ic.tion8 providN". (c:LBCe).
Notic. of thi. dook.~ va. p~118he~ in The nal1¥ Record, omabu,
Ne.braaka., OD August 10, 1"', pur~u-.nt to the ~e. ot the Com
mie.iOft.

oax Ne1:)ra.k_ Tclcona II, L.I..C. (COx) prev10ualy filed .. formal
eomplain~ (PC-1262) against ~ We.t 00mmur.1eat1on8, InQ. (OS we.t)
with thi. ComIIU.••1on conc:errU.PS1 .ace•• to r ••tdant. of MOO.. Opoc.
review of the complaint, the Coawh,.10fl WAa ot eM opinion that. .a
competition d.v.lope~ furche~ 10 K.br~.k~ ~rk.t., ~t woy~4 be in
the bea~ interest of t.he publio t.hat the Co«=l.1••1on develop &:iL g'ene-
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ral over.ll policy regarding cacce.. to MOUa. Therefore, the
I

COlDI'llissicn opened thi. docket and Cox withdrew it-a complaint
against us We.t. I

Tbe Commisa1on. began1ita investis-tion by requesting that all
intcreaeed persona .~t, commants on this isaue by September 8,
1998. On september ~~, 1998, the CO~8.ion held a hear1ng on
these issues in the Commi~8!on Hearing Room in Lincoln, Nabrask£,
with the appearance••8 .40~! &bove.

IV;tD5NCE

Carrington Phil11p, ~ce praa1dant ot Cox, testified as fol
lows ~ Local exchange competition ahould noe be .omething thaI: is
limited only to thc8e who: are fortunate enough to 0"'11 thair Qwn
home.. To resolve this iss1u., Cox believ•• that; it is necessary to
permit all certj.fi.caced carrier. who wan~ to invest in .erving

r

tenants in MOUs the opportun!ty to efficiently do so. Cox sug-
gested that the Comm!8sion develop a solution that remove8 arti
f icial barrIers related to hi.~ol':j,o&l nat~~k 4.8i91'1 ancl the
incumbent:' s 1nherent monQpoly power 80 that competition can
~lo",ri.ah.

,
In facilitating im~l.meat&tioA of campetitIo~ ir. the

provisioning of local wcc4&hge service, Cox sugg••tad that ita pro
posal would .I:r~. a r.~l~cory balance between proP4rty right. ot
the incumbent loeal axch~nge c&rri..r (ILBC) and the requirement.
establiehad for state ~.gu~&tor. In the Telecommunications Ace of
1996 (Act.). '

I
Cox suggested that t~ ILBC ehould be ordered to eatatll1ar. ~

minimum point of entJ:Y' (too.) a. cloae to the edge o~ tne MOO
property lin• •• po.aibl•. ;The lLSC could retain owner.hip of the
cable, conduit. etc. betwe+n the deQArcation po1D~ and the newly
lo~.ted MPOS, but should r~.ive a re&lanable one-time cost-based
amoUQ~ t.o move eM MPO&:: to the pl;operty line. l'U%'tbermo:-., a <:LEe
should pay th. ILBC a onartime fee eq\.Lel to ~S percent ot the
replacement value of chi. cable, conduit, eCCe for acce••.
Replace~.nt valu. sho~ld b6;datined ua the new C08t ot ~ capper
wiJ:'e. Replacem.en~ Qoat ahohlcl be est: 1.lI\&ted to be $•• 20 per c~le
foot, g•••d on the ~o.t of 600 p&1r ~&ble.

•
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Maintenance and rep~ir ot the facilicy should be accomplished
by a third-party contractor approved by che lLEC ana the ~urren~

I

service provider. The ma~ntenance and repair would be performed in
accordance with mutually(agreed upon na.tional standards wi,ch the
cost borne by the ILEC an4 CLBC on a percen~a9. basis.

,

Mr. Alan B.rgman, Di~ector of St.~. Markee ~traeeg1e. for US
W.at in Neb~••~, teetif~ed as follows: US West a~~.es strongly
that. che tenant. in MOC1a ~hoUld have choice. llQwev.~, Mr, Bergrttan
emph&Q1~ed that ot.her C&1riers currently bave an oppgrtun1~y to
prov1da MDU C\UtQD\e~. witl'i • choice. All local axc:hangft aarriers,
1neluding os West, are reqp.irec1 under the Act to make av.u.lable for
resale ar: wholeaAle rat... t:.heir retail services. LJurtheratore,
nothing is preventing cx..sclJ suc:n aa Cox from gonatruceing the1r own
facilities up to r.he detn&r~.tion point a.. us W•• t has aone. Sittler
of the•• methods would prQv1de choic. tor MOO resident•.

I
us W.at propoaes that\COM,Petitors should be able ta use a por-

tion of the unbundled loop ;UlcS the so-called sub-loop 'WlbwldliQ9 in
ord.er to provide local ••rYiea to an. ,"teO res14ent. Thi. ""Ould r.
quire tha~ a ~ompet1tor pay ~h. ~o8t, • oQe-t1~ non-recurring
chArg., fer the 1nstallat1~n at a new croa.-connect box at 4 point
agreed to by the owner ne4r the property 11n. where the tac11ity
COIneS int:o ehe MOO properfY' Then, beyoQd r:baC;, the competi.tor
would pay an average c:oatibaaed rate determined through the cost
docket for the portion of the unbundled lCQp that 1t U5es.

Mr. Davi4 Tew., repr"aAting t.he Community Asaociations In
st1tute, t ••tified.a follo~.1 The COCllrll.i.aaion .bould recognize t.ne
sel!-determinat. prcce•• a~d the role the community .ssoci.ti~

play ia maintaining, protecting and pre.erving the common areas.
~h. value. of the C~it~ or eha vclue in an indiVidually owned
property w1t~ the developmant. To fulfill the•• dut~•• , com
munity a••oc1.c1ona muat beJabl. to control, manage, and QCherwise
protect their common prop~ty.

I
j

OPINIO:lI AND,

After he&~ing t ••t1mon~, ~viewlng briefs an4 other c~.nts
filed in tb.ia docket, the \Commiaa1on belie". tbar. • 'it.tawide
polley reg~ding ~LBC acee•• to re.i~ne1~1 MOU. i. nec••••ry co
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I
protect the rights o~ ~mo re8identa. The primAry purpose of this
order is to create a unifo~ :rame~ork that parties throughouc tha
s~ate, incumbents and. competitors Alike, can utilize to S8xve

residencs ot MOOs. Such. !stataw1de policy .hc~lQ foater competi
t;ion while e imultaneously providing the resideAt.8 of MOUs a
rea~18t1c opportunity to ~.lact their preferred t.lecomm~1cA~lona

provider.

Ta. NationAl Aasoc~.tion o~ Regulatory Utility Co~.il.1oners
I

(NARC'C} explicitly reC:()~l:ed che problem 11' lte -Re.olutioo
Re9ard~g Nondiacriminatorr ~cce.. to Building. for Teleco~Yni

cat:i.oDs-, a.doptee! July 29,! 1.998. In thOlt r ••olution, t;he NARUC
Committee noee~ that some ~c.te8, including Connecticut, Ohio and
Tex•• , ~l~e&dy require bU~J.<11ng owners and incumbent telephone
companies to give ten~nt8 access to the t.lec~unication.carrie~

ot their cbo1ce. N.bra.k~ 18 no different, and this commission
, believes resi~.nt. of Nebr.ska MDU. should have the same choice.

The intent benina the.Telecommunicat1ona Act ot 1~~6 was to
open \lP U.. telecolM\W11cat~on.a market tor ~ompet.ition. However,
reeidants ot MDU. have gan~r&lly been unable ~o ~eap the Oe~efits
of tbi. indu8try ~r&ne!orm~tiOD.

It i. true that cOl'l'P.t~t.ion has brought many desiraJ:)le changes
to the eel.oomm~catioft. iaauatry. However, the benefits ot com·
petition have not caine without Ii cortain .moun~ 01: additioul

. costs. MDU reaident8 must: be given the opportunity to cake ad
vantage of competition it .they ara to he expected to bear any
increased coata ASsociated: ~hflrew1th. Aa such, the collUl\i•• ion
belteve. tMC re.:ldential !MDU ;properties must b. opeAed up to
compet1t1on. .

III orcS.Z' to develop 'a .tatewide fraawlworx tor acce.. to
·reaj.Qen~i.l MOU., the Commi~siQQ finds the following I

crpon ~e r.que.~ ot a;C~C or any multi-tenant r ••idential
.property owner (Owner), an,ILBC shall proVide a MPOI at the MeU
property line or ~~ a locat~on muCually aqreeable to all partie•.
The ILBC. or. a mut.ually :.greeable ttU..-d. party or cue, as
identified in a pr.·approved li.t o~ ~hicd-party COQtractors and

\

CLBCe, ~U8~ Qomplete the move ot tas ~~~ in tne moat expedi~1Qu.

~d cost effective manne:o possible. t\oth1nq con~ained harein ahall
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limit or prohibit a.c:cee~ to MDU propert.ies by ~ny cOrl'.petitive
carrier through Any other:~eohnically fea..ible peine of entry.

The CLSe 0= requesting Owner sh.ll p~y the f~ll cost &••0

ci.t:ed with said move. CIlECs who connect to the MPOl::l within three
years of the move's oomplation shall contribute o~ an equieablc and
nondiacriminatQry pro-rat:~ Qaais to the initial cost of said move
ba*ed upon thd number of ~L~Ca desiring acce86 to ch. MDU through
such MPOE. !

I
I

The demarcation po~t1 _hall remain in its currenr. poaition
W11ess otherwise ag:-eed to by ths parties. It the demarcac10n

I
point ram.ins unmoved, thMn the ILEC shall ret.in ownerahip ot any
portion of the loop bet~en ths demarcation point and the newly
move4 MP02 a. well .s any ~xi.t~ns ca~pu8 wire (jointly reterred to
hareaft.er •• -c:am;n.l8 wire"!). Sai.d CLECa ahall ba authori.z.c1 co uaa
the ILBC' a campua wira l~oJ:' a one-time l.. of 25 percent:. of
-eurrent- conatructiOD e~~gea of the portion of th. loop betwe~n

the demarcation point and the newly moved MP08 ba8ec1 upon an
avet'age cost per toot calculation. The average cost per foot shall
be derived from a sample lof recently completed ILEC conscruct1or.
~ork order. tor MOUs, wi~h the re.ulting calculation s~ject to
periodic Commission revie~. CLECs whicn connect t.o the MPOE within
thr.. year. ot the tIlOve·. complet.ion .hall contribute on .n
equitable and nondi.c:Z"im~~tQry pre-rata beeia to the Qne-tim~
aggreg&te 25 percent c:bar~ for use of the ILEC' a c:aetpus wi.re. The
portiOG due fro~ each carrier ahall be ba.ed upon the nu~~.r of
CLECa 4aair~g Ace••• to ~he MDO through .uah MPaB.

I

MAintenADCe ot the qampus wire and the MROB itself sh~ll be
performed by the ILBC, QC' ~ Mutually agr.eable tlU.rd parcy or c..EC.
a. ~dentifl.4 ~ the pre-approved liet of third-party coc~tractors

and CLBCa. SUCh ma1nteDaDce Dhall be completed in accordance w1Ch
national .t&ndar~ and in; the moat ~editioua aQQ cost .~:ective

manner pc..1ble. Ma1Dt~ce expel.Ulea shall be pa,1c:1 by all ~rrQD.t
U8.~8 o~ such IOOE on a prp-rata baa1. bAaed upon t.he perconta9_ of
current cu.~omer. wl~~n the affect~d MDU bUilaing or property on

I

the .ta~t date oi maintenance.

l Th.e cSelM~c~t:loD point i. tbe po~~ .~ wtl1eJa tobe telepl»Ae c;Qf1IPaay' a;

taeilltiea &Q4 raaponatbl1itl•• ~ aft4 =u.tGftAr-eontrQ1Led wiring b~~•.

-
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~xc~~.1on.ry cooer.~~. and ~ar~etiDg agre.ment~ becweau
t;elecomtnunicat:ions compani~8 .nd landlord. are anti-c:or.tpetitive and
are agains~ publ!~ pelicy.: Exolusionary contracts are harri~rs ~o

entry .nd marketing agreement. can have a 41sor1minatory effect.
Therefore, the Commis.1on~believes, with the following exception.
that all such contracts arid agreements should ba prOhibited.

The Coauaiss ion is of tNt opinion that since condominiums I

cooperative. and homeovnftfS I association. are operated through a
process where each owner h~. a vote in th. ontity'~ J:)u.:Jinese deal
ing., the prohibit1on. aga~nat axeluBionary eoatraQts and marketing
agreements ahould not apply to thia type of entity •

• ...
ORO E R

IT IS "I'HBR.BFORE ORt4EREO by the Nebra.sQ PuJ:)lic S.~iC"e

Commlaaion that thia order: hereby estAb11ahe. a atatewide policy
for r ••idential multiple k!welling unit &~Ca88 in the state 0:

Nebraska. !
I,
,

IT IS FURTHER OaDBRaD that all telecommunications providers
shall comply ....ith all applicabl. foregoing Findings and Conclusions
as sec: forth ahov.. I

,
IT IS FtJRTHSR ORDER.BD; that .inca condoulJ.AiumII, cooperativee

and homeowners' associations are oper.ea~ through & process Where
each owner baa & vote :inl the entity' Ii bus.ine.. dealinga l the
prohib1t1o.na a!JaiMe excl"'8ionary CQlH:.r.lC~ts and ~k.ting a.w.nse
meat. shall not Apply to tb1. type of enticy.

It' IS PINALLY ORDDED that eno\.lld Any cour1: o~ competent
j uri8c1i~tioa determine an~ part of this ordezo to be legally
invalid, tho remaining pol:'t1ona of thi. order ahall remain in
efteo~ to the tUl~ extent P9••1bla

I
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~~E AND ENTERED at !1ncoln, Nebraska, thi. 2nd day of ~~rch,
1999.

~"EBRASKA C'UBLIC SE:R.VICK CO."IHISS ION

I
I

COMMISSIONERS COblCORRI~O:!
I

CL.~~lSSlONERS DISSENTING:
IlsllDanip] G. Urwill~r


