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BRffiF ON EXCEPTIONS OF THE PEOPLE OF COOK COUNTy

The People of Cook County ("Cook County") ex rei. RICHARD A. DEVINE, State's

Attorney of Cook County, hereby file this Brief on Exceptions pursuant to Section 200.830 of

the Rules of Practice of the Illinois Commerce Commission ("ICC" or "the Commission").

83 Ill. Admin. Code Section 200.830.

I. INTRODUCTION

Cook County excepts to the following erroneous factual and legal· conclusions

contained in the Hearing Examiners' Proposed Order (HEPO). As previously argued in our

briefs, the record in this case demonstrates that the Joint Applicants have failed to prove that

the proposed merger meets the requirements of Section 7-204 of the Public Utilities Act

("Act"). Cook County Initial Brief at 8. Therefore, the application, as currently filed should

be rejected.

The Commission is faced with a historic choice to be made in this docket. The nature



and scope of this merger is unprecedented in telecommunications here in Illinois. This merger

will forever change the dynamics of local competition here in Illinois. The adverse effects on

competition have been discussed at length in the brief of almost ever party to this docket.

There is almost universal agreement that the merger will adversely effect competition in

Illinois. The concerns with respect to service quality are also considerable. Cook County's

Initial brief discusses the various service quality issues at length. Initial Brief at 9.

Additionally, the effects on rates and price structure in Illinois need to be addressed in this

docket.

The HEPO fails to address the concerns behind the various provisions of the statute. The

Commission has a responsibility and a unique opportunity to protect Illinois ratepayers. Nothing

could be more devastating to Illinois ratepayers then the premature abandonment of meaningful

and appropriate regulation to the so called "competitive marketplace." This would be

inappropriate at a time when meaningful price constraining competition truly does not yet exist

in many areas like residential service.

Section 7-204 and the Public Utilities Act provides the Commission with a variety of

tools to protect ratepayers. The Commission must resist the temptation ofavoiding various

issues in this docket, just because the issue may be or is the subject of another pending

proceeding. To the extent that the issue is raised by 7-204 or other relevant Section of the Act in

this proceeding, it must be resolved in this docket and not future dockets.

In the alternative, should the Commission ultimately decide to approve the merger with

conditions, the conditions proposed by the HEPO are inadequate to protect the public interest.

The Commission needs to condition its approval on the mitigation of the area of risk and
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adverse consumer/competitive impacts through the imposition of safeguards. Cook County

Initial Brief at 7.

II. SUMMARY OF COOK COUNTY'S POSITION

The proposed merger fails to meet Section 7-204 of the Public Utilities Act ("Act") and

therefore should be denied. As discussed in our briefs, the Joint Applicants failed to satisfy

almost all the Sections of the Act and therefore the Commission should deny the merger, or, if

the Commission approv.~s the merger, should impose meaningful conditions.

7-204(b)(1) the proposed reorganization will not diminish the utility's ability to
provide adequate, reliable, efficient, safe and least-cost public utility
service;

The record demonstrates that:

• the proposed acquisition would threaten service quality through
diversion of Illinois Bell managers and crafts personnel and other Illinois
Bell resources and capital for reassignment to out-of-region National­
Local Strategy and other ventures.

7-204(b)(2) the proposed reorganization will not result in the unjustified
subsidization of non-utility activities by the utility or its customers;

The record demonstrates that:

• the proposed acquisition will force captive customers of Illinois Bell
noncompetitive services to subsidize out-of-region SBC competitive
ventures, including its ambitious "National-Local Strategy" .

• SBC will raid Illinois Bell management and other experienced personnel
recruited and trained with funds provided by customers of
noncompetitive services for reassignment in out-of-region National-Local
Strategy and other competitive ventures.
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7-204(b)(3) costs and facilities are fairly and reasonably allocated between utility and
non-utility activities in such a manner that the Commission may identify
those costs and facilities which are properly included by the utility for
ratemaking purposes;

The record demonstrates that:

• unless the merged company files updated cost studies there is no
assurance that ratepayers are not unfairly subsidizing non-utility
activities including the financially risky "National-Local Strategy".

• unless Staff has access to accounts, books, records, personnel and audit
work papers there is no assurance that costs are properly allocated
between utility and non-utility activities.

7-204(b)(S) the utility will remain subject to all applicable laws, regulations,
rules, decisions and policies governing the regulation of Illinois
public utilities;

The record demonstrates:

• a continuing pattern of noncompliance with federal and state commission
decisions by both Ameritech and SBC.

7-204(b)(6) the proposed reorganization is not likely to have a significant adverse
effect on competition in those markets over which the Commission
has jurisdiction;

The record demonstrates that:

• the proposed acquisition will eliminate SBC as an actual potential
competitor in the Illinois local telephone service market.

• the proposed acquisition will fortify the Illinois local service market
against significant competition by other service providers.

• the proposed acquisition will retard and diminish the development of
actual and effective competition in the Illinois local service market.

4



7-204(b)(7) the proposed reorganization is not likely to result in any adverse rate
impacts on retail customers.

The record demonstrates that:

• SBC/Ameritech assurances that the residential rate freeze prevents
increases in rates are useless due to the expiration of the residential rate
freeze in the Alternative Regulation Order in ICC Docket Nos. 92­
0448/93-0239 at 64.

• the proposed acquisition will place significant upward pressure on prices
for Illinois Bell noncompetitive services as a consequence of the $47
billion in premium over the regulatory-basis book value of Illinois Bell's
irittastate operations that SBC will be paying as part of the $62 billion
acquisition cost of Ameritech.

• the Joint Applicants' intend to reclassify all services as competitive
within three years and immediately raise rates despite the lack of
effective price constraining competition.

For these reasons, the Commission should fmd that the merger will not serve the public

interest, reject the Application and not permit the proposed merger.

If, however, the Commission determines that it will permit SBC to acquire Illinois

Bell, the HEPO needs to be rewritten and conditions imposed on the merger. The

Commission must condition its approval on mitigation of the areas of risk and adverse

consumer/competitive impacts through the imposition of safeguards.

Further, the HEPO only partially ruled on the allocation of the savings. HEPO at 73.

The Commission must: rule on the allocation of the savings in this docket; and impose

conditions that protect the interests of the public utility and its customers.
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III. EXCEPTIONS

A. THE RECORD DEMONSTRATES THAT THE JOINT APPLICANTS HAVE
FAILED TO PROVE THAT THE PROPOSED MERGER MEETS THE
REQUIREMENTS OF SECTION 7-204(b) OF THE PUBLIC UTILITIES ACT

The HEPO incorrectly concludes that the proposed reorganization complies with

Section 7-204 of the Act. As discussed in our initial brief, the evidence demonstrates that the

proposed reorganization violates the following subsections of 7-204(b), as well as other

sections of the Act. C~~trary to the findings in the HEPO, the record compels a finding that

the reorganization will adversely affect the utility's ability to perform its duties under the Act,

and therefore, the Commission should not approve this merger.

I. The HEPO incorrectly concludes that the merger does not diminish the Utility's
ability to provide adequate, reliable, efficient, safe and least-cost
telecommunications services in IDinois. Section 7-204(b)(1); HEPO at 10-12.

Section 7-204(b)(I) the proposed reorganization will not diminish the utility's
ability to provide adequate, reliable, efficient, safe and least­
cost public utility service

The HEPO fails to address a variety of service quality and related concerns. It is critical

that the Commission address the various service quality concerns in a meaningful way in this

docket. For example, the record demonstrates that Ameritech has missed the out ofservice over

24 hours standard for the past four years. GCI Ex. 2.0 at 40 (TerKeurst); Tr. at 815-16. While

the HEPO acknowledges this fact, it does not go far enough to remedy the problem. Current

penalties have yet to remedy the problem. Allowing AI 21 days to come up with a plan and the

issuing ofa rule to show cause in 98-0252 does not solve the problem. HEPO at 72-13. Solving

the 00S>24 problem is something that the Company should have done previously, the penalties

should be increased in this docket to a level that would bring about compliance. The SQI penalty
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should be doubled each time it is missed so that Ameritech Illinois no longer views missing

benchmarks as a cost of doing business. Initial Brief at 61. The evidence in this docket

demonstrates that Ameritech is out of compliance with a significant service quality benchmark,

therefore the Commission should take action in this docket to remedy the existing problem.

The Commission's analysis should not be conducted in a vacuum. The HEPO should take into

account that if Ameritech has missed a set service quality benchmark for four years, it is

providing unreliable se~ice pre-merger and should be required to be in compliance pre-merger.

This issue should not be postponed to some future proceeding.

Further, the Commission needs to insure that service quality does not deteriorate. The

record demonstrates that the proposed merger would cause service quality to deteriorate due to

reductions in network investment, maintenance budgets, and personnel levels. GCI Ex. 2.0 at 11

(TerKeurst). SBC needs to recoup the $13.2 billion premium it paid for Ameritech stock. While

the HEPO notes that service quality be evaluated on a factual basis, there is nothing speculative

about the enonnous strain that financing the National Local Strategy ("NLS") would impose on

Ameritech Illinois' revenue and investment funds and would result in a deteriorating

infrastructure in Illinois.

The HEPO also fails to adopt Staff's proposal with respect to Staffs concerns with respect

to 9-1-1. HEPO at 10. The 9-1-1 system is critical to public safety in Illinois. The HEPO

should be revised to incorporate the restrictions that Staffhas suggested with respect to 9-1-1.

The HEPO needs to provide additional conditions to prevent the deterioration.of service

quality as a result of the relocation ofthe best and brightest Ameritech Illinois managerial talent

and other personnel outside of Illinois to support the National Local Strategy.
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The record in this case raised some serious concerns with respect to marketing practices.

The HEPO indicated that concerns in this area were misplaced. HEPO at 11. However, this

ignores the credible concerns raised by Ms. TerKeurst, as well as evidence of the California

complaints. Cook County Initial Brief at 20-22. If the Commission decides to approve the

merger, the order should include a substantial penalty for misleading marketing practices to act

as a deterrent to importing these practices into Illinois.

Proposed Changes to t.~e HEPO at 10-12.

Commission Analysis and Conclusion

Section 7-204(b)(l) requires the Commission to determine whether the proposed
reorganization will "diminish [Ameritech Illinois'] ability to provide adequate, reliable, efficient,
safe and least-cost" service in Illinois. At the outset, it must be noted that the statute calls for a
consideration ofwhether the impact of the reorganization will be to diminish service quality, not
whether the merger will enhance service quality. Furthermore, the statute contemplates that the
Commission will evaluate the impact on a factual basis. The followin~Tftere mtlst be concrete
evidence demonstrates that the reorganization would diminish service quality, and ~ not mere
speculation or concerns as to what may possibly come to pass, for the Commissioft to fiftd that a
diminishmeftt Vi'Otlld oeettr.

The pro.posed reorKanization would threaten service Quality by divertinK Illinois Bell
investment capital. maniliers. personnel and other Illinois Bell resources from Illinois for
reassiKnment to support the out-of-reKion National-Local StrateKY and other ventures. Further.
the importation ofunduly aKKressiye marketinK tactics used by SBC may further threaten
Ameritech IlHnois emplQyees' ability to provide essential customer service functiQns such as
promptly answerinK bUlinK. repair. and service calls and fully informinK customers about basic
tele.pbone service.

is SeD'ice Quality and Network Investment

It is essential that Ameritecb IlHnois make the investments needed to maintain the Quality
of basic exchan~e services in Illinois and to upKWie the basic network infrastructure throu~hout

its service territOIY so that all customers have access to a reasonable array ofnew products and
Q.Ua1ity services. The record demonstrates that Ameritech has missed the Qut Qf service Qver 24
hours standard for the Past four years. GCI Ex. 2.0 at 40 (TerKeyrst): Ir. at 815-16. Further. the
record demonstrates that the proposed memer would cause service Qyality to deteriorate due to
reductions in network investment. maintenance bud~ets. and personnel levels. GCI Ex. 2.0 at 11
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(TerKeurst). sac needs to recoup the $13.2 billion premium it paid for Ameritech stock.
Additionally. the enormous strain that financing the National Local Strate~y ("NLS") would
impose on Ameritech Illinois' revenue and investment funds would result in a deteriorating
infrastructure here in Illinois.

Ameritech witness. Mr. Gebhardt. told the Commission that Ameritech will maintain
network investment at its present level. SaC-Ameritech Ex. 3.0 at 7 (Gebhardt). Letter from
Edward E. Whitacre. Jr. to Richard C. Notebaert (May 10. 1998). Applicants even assert that the
merger would result in more advanced network infrastructure. SaC-Ameritech Ex. 3.0 at 38
(Gebhardt). GCI Ex. 2.0 at 12 (Terkeurst).l However. despite these representations. there is no
guarantee that these expenditures will be used appropriately in Illinois. sac has no substantive
information about how Ameritech would maintain Quality of service for its customers post­
merger. GCI Ex. 2.0 at 11 (TerKeurst). Maintainin~ a high level of service Quality in Illinois
while simultaneously supporting the National Local Strategy (ltNLSIt) is an enormous challen~e.

Given that the commitment to network investment is expiring in October 1999. there is no
guarantee that this investment will continue. and ~iven the competin~ demands from the National
Local Strategy. the investment will diminish.2

Staffwitness. Mr. Gasparin. notes that currently Illinois is on the cutting edge of
communications advancement. StaffEx. 5.0 at 9-10 (Gasparin). For example. all 1100 central
offices ("COs") in Illinois utilize digital technology. while the 1997 ARMIS data shows that
sac still operates with antiQuated. analog switches. Id. Mr. Gasparin is concerned that sac
will not continue to maintain the high level of advancement we have enjoyed in Illinois because
sac will divert Illinois resources to re.place out-dated facilities in its home-region. Id.

Given sac's risky expansion plans and the company's incentive to ypdate its old
facilities. sac will neglect Illinois networks. Staff Ex. 5.0 at 9 (Gasparin). In an attempt by the
merged entity to maintain overall cash flow in the face of large capital investments elsewhere in
its thirteen state footprint. Illinois service will suffer. Id. Such a concern is even more acute for
areas in Illinois facing the least amount ofcompetitive pressures.

The Commission IDUst ensure that pro,per safeguards exist to prevent a utility from
skjmpiIli on investment in infrastructure especially in areas where natural competitive forces are

Citing sac Response to ICC Staff data request CJ 2.01.

2 According to the alternative regulation plan currently in effect, Ameritech Illinois
is committed to invest $3 billion in its intrastate network spread over five years. GCI -Ex. 2.0 at
12 (TerKeurst). Ameritech Illinois files annual infrastructure investment reports with the
Commission detailing projects and amounts invested in new technology in the prior year and
providing the current year's budget. hi. Order at 64, ICC Docket Nos. 92-0448/93-0239
(Consol.).
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not in place to provide protection throuih the market. The Commission does not accept
Ameritech's assertion that tracking by individual products and services on a geographic basis
cannot be done "except in certain rare circumstances where the investment is single-product
related." SaC-Ameritech Ex. 3.1 at 107 (Gebhardt). Although Ameritech claims "the costs of
tracking and reporting those expenditures on a geographic basis would exceed the infonnational
value." Ameritech fails to explain or quantify those alleged costs. Id. The Commission should
give no weight to Ameritech's claim absent any Quantification of the alleged burdens.

Similarly. Mr. Kahan provides only self serving testimony that service Quality in Illinois
will not be diminished as a result of the merger. SaC-Aineritech Ex. 1.1 at 11 (Kahan). Absent
a Commission mandate. sac will change its priorities for network investment. Network
investment for large corporate customers does not translate into improved residential service.

As discussed below. there is little similarity between the California and Illinois mergers.
Second. if sac is serious about adeQuately investing in Illinois post-merier. then it should have
no problem agreeing to a Commission imposed condition on investments. Mr. Gebhardt's and
Mr. Kahan's assertions are contradicted by the testimony of sac's other witness. Dr. Harris. Far
from believing it "inconceivable." Dr. Harris WarnS of one particular scenario that could lead to

reduced network investments in Illinois:

For example. to reduce costs beyond what could be achieved by
merier efficiencies. Ameritech likely would be pressured to
significantly reduce the number of employees throuihout the
organization. This could have the undesired (,flect qfconslraining
service qualil)' in order to constrain costs or reducing Ameritech 's
incentiw:s to invest in jWnois.·

SHC-Ameritech Ex. 4.1 at 47 (Harris) (emphasis addedj. GCI Ex. 2. I at 8 (IerKeurst). While
Dr. Harris posits that investment constraints could arise if the Commission reQllires merger
synergies to be shared with customers. the point is that outside financial pressures arisiru: from
SHC's NLS would further diminish SHC's incentive to invest in Illinois where Ameritech
already enjoys monopoly status and CLEC penetration is vee' low. Specifically. Mr. Kahan
admits the NLS would entail "bi1ljons of dollars ofnew ax;nding." SHC-Ameritech Ex. 1.1 at 57
(Kahan). For SHC to meet itS obligations to its shareholders. SHC would clearly need to recoup
these euODDOUS costs in some way. Mr. Kahan's statements to the FCC corroborate this
assertion:

... SBC will experience siW'tficant earnings dilution and
increased risks as a result qfthe start-up costs and losses during
earlier years qfthe National-Local StratefJI. This dilution cannot
be borne by sac alone. Hy spreading that dilution and risk across
a broader base of shareholders. the combined SHC!Ameritech can
continue to provide investors with appropriate returns
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notwithstanding the costly National-Local Strategy, . , ,

Indeed the business plan contemplates having a cumulative
negative cash flow for nearly ten years. The remaining business
operations Qfthe new SBC must carry these negative cash flows . .
. Again. SBC on a stand-alone basis could not reasonably accept
those short-term and medium-term losses. particularly given the
rapidly changing nature ofthe industry that makes more distant
gains less certain. GCI Ex. 1.0 at 55 (Selwyo)(emphasis addedV

ay sac's own admission. even with potential increased revenues gained from expansion.
sac expects negative cumulative cash flows for nearly ten years. GCI Ex. 1.0 at 57 (Selwyn),
Therefore to recoup these billions of dollars. skimping on infrastructure investments in Illinois is
a probable solution, AnOther solution is increased rates in Illinois, Again. by sac's own
admission. it needs the Ameritech acquisition to provide a core revenue base for the NLS. and in
the case of Illinois. that core revenue base will come from extensive noncompetitive services that
Illinois aell will continue to provide and dominate within its operating areas. Ide at 56, Whether
sac's solution is reduced network investments in Illinois. higher rates. or a combination of both.
Illinois consumers lose out. Therefore. the inevitable result of the pro.posed merger is to
diminisb the utility's ability to provide adeqyate. reliable. efficient. safe. and least-cost
telecommunications service in Illinois,

ib Job Creation and Retention

It is essential that Ameritecb Illinois retain highly effective. experienced managers and
other personnel to maintain the Quality of basic exchange services throughout its service territory.
The proposed merger will result in a relocation of the best and the brightest Ameritech Illinois
managerial talent as well as other personnel outside Illinois to syp,port sac's National Local
Strategy. This will lead to service Quality deterioration in Illinois as lesser-gualified personnel
would be left to attend to business in Ameritech Illinois' home region. Given the lack of
competition here in Illinois contrasted to the huge barriers sac would face out-of-region.
common business sense dictates sac would use its best personnel to staff its risky and ambitious
NLS. Further. the NLS will result in the transfer ofemployees trained with ratepayer resources.

sac claims that employment levels in Ameritecb's region will not be reduced due to the
merger and. in fact. claims that it expects the number ofemployees in Ameritech's region to
increase. GCI Ex. 2.Q at 14-15 (IerKeurst).4 Mr. Kahan says that Ameritech will continue to be
<>.petated lito the fullest extent possible" by the current management team. Id. at 14-15. However.

3

4

Citing Kahan, FCC Affidavit at par. 79-80, (emphasis added)

citing May lOth Letter from Edward E; Whitacre Jr.
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sac offers no explanation whatsoever as to what that "extent" miaht bS. This is not evidence
that adequate. reliable. least cost public utility service will be maintained.

Notwithstanding Mr. Kahan's "assurances." the reality is that sac. in its efforts to cut
costs in Illinois. may: reduce employee levels below those needed to maintain adequate service
Quality: relocate management out-of-state: redeploy the most experienced and valuable
employees to its out-of-region expansion efforts: and redirect the employee count away from
maintenance ofhigh quality telecommunications services to activities the sole aim of which is
enhancing profitability. GCI Ex. 2.0 at 15 (TerKeurst). In fact. sac has admitted that it will rely
on the merger to staff its expansion plans:

[T]he merger creates a much deeper pool of management and
employee talent that is essential to canyim~ out this National-Local
strategy." The necessity for extraordinary management and
employee depth is particularly compelling when you consider the
training and hiring demands that will be placed on a company to
generate over 8.QOO broadly dispersed. highly skilled jobs on such
a rapid basis, , , ,

... Even with Ameritech. we will be challenged to meet the
personnel requirements of the strategy .. , It has generally been our
exwrience that stqfJjrw new ventures with a si~iticant number Q,(

existing manazers is Drt:ferable to relying extensively on newly
hiredman~rs,

GCI Ex. 2,0 at 15-16. s

In the face of the business realities Mr. Kahan describes. Ms. Jennings disagrees with the
suggestion that Ameritecb Illinois stands to lose its best and brightest corporate talent to the
NLS. SaC/Ameritech Ex. 5.1 at 10 Uennjngs). Given the considerable risks involved in
launching the National Local Strategy. and how much sac has invested in the success of the
NLS. contrasted to limited risks involved in maintaining Ameritech's customer base here in
Illinois. it becomes clear that sac will have a powerful incentive to Dlid the best and brightest of
Ameritech corporate talent to man the NLS.

Db Risks of the National Local Strate&)'

Mr. Kahan claims that the NLS is a direct result of sac and Ameritech's judgment that
the two mono.polies must merge and become a national and global provider of
telecommunications services to thrive in the new telecommunications industIy. sac Ameritecb

S Citing Kahan, FCC Affidavit at 28-29 (emphasis added).
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Ex. 1.0 at 6 (Kahan). Mr. Kahan claims that neither company could successfully launch the NLS
on its own and that is one of the main reasons for mefl:in~. Id. at 5-7. Thus SBC claims that the
only way to "withstand the competitive onslau~ht each faces in-re~ion" is to combine stren~ths

and embark on the NLS. Id. Thus by SBC's own admission. the success of the NLS is essential
to its lon~-term survival. Mr. Kahan also admits that the NLS will entail billions of dollars in
new spendin~. SBC-Ameritech Ex. 1.1 at 57 (Kahan). This coupled with the fact that SBC is
already payin~ a $13.2 billion premium over the market value of Ameritech demonstrates the
astronomical financial pressures that the plan imposes on SBC. GCI Ex. 1.0 at 9 (SelwYn). It is
no surprise that SBC and Ameritech project ne~ative cumulative cash-flows and earnin2s for a
decade as a result of this project. Id.

SBC has represented to the FCC that it will staff its National Local Strate~y from
Ameritech. GCI Ex. 1.0 at 62-63.6 SBC's staffio~ ~uidelines indicate that SBC. like anY
.effective business or2aDlzation. it places the best Qualified people in new positions as well as in
incumbent positions. Moreover. especially for new. hi~h profile positions. employee
Qualifications are paramount in the SBC or~anization.Tr. 649-50: See Proprietmy Cross Ex. 41
at SBCAMIL 023817. 023838. 023823. Considerio2 that the NLS will create new mana~erial

positions in the top thirty u.s. markets where SBC will encounter fierce competition from other
RBOCs. such positions will be hi2h-profile with fertile opportunities for advancement.
Therefore. common business sense as well as SBC policy indicate that SBC would likely staff its
National Local Strate2Y with the best and the bri2htest mana2ers and employees available.
Based on SBC's preference for staffin2 new ventures "with a Si2nificant number ofexistin~
manaiers" rather than relyin2 on newly hired mana2ement. it is likely that Ameritech Illinois
will lose many of its exPerienced. co[porate mana2ers and personnel. which in tum. wj1llead to
diminisbed service in violation of the Act.

iL The Experience in Californja Subsequent to SHe's Acquisition of Pacific
Telesis Demonstrates that Senrice Quality and Employment Levels in Illinois
wm He Diminished

SBC witnesses. Mr. Kahan and Ms. .Jenninis point to e~rience in California subsequent
to SBC acQuirini Pacific Telesis Group attemptini to alleviate any Commission concern that
service Quality and employment levels wjll be adversely affected by the instant acquisition.
Subsequent to the Pac Tell SHC mer2er. the record demonstrates that larie numbers of
emplOYeeS previously devoted to customer service sbifted their focus to sales. First. the
employment increases in California reported by SBC occurred disproportionately in the
unreiulated. competitive side ofPacTel's businesses. not in the reiulated. local exchanie
company. Second. even if the Commission believes that an adequate level of service gyality in
California has been maintained since the SBClPacIel merier. the dynamics surroundini that
acquisition and the instant one are so drastically different that one cannot expect similar

6 Citing Kahan (SBC) FCC Affidavit at Para. 78.
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perfonnance here in Illinois. Therefore the Commission rejects SBC's ar~umentsabout
California.

Mr. Kahan reports that the company's overall employment in California and Nevada is up
2200 from April 1. 1997 to August 14. 1998. SBC-Ameritech Ex. 1.0 at 20 (Kahan. revised).
While these numbers represent an overall increase of 4.3%. the growth is spread unevenly among
subsidiaries. with the basic service operations getting the short end of the stick. GCI Ex. 2.0 at 16
(IerKeurst). As of August 14. 1998. employment by PacBell. the local exchange company in
California. had increased by only 205 jobs since the merger. which is less than 0.5 percent of its
total employee level. ld. More importantly. the vast majority of these increases were in the
competitive services end of PIG's business. not in the regulated end of the business. ld.
Specifically. almost 60% of the reported increases were in Pacific Bell Mobile (1300). ld. Ms.
Jennings. while not denying the accuracy of Ms. Ierkeurst's figures. responded to these facts by
stating that the number of network service employees and customer service representatives at
PacBell had increased by 1485 as of August 14. 1998, SBC Ameritech Ex, 5.1 at 11 (JenningsV

While PacBell has added a small number of positions. as of August 14. 1998. more than
825 PacBell positions have been shifted to a focus on sales and marketing. resulting in a
reduction in the network Qperatious wQrkforce, GCI Ex, 2.0 at 17 (TerKeursQ.8 This shift in
allQcatiQn Qf human resQurces from netw<>rk service PQsitiQns to sales and marketing PQsitiQns. is
cQrrobQrated by PacBell President and CEQ. Edwin A Mueller's statements:

Let me clarify this point . , , QUT guidance with regard to force
levels at Pacific remains cQusistent with what we've tQld YQU in the
Past, What we 're doin~ is redirectin~ our force increases to brin~

on more people who can help us ~enerate . .. sales while we're
reducin~ back-room operations.

GCI Ex. 2.0 at 17 (TerKeursQ,9 While a cQIPQratiQn has a duty to its sharehQlders to generate
profits. that shQuld n<>t cQme at the cost Qf a deteriQratiQn in service Quality for Illinois
consumers. A business plan that faYQrs reducing "back-room QperatiQns" while increasing the
force Qf telemarketers and sales personnel is nm Qne that prQmises that Quality. basic
telecmnmunicatiQUs service will be maintained.

7 The "1485" figure was updated to 1848 during cross examination of Ms.
Jennings. Tr. at 628.

8 The "825" figure was updated to 915 during cross examination of Ms.
Jennings. Tr. at 628.

9 The Opportunity at Pacific Bell, Presentation by Edward A Mueller, New York
Analyst Conference at 4, 8, 1°(June 23, I998)(emphasis added).
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The pattern in California is the pattern the Commission should expect in Illinois leading
to diminished service Quality in violation of the Act and the merger should therefore be denied.
However. even if the Commission were to accept that basic. regulated. telecommunications
service Quality has been maintained in California. the results of the proposed merger in Illinois
would be far different. The dynamics of the PacTel acquisition were so dramatically different
from the instant merger that the experience in California is not at all instructive of what we can
expect in Illinois. First. the size ofPacTel at the time sac acquired it was smaller than
Ameritech's current size. the aCQuiree in the instant merger. Prior to the merli:er. PacTel's region
covered only two states. while Ameritech's region covers five states. PacTelowned 15.8 million
access lines prior to the merger. while Ameritech owns more than 20.5 million access lines prior
to the announcement of the instant merli:er.1O

Second. sac was not burdened with the enOnnOUS financial pressures associated with the
Ameritech acquisition when it acquired Pacific Telesis. Specifically. sac did not pay a
mammoth $13.2 billion premium to acquire PacTel. GCI Ex. 1.0 at 9 (Selwyn). More
importantly. at the time of the PacTel merger. sac had no plans to launch a risky. out-of-reli:ion
venture into the top thirty U.s. markets. Tr. at 639-40. In other words. it had no plans to launch·
the National Local Strateli:Y. Id. Without repeatinli: the numerous risks and financial pressures
that the NLS will impose on sac. the fact that sac was not burdened with these enOnnOUS
pressures when it acquired PacThI demonstrates that any sac performance regarding increased
capital investments or increased staffim: subsequent to the PacIel merger cannot be expected to
be dyplicated in Illinois. Nor can sac's previous level of investment and employment increases
be expected to continue in California. Indeed. Ms. Jennings made no promise that the nymber of
Ameritech Illinois employees relocated outside Illinois post-merli:er would not exceed the
number ofPactel employees relocated outside California as a result of that merger. Ir. 638-39.

Given the huge byrdens the NLS would impose on sac's finances and employee
resources. massive relocation of Ameritech Illinois personnel is all too probable. The inevitable
result is deterioration in service Quality if the Commission Were to approve the merger.
Therefore. the Commission rejects sac's contention that its perfonnancebere in Illinois POst­
merger would not prove WOrse than its already dubious track record in California absent strict
service Quality conditions.

L Marketine Practices

Ms. IerKeurst raises serious concerns that some of what sac perceives as "best

10 In the Matter of the JoiTit Application of Pacific Telesis Group and SBC
Communications. Inc. for SBC to Control Pacific Bell Which Will Occur Indirectly as a Result
of Telesis' Merger With a Wholly Owned Subsidiary ofSBC. SBC Communications Inc., 177
P.U.R. 4th 462 at *18, 1997 Cal. PUC LEXIS 629 *18 (March 31, 1997); Attachment to SBC­
Ameritech Ex. 2.0, 1997 Ameritech Annual Report at 15.
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practices" will lead to overly a~gressive marketing tactics bein~ adopted in Illinois. GCI Ex. 2.0
at 30 (TerKeurst). Some of these practices are misleading in that certain optional products and
services are held out as basic services and customers purchase such items based on mistaken
information. Id. at 30.31. Ms. TerKeurst is not alone in her concern over SBC's overly
aggressive marketing practices. Several complaints and other filings regarding PacBell's
marketing practices have been registered with the California Public Utilities Commission
(CPUel since SBC aCQuired Pacific Telesis. Id. II All these complaints make similar allegations:
For example. Pacific Bell's practices of having optional feature packages with "basic" in the
brand name is confusing to customers and likely results in customers purchasing more or higher­
priced products than a consumer truly wants. GCI Ex. 2.0 at 31 (TerKeurstl. Moreover. Pacific
Bell offers only the highest-priced inside wiring plans to customers without infonning customers
that they Can obtain inside wire services elsewhere. Id.

The inside wirin~ practice case illustrates Pac Bell's aggressive marketing practices.
Pacific Bell combines the residential inside wire maintenance plan which carries a regulated
price of $0.60 per month with an unregulated. optional service. Id. at 32. The combined package
is offered for $2.25 per month. with no mention that the inside wire portion. by far the most
valuable portion of the package. is available for one-fourth of the combined price. Id. Further.
representatives do not inquire wbether the customer rents. and do not inform the customer that
California law makes landlords res.ponsible for inside wiring in rental situations. The inequitable
result is that a lm:~er percentage of renters subscribe to the inside wire maintenance program than
do homeowners. even though renters do not need the service at all. Id.

One RPort by the California Public Utilities Commission C"CPUC") states. for exainple.
that PacBell directs its service representatives to offer a $12.95 package of optional features
under the brand name. "Basic Saver Pac." before attempting to sell customers individual features
included in the package. Cross Ex. 12 at p. 8. Ir. at 748. On cross examination. Charles H.
Smith. President ofPacific Bell Network Services. disagreed that this was the practice employed
by PacBell service representatives. Ir. at 748-50. However. it became clem: upon Questioning by
Examiner Goldstein. that Mr. Smith bad no basis to disagree with this report by the CPUC
because he bad never listened to customer service calls since the merger. Ir. at 753. Mr. Smith
then admitted that he was unaware of what text PacBell service RPresentatives use wben they

11 The Utility Consumers' Action Network v. Pacific Bell, C. 98-04-004;
Greenlining Institute and Latino Issues Forum v. Pacific Bell, C.98-06-003; The Utility
Consumers' Action Network v. Pacific Bell, C.98-06-027; Motion of the Office of Ratepayers
Advocates for Authorization to Publicly Release Its Report on Pacific Bell's Handling of
Residential Service Ordering (filed on June 4, 1998 in 1.90-02-047); Telecommunications
International Union, California Local 103, International Federation ofProfessional and Technical
Engineers, AFL-CIO (TIU), on BehalfofTIU Members, as Consumers ofPacific Bell Services
and Employees Responsible for Customer Service, v. Pacific Bell, Pacific Telesis, and
Southwestern Bell Communications (C.98-06-049).
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actually receive calls from customers. Tr. at 753-54. The Commission finds that diminished
service Quality will result from this pattern of marketing abuse and therefore should not at!prove
this merger.

Such unfair and time-consuming sales techniques could negatively affect Ameritech
Illinois' ability to provide essential customer service functions such as promt!tly answering
customer billing. repair. and service calls and fully informing customers about basic telephone
service. GCI Ex. 2.0 at 33. The cases pending in California are but one indication of the
additional workload the Commission may expect as a result of the proposed merger absent strict
conditions that would mitigate the negative effects of SBC's unfair and unduly aggressive
marketin~ practices.

The Commission finds that the proposed reorganization will not diminish the Company's
ability to provide adequate, reliable, efficient, safe and least-cost telecommunication services in
Illinois... fmd that the Joint Applicants' cornmitnlent to meet certain conditions as a part of this
proceeding, as well as the conditions which we will impose will ensure that the merger does not
diminish:~ AI's ability to provide adequate, reliable and efficient service.

There is no eredible e yidenee that the merger 'HOtlld restllt in a redtletion in sen iee
qtlality fer Ameriteeh Illinois 9 1 1 sel"'tiee. ~lo netVt'Ork ineompatibility problems fer 9 1 1
set"viee har...e been identified. The serviee 'NiH eontintte to operate on its netvtork ftS it e",iMs. On
the other hfmd, its performanee on 00S>24 remains an isstle of great eoneern to tls. Illinois
ettStomers need to be proteeted from AI's failure to eorreet the OOS>24 problems 'f\;rhieh hfY...e
persisted over the IftSt fem yeMS. In a sttbseqtleftt portion of this Order, Vt'e 'NiH preseribe the
sta1'id8ftis "Ife e"'t'eet AI to meet and the penalties that AI Wt'iH ineur fer not doing so.

While Ameriteeh: Illinois' aeqmsition of the Sprinb'Centel Metro ftSsetg is different from
this proposed reorganimtion, Vt'C again state that 'tye NiH ftSsess penalties in the event the merger
does lead to a diminution of sen'iee qttality.

There is no e·...idenee that AI will oifeto lesser qttality sel'\'iee to small btlsiness and
residential etl8tomers th:8:ft to IMge bttSiness ettStomel'S. BftSieally, it eottld not do so Wt'itftotlt
•...iolating its stattltory dttty to offer nondiserimtnatory sel"'t'iee to all ettStomers. The goal is to
provide stlperior sel'\'iee to all elasses of ettStomers. We belie ye that Staffs ftSsertioftS abotlt
SBC's reftSons fer abandoning out of region loeal e",eh:8:ftge entry via CelltllM One Me taken out
of eonte",t fmd Me not relevant to SBC's and Ai's demonstrated eommitment to sen·ing all of
their etlstomers as an ILEC. In addition, the Commission's regtllatory attth:ority is more than
adeqttate to address any shortfalls that might sttrfaee in this area in the ftttttre. ~levertfteless,

Joint AJ'plieant's have agreed to Vt'Ork Wt'ith Staff in order to fashion a eommitment Vt'ftieh
aadf'esses 8taiIs eoneerns in this matter and "If'e urge that this eooperative eiIertbe ttntiertaken.

SlaWs and others' eoncerns about potential deeel'tirt'e marketing I'raetiees Me also
miSJ'laeed. Ilere, too, there is no reftSon to assume SBC or AI Wt'iH violate Illinois 1tl"+V or
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Commission regttlations and engage in stteh J'raetiees. If SBC or AI engage in ftfty deeeJ'tive
J'raetiees, we ·".ill J'enali:l:e them.

The desire of seTveral J'M'ties to reqttire imJ'ro'ved sel"\> iees fer Ameriteeh Illinois' disabled
and l'0or ettstomers does net relate to ftftY J'otential diminishment of serviee qttality, rather it
relates to reqttested enhaneements, so that desire does not relate to the stattttory reqttirement
tinder Seetion 7 204(b)(l). It is noteworthy, however, that SBC has committed to use TRl to
help develop better service for AI's disabled customers. This commitment offers substantial
benefits to Illinois customers that will result directly from this merger.

There is no faetttal futmdation fur several Intervenors' eoneerns regarding a J'ossible
redttetion in the Company's infrastrtletttre investment or deJ'letion of its resottrees and personnel
as a resttlt of the Strategy. SBC historieall, has made and eontinttes to make strong
eommitments relating to its in region network in. estment. The eeonomies of seale J'resented by
the J'roJ'osed merger, along with new hires, shottld enable the J'ost merger SHC to staff its
National Loeal endefYiors. Coneerns and SJ'eettlation are not enettgh fer the Commission to find
that a diminishment in l\meriteeh Illinois' sel"Yiee qttality 'w'6ttld oeettr. I IO'''''ever, ....ve do reqttire
AI, or the merged eolftl'any to, at a mirtimttm, go furward with its J'roJ'osed fi'/e year
iMntstrtlett1re netW't'6rk modemimtion J'regram of$3.0 billion.

Finally, we will not revisit the J'riee eftJ' furmttla or the alternative regttlation rttles fur AI.
The least eost langtlftge of Seetion 7 294 (b)(1) was not intended to address or reqttire any
J'artiettlar "J'rieeleost relatiomhiJ''' fur a teleeommtmieations earrier, like AI, oJ'erating tmder a
J'riee eaJ' J'lan, and 'Nfl:S not intended as a meehanism to reoJ'en any J'riee eaJ' J'lan doekets as l'art
of the rer/iew of a J'reposed reorgammtion. There is no e. idenee that the preposed
reorgammtion rW'Ottld resttlt in its prevision of teleeommtmieation sel'Yiees at any.hing other than
"least eost," when that term is applied in the eontext of a priee eap regttlated teleeommtlftieations
earner.

The Commission finds that the prQposed reo[ianizatiQn wQuld threaten service Quality by
divertin~ IllinQis Bell investment capital. IDatlaiers. personnel and other 111inois Bell reSQUfces
from Illinois for reassi~nment to sYPPQrt the out-Qf-re~ionNatiQnaI-LQcal Strate~y and other
ventures. Further. the impQI1atiQn ofunduly a~~essiyemarketin~tactics used by SBC may
further threaten Ameritecb 111inois employees' ability to provide essential custQmer service
functiQns sucb as promptly answerin~ bi11in~. repair. and service calls and fully informin~

custQmers about basic telephone service.

2. The HEPO incorrectly determines that the proposed merger presents no.concerns
about the improper subsidization or cost allocations under Sections 7-204(b)(2) and
(3). HEPO at 15-16.

7-204(b)(2) the proposed reorganization will not result in the unjustified
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subsidization of non-utility activities by the utility or its customers;

7-204(b)(3) costs and facilities are fairly and reasonably allocated between utility
and non-utility activities in such a manner that the Commission may
identify those costs and facilities which are properly included by the
utility for ratemaking purposes;

Following the merger, Illinois will represent only 12% of the new SBC's ILEC

operations, and will be required to compete for capital with twelve other SBC ILEC states,

with SBC's National-Local Strategy operations, its wireless business, and various international

and other ventures. GCI Ex. 1 at 14 (Selwyn). The HEPO fails to note that the removal of

capital and managerial talent, paid for by Illinois ratepayers will result in the unjustified illegal

subsidization of non-utility activities by the utility in violation of the Act. 220 ILCS 517-

204(b)(2). The HEPO also does not adequately ensure that the proposed acquisition will not

force captive customers of Illinois Bell noncompetitive services to subsidize out-of-region SBC

competitive ventures, including its ambitious "National-Local Strategy". The following

language should be inserted into the HEPO.

Proposed Changes to the HEPO at 15-19.

Fo1lowini the metier. Illinois will represem only 12% of the new SBC's lLEC
o,perations. and wjll be required to compete for capital with twelve other SBC ILEC states.
with SBC's National-Local StrateiY o.perations. its wireless business. and various international
and other ventures. Gel Ex. 1 at 14 (Selwyn). SBC has stated its plan to raid Ameritech
manaierial talent to support its National-Local StrateiY. citini that specific capabjIity as one
of the reasons why the merier is a necessary precondition for its National-Local StrateiY. The
Commission finds that the removal of capital and manaierial talem. paid for lu' Illinois
ratePayers will result in the unjustified illeial subsidization of non-utjIity activities by the
utility in violation of the Act. 220 ILCS 517-204(b)(2).

The Commission finds that the proposed reUance upon post merier SBC ILBC core
revenues to butress the National Local strateiY violates both the Section 25400 of the Federal
Telecommunications Act because "a telecommunications carrier may not use services that are
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not competitive to subsidize services that are suQject to competition." and Section 7-204(b)(2)
of the Public Utilities Act reQllirin~ the Commission to determine that "the reor~anization will
not result in the unjustified subsidization of non-utility activities." GCI Ex. 1.0 at 61
(Selwyn): 47 U,S,C,S. § 254(k): 220 ILCS 7-204(b)(2). SBC plans to flow revenues from its
core seryices to make up the ten years' worth of losses it expect to sustain from the National
Local Strate~y, Id. Additionally. SBC intends to exploit and raid assets and other resources
of IlHnois Bell acquired and funded throu~h reyenues from its noncompetitive services. Id, at
61-6212 Both Me Kahan and Dr. Carlton indicate that SBC will staff its National Local
Strate~y from Ameritech, Id, at 62-63. Recruitment and trainin~ of ILEC mana~ement

perSonnel is costly and time consumin~. the costs of which have been funded by the reyenues
from core mOllQPoly ·services. GCI Ex. 1.0 at 63 (Selwyn). Allowin~ the nonre~ulated CLEC
affiliates comprisin~ the National-Local Strate~y to raid lLEC mana~erial resources constitutes
cross subsidization that is not permitted by federal or state law.

The Commission finds that the lar~e commitment of capital and other resources will
increase the oyerall portfolio risk of a mer~ed SBC/Ameritech. Capital costs are allocated
amon~ the various SBC ILBCs on an ayera~e basis rather than in relation to the specific risks .
peculiar to each line of business. An increase in Illinois Bell's cost of capital due to the
inclusion of the hi~hly risky National-Local Strate~y could cause Illinois Bell to report poorer
financial performance oyerall as part of an attempt to reyise the price cap plan. Id. at 64-65.
In ado.ptin~ price cap re&Ulation in its 1994 rulin~. the Commission expressly linked its reyiew
of the price cap plan to WT's performance and eamin~s oyer the initial five-year period,
Therefore. the inclusion of the hi~h-risk National-Local Strate~y in the IBT cost of capital
could eyentually. if not immediately. translate directly into hi~her rates for WT services. Id.

Further. the Commission finds that cross subsidization is also impermissible under
Section 254<k) of the federal Telecommunications Act of 1996, 47 U.S.C.S, § 254<k). By
failjn~ to allocate to Illinois Bell ratepayers the mer~er saYin~s and an offset that corresponds
with the reduction in IlHnois Bell's re&Ulated costs that support competitive actiyities. Illinois
Bell is permitted to eam excessiye profits which can be used to finance the JDOney losin~

National Local StrateC for UP to ten years. This type of cross subsidy is exwessly prohibited
under Section 25400. Gel Ex, 1,0 at 76 (Selwyn).

3. The HEPO fails to examine the pattern of noncompliance with Commission
Orders. Section 7-204(b)(S); HEPO at 24-25

7-204(b)(S) the utility will remain subject to all applicable laws, regulations,
rules, decisions and policies governing the regulation of lliinois
public utilities;

12 Citing Kahan (SBC) FCC Affidavit at Para. 78.

20



The HEPO interprets Section 7-204(b)(5) too narrowly. While noting the arguments

raised in Cook County's Initial Brief, the HEPO fails to address the ultimate argument that

there is an Ameritech pattern of noncompliance with Commission orders, and there is also a

pattern of SBC challenging regulatory authority. Cook County Initial Brief at 25-27. Yet,

despite this pattern of noncompliance, the HEPO concludes that the Commission will have all

"the same enforcement tools and authority with respect to Ameritech Illinois after the merger

as before the merger. " ., HEPO at 25.

For example, Ameritech has in the past not complied and offered common transport to

new local exchange carriers. Ameritech should be ordered to be in compliance with the

Commission's previous order with respect to common transport before the merger is

approved. ·For the HEPO to rule that Ameritech is subject to all applicable laws, regulations,

rules, decisions and policies and yet have Ameritech not be complying with an order does not

meet the spirit of this provision. The Act should be read more broadly then the HEPO and be

held to require that the utility will remain subject to all applicable laws, regulations, rules,

decisions and policies governing the regulation of Illinois public utilities. Further the HEPO

needs to address the fact that the evidence demonstrates a clear pattern of noncompliance by

SBC and Ameriteeh with Commission Orders.

Proposed Changes to the HEPO at 24-25.

Commission Analysis and Conclusion

While the Act requires that the utility will remain subject to all applicable laws.
re~lations. rules. decisiQns and pQlicies &Qyernin& the re~lation Qf Illinois public utilities.
the CQmmissiQn finds that the evidence demQnstrates a clear pattern Qf noncQmpliance by SBC
and Ameritech with Commission Orders. Followinl: is a sample of that noncompliance. An
example of a utility's railiOI: to follow awlicabJe Jaw umiJ ordered to do so can be offered than
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SBC Ameritech's ar~ment that Section 7-204(c) does not apply to this case. or SBC's
ar~ment that the savin2s provision under California law did not apply. Tf. 510. The statute
is clear on its face yet the utility flaunts the clear lan~a2e of the statute to avoid 2ivin2
ratepayers their due. Both the Commission. the FCC. and the United States Court of Appeals
for the Ei2hth Circuit have directed Ameritech to offer common trans.port to new local
excha02e carriers. ICC Staff Ex. 5.0 at 4 (Gasparin).13 The record demonstrates that
Ameritech is currently defyin& these directives and not offerin~ the service. Staff witness
Marshall also testified that Ameritech failed to comply with Commission Orders re&ardio2
Bands B and C business rates and operator assistance/credit card char2es. and reciprocal
compensation. ICC Staff Ex. 1.0 at 17-18: ICC Docket Nos. 95-0584: 97-0404: 97-0519: 97­
0525. Given this pattern of noncompliance. the Commission finds that future behavior will
not be different. and therefore. does not approve this mer2er,

The record is alSO replete·with examples of SBC's actions to undermine the authority of
re&\llators. ICC Staff Ex. 3.0 at 17-20 (Yow): AARP Exs. 1.0 at 29-31: 2.0 at 3 (CoQPer).14
SBC refused to comply with the Texas Public Utility Commission order to provide physical
and virtual collocation arran2ements. Id. SWBT was ordered to file and revise its proposed
physical collocation tariff three different times. AARP Exs. 1.0 at 30. 2,0 at 2-3 (CoopeU,

In addition to the evidence demonstratiQ& re&\llatory noncompliance. as Mr. Kahan
testified. SBC's headquarters in San Antonio. Texas will be dictatin& the 2eneral corporate
20als. commitments and business principles that Ameritech Illinois mana2ers will have to
follow. Given the evidence of re&Ulatory noncompliance. the Commission finds that this
mer2er will make continued effective re~lation of an out-of-state headq,uartered mOIlQPoly
nearly impossible.

Fyrther. while compliance with Section 271 of the Telecommunications Act of 1996 is
is voluntary. both SBC's and Ameritech's actions are consistent with an obstructionist liti&ious
posture. SBC unsuccessfully challen&ed Section 271 of the Telecommunications Act. SBC
Communications. Inc.. et al. y. FCC. et al.. 981 F. Supp. 996 (51b Cir. 1998). (cert. denied)
U.S. :1999 U.S. LEXIS 735: 142 L. Ed. 2d 788: 67 U.S.L.W. 3458. Ameritech has
continually contested Section 271 of the Telecommunications Act of 1996. AARP Ex. 2.0 at
3-6 (CoopeO. Whenever Ameritech disA&rees with the FCC or the state PUC. it insists that

13 Citing ICC Docket No. 96-0486/96-0569 Consol. at 104-107; ICC Docket No.
96-0404 at 58; FCC Third Order on Reconsideration - August 18, 1997; Southwestern Bell v.
fCC, 153 F.3d 597 (81b Cir. August 1998).

14 Citing Investigation of Southwestern Bell Telephone Company's Entry into the
InterLATA Telecommunications Market, Public Utility Commission of Texas, Project No.
16251, April 1, 1998, pp. 11-12; The Commission should also consider the evidence of SBC's
inflexible and restrictive interpretations of the interconnection agreements with parties.
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re2UlatQrs recQnsider their pQsitiQn. Id. Three years after the TelecQmmunicatiQns Act Qf
1996 was passed. Ameritech is still debatine the framewQrk Qf SectiQn 271. ld.

Seetion 7 204(b)(5) asks only "Hhether "the tltility" (in this ease, Ameriteeh Illinois) will
"remftin stlbjeet to" aU "ftf'I'lieable la"",', regtllations, mles, deeisions, and I'olieies gO"/eming the
regtllation of Illinois I'tlblie tltilities." The ftf'I'arent intent of this )'rovision is to enstlre that the
reorganization does not have the effeet of somehow sheltering a tltility's regtllated aetivity from
sertttiny (e.g., b) somehow shifting regtllated ftmetions te an tmfegtllated affiliate). Thtls, in
I'rier eases we ha"/e ftJ')'lied this )'revision very literally, askiftg simI'ly whether "the
Commission's jtlrisdietion v/ill ... be ilnf'aeted by the )'ro)'osed merger" and 'Nhether the tttility
"will eofttift\ie to be regtllated by the Commission in the same manner and te the same extent it is
regtllated today." (Previotls Joint Al'I'lieant eitations deleted).

We see no reaso'it to deviate from that a),l'foaeh here. The Joint Al'I'lieants have stated
and Staff has agreed and no Intervenor has argtled otherwise that AI will remain mIl) stlbjeet
to the jMisdietion of the Commission and 16 alllftVis to the same extent after the merger as before
the merger, that is, its regtllatory stattlS will remain tlftehMged. That is all Seetion 7 204(b)(5)
reqtlires.

The argtlments of Staffand Intervenors do not eon·..inee tiS to ehange otlr )'ast )'raetiee or
to read Seetion 7 204<")(5) as atttftoriring some SJ'eetllath'e inqtliry into the Commission's
)'ost merger ability to regtllate the merged entity. We will hfl"..e all the same enforeement tools
and atttftority with res)'eet to Ameriteeh Illinois after the merger as before the merger. Thtls,
eoneems abottt the Commission's and Staff's "ability" to regtllate are merely eonjeettlrftl, exee)'t
that we t"nll reqtlire the merged eom)'ftfty to eom)'ly "Nith: all of OM etnTent Orders as otltlined by
the StMf herein. Based on the foregoing, •....e find that Seetion 7 204(b)(5) has been satisfied.

4. The HEPO incorrectly concludes that the merger is not likely to have a significant
adverse effect on competition in Dlinois. Section 7-204(b)(6); HEPO at 43.

7-204(b)(6) the proposed reorganization is not likely to have a significant adverse
effect on competition in those markets over which the Commission
has jurisdiction;

In our initial brief we address some of the significant adverse effects on competition.

Cook County Initial Brief at 28-43. Virtually every party to this case with the exception to the

Joint Applicants, presented testimony showing the significant adverse effects on competition.

The conclusion reached in the HEPO ignores that substantial and persuasive body of

testimony.
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Proposed Changes to the HEPO at 41-43.

Commission Analysis and Conclusion

Ihe Commission finds that contrary to Joint Applicants' representations. the mer2er
would lead both to diminished actual and potential competition in Illinois and in the Ameritech
re~ion ~enerally by removin~ SBC as a potential entrant and by fortifyin2 the mer2ed
company's ability to protect its entrenched position of market dominance a2ainst competitive
inroads, ICC Staff Exs. 3,0 at 13 (Yow). 4,0 at 1-42 (Graves). 5,0 at 4 (Gaspario). 8.0 at 17­
24 (McCleueW: AARP Ex. 1.0 at 4-6. 11-43 (Cooper): Gel Ex, 2.0 at 52-58 CTerKeursO.
Accordin2 to Dr. Hunt. the path without the mer2er wjlliead to more competition that the

.path with the mer2er, Ir. 1703-04, Ihe record demonstrates the abysmal state of residential
and small business cQmpetition, And. as Mr, Kahan conceded. the state of competitiQn for the
ayera2e residential Qr small business customer is not expected to cban2e as a result Qf this
mer2er, Ir, 505.

Ihe CommissiQn finds the followio2 statements from both SBC and Ameritech
witnesses should be ~iven far more wei~ht by the Hearin2 Examiners than the self seryi02
testimony. First. SHC witness Mr, Kahan stated in his FCC affidavit that SBC's National and
2100al ambitions" phase "really be2an in earnest durin2 the fall of 1997 after events in the
industry compelled SHC to more a~2ressively seek to becQme a national. and ultimately an
international. enterprise in order to remain a viable contende.r for the many ~rowth

opportunities which we anticipated," Kahan (SBC). FCC Affidavit at Paras, 4. 10; GCI Ex.
1.0 at 17-18 (Selwn). Mr. Kahan's sworn FCC statement demonstrates SBC's intent to
beCQme a national and international provider,

MQreover. Mr. Kahan's FCC affidavit is also cQnsjstent with hjs OctQber 1996
testimony befQre the CaUfQrnia PUC that the Company would cQnsider de noyo entrY in
Chica~o <where SBC aready bas "existin2 brand name. infrastructure. and customer base")
Gel Ex. 1.0 at 30-3HSehyyW. 1S These statements Qf intent CQmbined with the facts
cQncernio~ SHC's reSQurces demonstrate that SBC is a potential actual competitor of
Ameritech. GCI Ex. 1.0 at 22-23 (SeIWW, Second. Ameritech witness Mr, Gebhardt
admitted that SBC was a potential Ameritech CQmpetitor until mer&er talks be2an with SHC in
February 1998. Tf. 934.

The above statements are far more credible and reliable than self servin2 pre-filed
testimony made fQr the express purpose Qf demonsttatin~ that the pmposed reQr~anization is

3.

IS Citing Cal. PUC A.96-Q2-Q28, Rebuttal Testimony of James S. Kahan (SBC) at
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not likely to have a si2nificant adverse effect on competition in those markets over which the
Commission has jurisdiction as required by the Act. 220 ILCS 5/2-204(b)(6). Both as a result
of 2e02raphic proximity and a national market entry strate2Y. SBC is the RBQC that would be
most likely to attempt a de novo entry into the Illinois local exchan2e market absent its
takeover of Ameritech, GCI Ex. 1,0 at 27 (Selwyn), SBC's extensive cellular presence in the
Chica~o MSA. coupled with the la[~e number of national and multinational corporations that
are headquartered in the Chica~o area and Chica~Q's status as the natiQn's "secQnd city" strip
SBC's claimed lack Qf interest in Chica2QQf all credibility, GCI Ex, 1.0 at 27(Selwyn); ICC
Staff Ex. 4.01 at 7.

NQt Qnly are the abQve statements. the natiQnal market entry strate~y. and the
2eQ~raphic proximity persuasive evidence"that SBC is an actual pQtential cQmpetitor of
Ameritech. SBC applied fQr and was issued a certificate Qf IQcal exchan~e authQrity in IllinQis.
GCI Ex. 1.1. AppendiX 2 (SelwynV6 As early as 1995. SBC had plans tQ enter Ameritech's
market. TherefQre. the CQmmissiQn 2ives little wei~bt to Applicants' testimQny indicatin~ a
cQnvenient chaI)2e Qf mind re~ardin~ planned market entry because this testimQny was created
expressly fQr the purpQse Qf me[~er approval.

The Department Qf Justice and Federal Trade CQmmissiQn 1992 HQrizQntal Met&er
~idelines and the April 8. 1997 revisiQns provjde a useful frameWQrk fQr analyzin~

cQmpetitiQn. HQwever. the standard that is CQntrQlljOi in IllinQis is set out in 7-204(b)(6) Qf
the Act. Even the FCC In the Applications ofNYNEX Corporation Transferor. - and - Bell
Atlantic Corporation Corporation Transferee. For Consent to Transfer Control QlNYNEX
Corporation and Its Subsidiaries. 12 FCC Red 19985. 1997 FCC LEXIS 4349. FCC 97-286
(AdQPted Au~st 14. 1997) noted the novel features Qf the telecQmmunicatiQns market:

"We therefQre see no reaSQn to apply mechanistically the 1984
Mer~er Guidelines' provisiQns Qn pQtential cQmpetitiQn to the
novel features Qf telecQmmunications markets. and will evaluate
the number of most si~nificant market participants and the
competitive effects of me[~rs amon~ them. even where three
other potential competitors with egyivalent competitive
capabilities to the me[~r parties remain." Id. at Para. 68.

AlsO. the FCC in the opinion and order In the Maner oJAQPlications for Consent to the
Transfer of Control ofLicenses and Section 214 Authorizations from Tele-Comwunications.

16 SBMS Illinois Services, Inc. Application for a Certificate of Local Exchange
Service Authority and Certificate of Service Authority to Resell Local and IntraMSA
Interexchange Telecommunications Services Within Those Portions of Market Service Area 1,
ICC Docket 95-0347, filed July 21, 1995, Granted 12/29/95, Expanded 5121/97; ICC Staff
Ex. 4.0 at 27-28 (Graves).
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Inc., Tran$,feror To AT&T Corp.. Transferee.. Memorandum Opinion and Order. FCC 99-24.
CS DQcket No, 98-178 (Adopted: February 17. 1999. Released: February 18. 1999) states:

This analysis must include. amon2 other thio2S. consideration of the possible
competitive effects Qf the transfer. [footnote Qmitted] Our public interest
analysis is not. however. limited by traditional antitrust principles, [footnote
omitted] In the telecommunications and cable industries for which we have
statutory responsibility. as in most others. competition is shaped not only by
antitrust rules. but by the re2ulat00' policies that 20vem the interactions of
firms inside the industries. An antitrust analysis -- such as that undertaken by
the Department of Justice in this case -- focuses solely on whether a proposed
mer2er will hann competition, Our public interest analysis. however. also
encompasses the broad aims of the Communications Act,., Id. at Para, 14,

However. in Illinois the Commission is applyin2 the standards set out in the Public
Utilities Act and leavin2 it to the DOJ and FCC to address the Federal standards, The Illinois
Commission's analysis in this case will encompass the broad aims of the Illinois Public
Utilities Act. The Commission here in Illjnois adopts its own framework to examine whether
the pro.posed reor2anization is likely to have a si2nificant adverse effect on competition. As
the evidence shows and the analysis in this brief hi2hli2hts. the Commission finds that this
merier is likely to have a Siinifipant adverse effect on competition and deny the mer2er.

As discussed below. the record demonstrates that SBC is an ..actual potential
competitor in the Ameritech reiion". ..An actual potential competitor is a firm that does not
currently compete in the relevant market but would enter sometime in the near future. either
independently or in combination with another entity." 1997 Cal. PUC LEXIS 629.*86: 177
P,U.R. 46217 The record in the instant case is clear that SBC would enter the Ameritech
market in the near future. The Applicants' claims that neither SBC nor Ameritech had any
plans to offer local wireline exchanie service in the other's home reiion are not credible,
Applicants' claim that if and only if the mer2er is permitted to iO forward will they pursue a
National-Local Stratec in which the post-merKer SBC wjl1 enter and offer local wireline
excl1a~ service in each of the toP 30 US markets outside of the 13-state
SHCtpacifip/SNEI/Ameritech reiion; and that this National-Local StrateiY will in tum
stimulate other RBOCs to enter and offer local services within the
SHClPacific/SNEI/Ameritecb footPrint is sPCCUlative and entitled to little wei2ht. ICC Staff
Ex. 4,01 at 5-6.

SHC's evidence that it had DO plans to compete in the Ameritecb reiion is also entitled

17 Re Pacific Telesis Group, Joint applicant: SBC Communications, Inc.; Decision
No. 97-03-067, Application No. 96-Q4-Q38 (California Public Utilities Commission, March
31, 1997).
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to little wei&ht. FQr the same reaSQns that Ameritech is such an ideal partner fQr the NatiQnal
Local Strate&y. if the merger were nQt approved. SHC would find an alternate way tQ enter
Ameritech'sservice territQa' Qn its Qwn, As Mr. Kahan cQnceded. SHC dQes nQt intend to
remain a re&iQnal prQvider. Tr. 556-57.

The CQmmissiQn finds that by taking SHC Qut of cQntentiQn. as the merger WQuid dQ. a
uniquely Qualified actual pQtential cQmpetitQr to Ameritech's I1UnQis lQcal service mQnQpQly
disawears. GCI Ex. 1.0 at 23 (Selwyn): ICC Staff Ex. 9.0 at 23 (Hunt). The recQrd
demQnstrates that Qnly SHC. thrQu&h its established cellular presence. has a natiQnal/&IQbal
fQCus. the financial reSQurces. and the pQQl Qf mana&ers with specific experience in the lQcal
telephQne business. coupled with an existin& custQmer base in the Chica&Q area. Id. at 22-23.
Gnly the RBGCs. as they presently exist. are uniq.uely positiQned to bQotstrap their mono,pQly
IQcal service relatiQnship with natiQnal companies headQllartered Qr Qtherwise maintainin&
telecom-intensive o.per3tiQns within the RBGC re&iQn into out-Qf-re&iQn markets. Id. at 24.
NQ Qther provider - not "AT&TITelepQrtlTCI. MCIIWQrldCQrnlMFS/Hrooks FiberlUUNet.
Sprint/France Telecom/Deutscbe TelekQm [Qr any] Qther &IOOal cQmpetitQrs" pQssess a special
near-mono.pQly relatiQnship with lar&e natiQnal/multinatiQnal custQmers. Id. NQne Qf these
fions presently provjde any cQnseQllential Quantity Qf local exchan&e service anywhere in the
United States. ld.

The impact of combinin& twQ RBGCs and the subsequent effects on competitiQn must
be examined notwithstandin& the JQint Applicants' claim that the combinatiQn Qf
SHC/Pacific/SNEI and Ameritech mQnopQlies will nQt increase their market pQwer Qverall.
The FCC's reasQnin& in the Bell AtlantidN,ynex decisiQn is directly awlicable to the instant
case and provides additiQnal justificatiQn fQr disapprovin& this mer&er.18 While the FCC
&ranted the applicatiQn in the Bell AtlantidN,ynex case. it nQted that:

Grantin& this applicatiQn subject to CQnditions does nQt mean that
apJ>licants will always be able to pro,pose pro-competitive public
interest CQmmitments that will offset potential hann to
competitiQn. ld. at 19993.... A merm that in the relevant
markets. eliminated a competitor with even mater assets and
capabilities then [sic] Hell Atlantic would present even mater
competitive concerns. Id. at 19993-94.

The SHCI Ameritech mer&er is exactly such a case where SHC is a competitQr with &reater
assets and capabilities. SHC is the third lar&est local exchan&e carrier in the United States and

18 In the Applications ofNYNEX Corporation Transferor, - and - Bell Atlantic
Corporation Transferee, For Consent to Transfer Control ofNYNEX Corporation and Its
Subsidiaries, 12 FCC Red 19985, 1997 FCC LEXIS 4349, FCC 97-286 (Adopted August 14,
1997)
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the ninth larl:est in the world. 19 No amoum of pro-competitive public imerest cornmitrnems
will offset potemial hann to competition in the instam case.

Further the FCC stated:
We also note that we are concerned about the impact of the
declininl: number of larl:e incumbem LECs on this Commission's
ability to carry out properly its responsibilities to ensure just and
reasonable rates. to constrain market power in the absence of
competition. and to ensure the fair developmem of competition
that can lead to dere~lation. Durinl: the transition to
competition it is critical that the Commission be able effectively
to establish and enforce its pro-competitive rules and policies.
As diversity amonl: carriers declines. both this Commission and
state commissions may lose the ability to compare perfonnance
between similar carriers that have made differem manaiemem or
strateiic choices. We often rely. for example. on cross-carrier
comparisons as strolli evjdence as to technical feasibility or
reasonableness. The Bell Companies. beinl: of similar size.
history. and rel:ional concentration have. to date. been useful
benchmarks for assessilli each other's perfonnaoce. Reducini
the number of Bell Companies makes it easier to coordinate
actions amonl: them. and increases the relative weil:ht of each
cmnpany's actions on averal:e performance. Because we approve
this merier with conditions. thereby reducinl: the number of
ind<:pendently controlled larl:e incumbem LECs. future
appliCants bear an additional burden in establishing that a
prQJJosed merger will. on balance. be pro-cOW.lJetitive and
therf:lore serve the .lJublic interest. convenience and necessity.
Id. at 19994. (emphasis added)

The concerns raised by the FCC in Bell AtiantidNYNEX are applicable to the SBC/Ameriteeh
merl:er. The Commission finds that the combination of the two RBGCs in the instant case wil1
have a Siinificant adverse effect on competition in Illinois.

Further. the Commission finds that in the nearly fifteen years since the break-uP of the
fooner Bell System and the nearly three years since the enactment of the 1996 federal
leiislation. none of the rel:ional Bells has taken any siinificant steps at enterinl: local exchanl:e
markets outside of each Bell's home teiion. GCI Ex. 1.0 at 25 (Selwyn). It is only throul:h
SBC's near monopoly status With lar~ national/multi-national customers that it believes its

19 GCI Ex. 1.0 at 24; 1998 Fortune 500 and 1998 Fortune Global 500,
http://www.pathfmder.com/fortune/.
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NatiQnal Local Strate2Y will succeed. A total Qf 129 Fortune 500 cQmpanies have
headquarters in SBC's ei2ht home-state re2iQn. Id. at 23-24. If the mer2er is allQwed. the
number Qf FQrtune 500 cQmpanies in SBC's thirteen state re2iQn increases tQ 224. Id. at 23.
This statistic alQne should cQnfirm that RBOCs. particularly the third lar2est RBOC in the
United States. and the ninth lar2est in the world. is uniquely situated to bootstrap their
monopoly local service relationship with national companies beadQ.Uartered or otherwise
maintainin& telecom-intensiye operations within the RBOC re&ion into out-of-re&ion markets.

The CQmmission has wei&hed the mer2er'S effect on competition carefully in li2ht of
the current state Qf competition. Extendin& Ameritech or SBC's near monopoly status with
business custQmers will further harm the already dismal state Qf competitiQn for all customers.
Despite the Applicants' citation of statistics to prove rapidly 2rowin2 competitiQn. the only
accurate statistics the Commission should examine are the penetration results presented by Mr.
Kahan. A2IDn. as Dr, Selwyn testified. "", countill2 uP all of the lemonade stands in the
countrY teaches notbin& about the comparative total retail market share of these (perhaps tens
of thousands 00 pre-teen enterprises relative to that of one Walmart." GCI Ex. 1,0 at 43
(Selwyn), Accordin& to Mr. Kahan. only sli&htly over 1% of the 32 willjon plus access lines
bein2 furnished by SBC represent facilities-based CLEC services. Id. at 39. Mr. Kahan
identified a total of 1.017.883 CLEe lines across the seven state SBC QPeratin& territoO'. Of
this amount. only 367.921 lines. or sli&htly over 1% are facilities based CLECs. The
remainin& 649.962 CLEC lines are identified by Mr, Kahan as resold SBC services, Id. SBC
continues to furnish the 649.962 resold CLEC lines and they cannot be excluded from the near
99% market share that SBC continues to hold. Id, at 40.

In addition to dismal competition results. the CommissiQn has also considered that SBC
has not yet demonstrated compliance with the cQmpetitive checklist contained in Section 271 of
the Telecommunications Act of 1996 in any state in SOC's current re&ion. In addition to this
failure to demonstrate concrete evidence of actual competition. the Commission should also
consider SBC's unsuccessful litj&ation efforts to invalidate Section 271, The dismal
competitive market share results. SBC's failure to demonstrate compliance with SectiQn 271.
and its efforts to invalidate Section 271 provide ample evidence that this is not a monopoly
commjtted to competition. This Commission considers SBC's failed attempts at 271
compliance at the FCC. as well as in Texas and in California as concrete evjdence of bad
behavior in the marketPlace. and behavior that is not acce.ptable in lllinois.2O Based upon this

20 Gel Exs. 1.0 at 45-49 (Selwyn), and 2.0 at 48-51 (TerKeurst), citing:

Application of SBC Communications Inc. Pursuant to Section
271 of the Communications Act of 1934, as amended, to Provide
In-region, InterLATA Services in Oklahoma, CC Docket No. 97­
121, Memorandum Opinion and Order, FCC 97-228, released
June 26, 1997 ("Oklahoma Order") at para. 17.
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evidence. the Commission finds that the mer2er is more than likely to have a si2nificant
adverse effect on competition.

SBC/Ameritech witnesses Kahan. Harris. and Gebhardt fail to aCknowled2e that the
avera2e residential and small business customer currently have a lack of meanin2ful residential
service options and will continue to have a lack of service options after the mer2er.
Ameritech's recent pattern of reclassifyiU2 small business services and increasin2 rates. for
some services as much as 60%21 demonstrates little fear of marketPlace retribution. The path
without the mer2er will provide more meanin2ful options for competition than the path with
the me(2er.

Without the mer2er. a company HIre SBe would be a meanin2ful potential competitor
in the Chica20 market. The fact that they claim to have no current plans to do that. needs to
be wei2hed a2ainst the "evidence and the reasonable inferences from the evjdence, SBC is a
major competitor in the Chica20 Cellular Market throu2h its Cellular One subsidiary.
Business survival and common sense lead one to the inescapable conclusion that SBC will not
i2nore the major business customers in the Chica20 market with or without the mer2er.

Seetioft 7 204(b~(6~ reqtlires the Commissioft 16 tl8eert8:ift that the merger "is ftot likely to
ha"i'e a signifieant adverse effeet Oft eO!ftJ"etitiOft ift those markets orier whieh the Commission has
jtlfisdietioft." Vie have jttrisdietioft over three mttrkets loeal exehange, i~iSA 1611, tlftd
iftterMSA 1611 to the exteftt these markets aft'eet ifttrt18tate eommttnieatioftS ift HliMis. This is
ftot the aPl'r6l'riate fontm for detemlmmg the extent, if any, of om jtlrisdietioft o)'er eelltllar
serviee eO!ftJ"etitioft ift Hliftois, and er•eft if it r..vere, there is M eredible e ..ideftee that stleh
eOl'ftl'Ctitioft wotlld be aifeeted ad ,'ersely by the pf6l'osed reorganimtioft, giveft that ofte of the
or..edawitig eellttlar properties ift Illinois ..¥iU·be di)'ested. IIovf'C'..er, ..ve fiftd that Staffs
proposal that Joiftt Applieants be reqttired to seftci notiee to etlstomers of the di"..ested eelltllar

Public Utility Commission of Texas Project No. 16251, Investigation of
Southwestern Bell Telephone Company's Entry into the Texas InterLATA
Telecommunications Market, Order No 25, June 1, 1998, Attachment 1
(Commission Recommendation), at 2.

On March 31, 1998, SBC-Pacific Bell filed a draft application with the
California Public Utilities Commission to become a long distance
provider pursuant to Section 271 of the Telecommunications Act of
1996. The Final StaffReport represents the conclusions of the
California PUC Telecommunications Division staff regarding' SBC­
Pacific's application.

21 Gel Ex. 1.1 at Appendix 1,'Attachment 2; Illinois Commerce Commission
Telecommunications Division Staff Report on Service Reclassification.
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affiliate at leftSt 39 days before sale of the affiliate to be reasonable. We see no reason ......h,. it
wotlld delay eonstll'nmation of the merger.

Before examining the three releT/ant markets, we again note that the merger is to take
l'laee at the holding eoml'any le....el, and there is no evideftee that it wotlld affeet Ameriteeh
Illinois. AI still V/otlld be stlbjeet to this Commission's jtlrisdietion, it still ThOtlld be bOMd by
agreements it entered into and tariffs it filed before the merger; and it \'I6tlld stiB be stlbjeet to the
market ol'efting initiatiT/es that this Commission and the FCC haT..e l'ronottneed dttring the l'ast
fev. years. ')Ie mso agree 'Nith Joint AJ'plieftftts that geogrftl'hie extension mergers like that at
isstle here do not ordirtm'il) iml'aet loeal eompetition. l\fter the merger, AI 'Jtotlld eontrol the
same shMe of the Illinois 10eal market that it does now. Withotlt inereased market eontfol, it is
diffietllt to diseem how aettiftl eompetitors in Illinois wotlld be hftl"med b) the merger.

As for the tiifferent markets o....er 'f(hieh the Commission has jttristiietion, we agree with
Staff and Joint Applieants that the merger 'YTffltlid not affcet the Illinois interMSA market
adversely. We agree -Mth Staff that the proposed merger wOtllti not iml'aet adversely the nttmber
of btl) ers anti sellers of interMSA toll serviees; the st8ftdardi~ionof those sen'iees; the ability .
to enter the interMSA toll market; or the ftfftOtmt of infermfttion a'/ailable to btlyers and sellers.

As stated, Seetion 7 294(b)(6) reqttires this Commission to address the effcet the merger
wottlti hlYle on eO!ftJ'etition. In order to gatlge eO!ftJ'etition, .....'e believe that Vf'e mtiSt look at
etll'l'ent and ftttttre eO!ftJ'etition. Joint Applieants propose that we tiSe the Guidelines to detennine
the ad. erse effeet, if an" the merger wottlti have on potential eO!ftJ'etition. StftiI and Cook
Cotmty agree that it wottld be reftSoftflble for tiS to tiSe these Gttidelines in Ottr determination. We
eonettl' ftftd -MIl tiSe these Gtlidelines ftS a· starting point to determine the effeet, if MY, the merger
wottld have on I'0tential eoml'etition, bttt T....'e -MIl not give them eoneltiSive effeet.

We hft'fe ser.,'eral reftSom for tiSing the Gtlidelines. First, they have been tiSed by the FCC
and other state eommissiom to ftftal)'2'.e ILEC mergers. ~, ,=, Bellldiantie/NYNEX Ortier at
~37; California SBClPcelel Order at 41=42. Seeond, there is no reftSon they should not be
al'l'lied to this merger; indeed, they htl"i'e been fll'l'lietl to nearly itlentiealmergers. hi. Thirtl,
neither Btaffnor Inten'eft6rs have J'r6posetl a sttitable mtemative. The "I'erfeetly eoml'etiti'le"
motlell'f6I'osed by Staff is not a tool fer anft'lymtg the effcet mergers h:lYle on eO!ftJ'etition, mtteh
less eom}'Gtition for loeal teleeommttnieatiom serviee.

Under the Gttitlelines, a shormng ofan fttlverse effcet from a merger or aeqttisition on
I'otential eOlftJ'etition reqttires all of the following elements: (1) the merger eliminates a firm that
hatl a high I'robability ofentering the 1'ft8l'ket ftS a new eOlftJ'etitor; (2) the merger eliminates a
firm that is one ofonly a few firms that are l:Iftiqtlely sittifttetl to enter the intlttstry in the ftttttre;
anti (3) the merger eliminates a firm whose entry wottld ha...e a sttbstantial deeoneentrftting effcet.
(Gilbert Sttrrebuttal at 12 13). In eonauetmg this analysis, I'robable entry means entry in the
"near ftttttre," anti not silftJ'ly at any foreseeable I'oiftt in time. ~,~, 79 01'. Cal. Atty. Gen.
391, 1996 Cal. AG LEXIS, at *44 45 (1996). For the I'ttrposes of ottl' analysis, we 'NiB tlse a
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three t6 five yeM' ftttme time period ftS the so e8:1led neM' ftttt:J:re.

Apl'lying the Gtlideliftes to the faets ift this ease, we eOfteltlde that the merger wOtlld net
affeet potential eompetition ift Illinois fldTtersel)'. Lookiftg at the £1rst gtlidelifte, we are of the
opiftioft that SBC is a likely potefttial efttI'ant ift Illiftois. JNbile SBC does ftot etlrrefttly hflVe any
btlsiftess I'lan to offer loeftl v;irelifte eommtlftieatioft serviee ift Illinois, Md desl'ite its exeetltiTtes
testifying that it had no l'lans to enter Illinois loeal mM'kets in the near ftlttlre, ftS ft major
teleeommtlftieatiofts efliTier desiring to iml'lement its ~(LS to l'royide "one stop shopping," or
end to end sel'Viee, SBC v;otlld still hfYfe to offer loealsef\iee in Illinois. It is iml'ortant to note
that the reIe'tant inqtliry is vthether SBC "W6tlld" eOm}'ete vtith Ameriteeh Illinois ift the fteM'
ftttttre, not ftS Inten'eners anti Staff argtle ;vhether SBC "eotlld" eoml'ete for Illinois loefll
serviee. ~,~, Tenneeo v. F.T.C., 689 F.2d 346 (2d Gir. 1982); New Eftlhmd Tel. & Tel. Co.
d/-b/a ~('j}~EXT Joint Petitioners: NYNEX Co=.: Bell Atlantie Corp., 175 P.U.R-4th 504 (1997).
SBC wotlld have toeo~ in the near ftlMe. In addition, 3tleh metors Stteft ftS SBC's
geogrfll'hie l'lOximity, l'hysieftl ftSsets, and eelltllar experienee in Illinois are releva:nt.

Under the seeond gtlideline, SBC is one of only a fev; major l'otentiftl eOm}'etitors of
Ameriteeh Illinois. AI v;otlld hflVe at leftSt six other major eoml'etitors (AT&T, MCI, Sl'rint,
Bell Atlftfttie, US West ftftd BellSottth) ftfter the merger. CtlITently, the teleeommtmiefttion
ettrrier Intervenors in this doeket ftre eertifieated to l'lOvide 10e8:1 sef\·iee. In addition, there ftre

ntlf'ftelOtlS other eertifieftted loeftl e81'riers, both ffteilities anti non ffteilities bftSed.

As to the third gtlideline, there is no e.idenee thftt SBC 'Wottld ftar/e more im}'ftet on
Illinois 10e8:1 serviee thftn firms like AT&T, MCI or Sl'riftt; r;;hieh ftre already 1'10 tiding loeftl
serviee. O"ter the l'ftSt three years, 'We hty.,.e eertifieftted many eM'riersl'fO",iding s"+Vitehed and
resold loeftl serviees, ,et this reeord indiefttes that. there ha. e been feTN inroads made to the
Colftl'any's m0ftOl'0ly oftbe 10e8:1 market. Based on the evidenee, we eonelttde thftt even SBC's
entry into the loeftl sel"'t'iee market v;ottld not MYe ft sttbstantiftl deeoneentrftting effeet. ThtiS, the
merger W6tlld haT/e nosigfti:fteftnt atWerse dIeet as that term is tised ift Section 7 294(b)(6)
on l'0tenti8:1 eoml'etition in the Illinois teleeommttnieatiom markets.

\1/-e fttrtiier find that there is no eredible evidence that the merger v.'6tlld inerease
Ameriteeh's ineentiry'e or ability to diseriminate against CLECs. Stieh flI'gtlf'ftents are sl'eettlative
and, ifstteh eondtlet oeettrS, it ean be deftlt with in sep8:l'ftte I'roeeedings. ~,~, SBClPoeTel

~

In Stlm, Vie find thftt the merger is not likely to My'e a signifieant ad"terse effeet on
eompetition ift Illinois. As a resttlt of this find:ing, there is no need fer tiS to address the proposed
"eonditions" raised by Staff and Intervenors, as those eoftditions ftre tmneeessflfY and shotlld not
be adopted. In any event, eTten asStift'ling that T.ve had the fltlth:ority to do so ift this doeket, this is
not the·al'l'fOl'riate ferttm to address eommon tranSJ'ort, the Seetion 271 eheeklist, or strttetttral
sel'M'fttion.
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5. The HEPO incorrectly concludes that the merger is not likely to result in any
adverse rate impacts on retail customers. HEPO at 49.

7-204(b)(7) the proposed reorganization is not likely to result in any adverse rate
impacts on retail customers.

The HEPO contends that the premium or NLS would not impact the merged entity's

revenues, expenses, or earnings post-merger. HEPO at 49. This analysis does not provide for

how the company would recover that premium in the future. Cook County Initial Brief at 43-

47. Further, as Staff ~.itness Marshall testified, the Commission's alternative regulation plan

did not contemplate or provide a mechanism to deal with such a significant change in the

Company's cost of providing service. Cook County Initial Brief at 45.

Proposed Changes at 49-50.

The Commission finds that the record indicates that the proposed reor~anization is
likely to result in adverse rate impacts on retail customers due to: (a) the need for SBC to
recover the enormous $13.2 acquisition premium it will be payin~ to Ameritech shareholders:
(b) the need to financially sypport the me[~ed cOmpanies' National Local Strate~ that SBC
readily concedes will ~enerate a ne~ative cash flow for approximately ten years; (c) the
substantial additional risks that the mer~ed company wj11 be takin~ on in pursuin~ its National­
Local Strate~Y. which could impair" [SBC's1 ability to raise necessaor capital on reasonable
terms or to maintain a reasonable capital structure: and Cd) the reduced level of potential
competition that the post-me[~er Illinois Bell will confront within its Core local service market.
Gel Ex. 1,0 at 53-61 (SelW)'n>. Further. the evidence demonstrates a continued
reclassification of noncompetitive services as competitive prior to effective price cOnstrajnin~

competition.

SHC wil1 need to ~enerate additional revenues from Illinois consumers in all market
se&Jllents in which it does not face price-constrainin~ competition. Gel Ex. 1.0 at 53
(SelWYJ1). AlIOCatin~ the premium paid to acQyire Ameritech22 over book value specifically to
Illinois Bell. SBC woWd Deed to recover $19.7 billion in overall invesunent in Illinois Bell.
Ameritech's net investment in Illinois Bell is about $5.5 billion. SBC will have invested an

22 SBC paid $13,2 billion over the pre-announcement market value of Ameritech
stock, and $47 billion over the net book value of Ameritech's assets to acquire Ameritech.
Gel Ex. 1.0 at 53.
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additiQnal $14.2 bjl1iQn that it wjl1 need tQ recover from its Illinois o.peratiQns, Id, Illinois
Bell WQuid be expected tQ 2enerate $1,7 bjl1iQn in additiQnal annual intrastate pre-tax earnin2s
for a period Qf ten years tQ Qffset the $6,7 billiQn intrastate pQrtiQn Qf the tQtal $14,2 billiQn in
premium over bOQk value that SBC will pay tQ acquire IllinQis Bell, GCI Ex, I.Q at 54
(Selwyn). RecQVerin2 this additional $1,7 billiQn in annual pre-tax earnin2s implies a
si2nificant Qverall increase in IllinQis Bell intrastate revenues relative tQ the current levels
adjusted fQr the effects Qf the 1998 price cap adjustment, Id. at 54.

Further. Mr. Kahan stated that SBC will use revenues derived from its CQre
SBC/Pacific/SNEI/Ameritech in re2iQn core noncQmpetitive service markets tQ finance and
SUppQrt the National Local Strate2Y and Qther out Qf re2iQD competitive ventures. Id. at 55,23
By SBC's own admission. it needs the Ameritech acquisition to provide a CQre revenue base
for the NatiQnal Local Strate2Y. and in Illinois. that core revenue base is the extensive
residential and small bUSiness noncQmpetitive services that Illinois Bell wjl1 cQntinue tQ
provide and dQminate. Id. at 56.

Under Illinois Bell's current price cap mechanism. the annual price chan2e is
determined by Qffsettin2 the annual chan2e in the fixed-wei2ht Gross DQmestic Product Price
Index by 4.3 %. the "X-factor" that is intended to reflect productivity Krowth and a persistently
sIQwer-than-inflatiQn Krowth in the CQmpany's input prices. Gel Ex. 1.0. at 56 (Selwyn);
Order at 36-38. ICC Docket NQs, 92-0448/93-0239 ("Alternative Re&UlatiQn Order">' NQ
other state in which SBC currently Qperates applies an Qffset factor as hiKh as 4.3 % in its
incentive reiUlation system. As Mr. Gebhardt confirmed. SBC is likely to seek a siKnificant
decrease in. or outriKht elimination Qf. the Qffset factor. Gel Ex. 1.0 at 56: Ir. 865. Since
the price cap system went into effect. Illinois Bell rates fQr noncQmpetitiye services haye
decreased by between 1.38% and 2.44% in each year since 1924. resultinK in a cumulatiye net
decrease in Illinois Bell rates of more than a Q.uarter of a billion dQllars, Id, at 57,
EliminatiQn Qf the 4.3 % X-factor from the price cap fQrmula would produce rate increases
oyer the next fiye Years Qf rouKhly $300 mjl1ioD: retainiDi the offset at its present leyel would
result in more than $200 million in additional rate reductiQns relatiye to present levels.
Elimination Qf the X-factor CQuld take Qyer Qne-half billiQn dQllars Qut Qf the Illinois economy
for the NatiOnal Local StrateK,Y. Id.

AdditiOnally. as Staff witness Marshall testified. the CommissiQn's alternative
re&Ula1OO' plan did not contemPlate Qr provide a mecbanism to deal with such a siKnificant
cbanKe in the CQmpany's CQst Qf providinK service. ICC Staff witness Ex. 1.0 at 18
lMarshall). Staff witness Io.ppozada-Yow confirms that when the CommissiQn develqped the
price cap index applicable to Ameritech Illinois' noncQmpetitive services in the Plan. the
CQmmissiQn did not take the merKer into account. ICC Staff Ex. 3.Q at 23-25 IToppQzada­
Yow). Because the alternative re&UlatotY plan does not provide a mechanism to deal with a

23 Citing Kahan (SBC) FCC Affidavit at Paras. 79-80.
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si2nificant chan2e in the company's cost of proyidin2 service. without an jrnmediate review of
the plan. approval of this mer2er could result in rates that are not fair. just. or reasonable in
violation of the Public Utility Act. 22Q ILCS 5/13-5Q6.1(b)(2),

Additionally. SHC can obtain rate increases throu2b tariff filin2s in noncompetitive
services as well as throu2h hi2her rates for services that are reclassified as "competitive" but
for which the Company would retain substantial market power. GCI Ex. I,Q at 57 (Selwyn),
IntraLATA toll continues to face only limited actual competition despite reclassification in
1996, Id,; Cross Ex. 43. SHC bas submitted a number of awlications and miscellaneous
tariff filin2s to the California PUC seekin2 increases in rates since the mer2er. GCI Ex, I,Q at
57-6Q (Selwyn); Cross Exs, 44-46.

Moreover. in its pendin2 price cap filin2. Pacific/SHC proposes si2nificant chan2es to
its current relm1atory framework to allow SHC upward pricini flexibility for services not

currently subject to competitive pressure, In this application Pacific/SHC requests the
elimination of "the remainin2 vesti2es of earnin2/rate of return relm1ation .. , includin2 the
earnin2s sharin2 mechanism. the rate of return earnin2s cap and floor. the 'benchmark' and
'market-based' rates of return. and the 'tri22er' mechanism, GCI Ex. 1.Q at 6Q (Selwyn),24 If
awroved. these reQ,Uests will eradicate ratePayer protection included in the current re2UlatoO'
framework desi2ned to ensure rate stability, Id. at 60. AdditionalIy. Pacific/SHC requests
upward pricin2 flexibility for services not subject to meaniD2fui competition, Notwithstandin2
Mr, Kahan's discredited testimony that there will be no adverse rate impacts. the Commission
should rely on sac's actions in California. expect the same pattern here in Illinois. and
therefore should find that this me[ier is likely to result in adverse retail impacts on retail
customers.

24 Citing Application ofpacific Bell for a Third Triennial Review of the Regulatory
Framework in Decision 89-10-031, February 2, 1998 at 4,
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B. IN THE ALTERNATIVE, IF THE COMMISSION PERMITS THE MERGER, IT
MUST, FIRST, ALLOCATE SAVINGS TO RATEPAYERS, AND SECOND,
CONDITION ITS APPROVAL ON MITIGATION OF RISK AND ADVERSE
CONSUMER AND COMPETITIVE IMPACT25

6. The HEPO violates the Public Utilities Act by failing to allocate savings prior to
approval of the Reorganization. Section 7-204(c); HEPO at 63-66.

The HEPO correctly concludes that Section 7-204(c) applies to this transaction. The

HEPO also determined that 100% of the net merger savings be allocated to consumers.

However, the HEPO th~n unjustifiably rewards the Joint Applicants with 50% of the savings if

the company is in full compliance with the conditions. The Joint applicants would then be

getting rewarded for doing what the law already requires that they do. Ratepayers are entitled

to 100% of the net merger savings.

The HEPO also fails to completely rule on the allocation of the savings as it neglects to

set a dollar amount on the savings. As discussed at length in out initial brief, the Public

Utilities Act in Section 7-204(c) provides that the Commission shall not approve a

reorganization without ruling on the allocation of any savings resulting from the proposed

reorganization. The plain meaning of the statute is clear. The Commission cannot approve

the reorganization without ruling on the allocation of any savings resulting from the proposed

reorganization. It would be unfair for shareholders to know up front what they will gain by

the transaction and for consumers to have to wait. As the statute makes very clear - the

Commission shall not approve a reorganization without ruling on the allocation of the savings.

2S Exceptions 6 and 7 are provided as an alternative argument in the event the
Commission approves the merger. Cook County does not waive any arguments previously
raised in its briefs that Joint Applicants have failed to meet the requirements of Section 7-204
of the Public Utilities Act.
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Section 7-204(c).

As discussed in our brief -- Dr. Selwyn describes in his testimony various calculations

and states:

The rate decrease, on a pre-tax basis, would then be $343­
million. This amount should be applied to all noncompetitive
ffiT services, including wholesale, access, UNEs, transport and
termination, in a manner that fairly apportions the merger
synergies across all noncompetitive services and avoids the
creation of a price squeeze between ffiT retail services and
services furnished to competitive carriers. GCI Ex. 1.0 at 91
(Selwyn)'.

The HEPO should adopt Dr. Selwyn's approach as a logical and fair framework to

determine the savings in this transaction. The premium paid by SBC for Ameritech leads one

to conclude that the parties calculated that the deal was worth about $13.2 billion to its

shareholders. GCI Ex. 1.0 at 78, 86 (Selwyn). Salomon Smith Barney determined that the

total synergies of the deal were approximately $16-19 billion. GCI Ex. 1.0 at 78,85-87

(Selwyn). Citing SBC Ameritech Joint Proxy Statement.

The HEPO appears to adopt the approach to savings testified to by Staff. Witness Ms.

Toppozada-Yow proposed the use of actual synergy benefits in calculating the amount to flow

through to lllinois ratepayers. ICC Staff Ex. 3.00 at 26-27 (Toppozada-Yow). However, as

we noted in out initial brief and as pointed out in Dr. Selwyn's rebuttal testimony, there are

problems with Staff's time frame in calculating the synergies:

this abbreviated time frame is simply insufficient for determining
the true effect that this merger will have upon the new
Company's costs. I understand that Ms. Yow recommends that
none of these implementation costs should be recovered by the
Applicants, but this caveat fails to correct for the gross
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understatement of synergy benefits that Ms. Yow's brief and
early data collection period will promote. GCI Exhibit 1.1 at 62
(Selwyn).

The risk in the approach in the HEPO is that consumers may not receive their proper

award of savings under the Act. A possible alternative approach would be a hybrid of the

approach Dr. Selwyn's testified to and Staffs approach presented by Ms. Toppozada-Yow. In

this hybrid approach, the Commission would use current information and fix a minimum flow

through amount modelt?d on Dr. Selwyn's approach as required by the Act in this Docket.

One of the potential drawbacks to using Dr. Selwyn's approach is that parties to a transaction

of this nature tend to be conservative in their synergy and related projections. This could

result in consumers receiving less savings than the law entitles them to. One way to cure this

would be to make Dr. Selwyn's number the minimum savings amount. The Commission

could then supplement this with Staffs approach and offset their numbers with the savings

amount described in Dr. Selwyn's testimony. The Commission would then adjust the annual

savings amount and award ratepayers the higher of the two amounts.

SBC and Ameritech were able to calculate what the deal was worth for each Company

and its shareholders. Section 7-204(c) of the Act requires that the Commission do the same

for ratepayers. It is what is fair and what the law requires. The HEPO should order that $343

Million be flowed through to ratepayers. The record in this case, and the reasonable

inferences therefrom, show this to be best approach at accomplishing what is required under 7-

204(c).

Proposed Changes to the HEPO at 63-66.

If the Commission decides to approve the mer~er. then the Commission must rule on
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the allocation of any savin2s resultin2 froID the proposed reo[2anization. The Commission
should order that $343 Million be flowed throu~h tQ ratepayers, The recQrd in this case. and
the reasQnable inferences therefrQm. show this to be best awrQach at accQmpljshin~what is
required under 7-204(cl.

The Public Utilities Act in SectiQn 7-204(c) provides that the CQmmissiQn shall nQt
approve a reQ[2anization withQut rulin2 Qn the allQcatiQn Qf any savin2s resu1tin~ frQm the
prQpQsed reQ[2anizatiQn. HQwever. petitiQners in their Joint ApplicatiQn fQr reQr2anizatiQn
comend that Section 7-204(c) is not applicable tQ this mer2er.26 JQim ApplicatiQn at 12-13.
They alsQ cQntend in testimQny that: "Even if it does apply. the CQmpanies believe that. as a
matter Qf pQlicy. the CQmmission should nQt allocate any estimated savin~s tQ ratepayers: ... "
SHC Ameritech Ex. 3.1 at 53 lGebbardt),27

The plain meaniU2 of the statute is clear. The Commission cannot approve the
reor2anizatiQn withQut rulin2 on the allocatiQn Qf any savin2s resultiI12 frQm the prcwosed
reo[2anizatiQn. WithQut a rulin2 on the allocation of the saYin2s. the mer2er cannot be
approved. The fundamental principal of statutory construction is tQ ascertain and ~ive effect to
the intentiQn of the le~islature. Yarelis y. NQnhwestern Memorial HQspital. 167 Ill.2d 449.
454. 212 Ill.Dec. 652. 657 N.E.2d 997 (1995). Because the lan~a2e used by the le2islature
is the best indication of leiislatiye intent. CQUrts look first to the words of the statute.
(CitatiQn Qmined) In re AIlPlication of the CQunty CQllectQr Q,fDuPage County for Judgment
fQr Delinf/.Uent Taxes fQr the Year 1292. 181 Ill.2d 237. 244. 692 N.E,2d 264 (998). Where
an enactment is clear and unambi~ous. as this one is. a court is not at libertY to depart from
the plain lanpaie and meanini of the statute by readini into it exceptiQns. limitations or
conditiQns that the leiislature did not express. (Citation omitted) SQlich y. George & Anna
PQnes Cancer PreYentiQn Center of ChicagQ. Inc" 158 Ill.2d 76. 81. 630 N.R2d 820. 822.
(994). See alsQ,' The Depaament Q,fPublic Aid ex Rei. Limb'Davis. nQW by marriage. Lindy

26This in contrast with the position taken by Illinois Bell Telephone Company in IllinQis
Bell Telephone Company d/b/a Ameritech Illinois and Ameritech Illinois Metro, Inc. Joint
Petition for Approval ofMerger, Discontinuance ofService, Transfer or Issuance of Cenificate
ofService Authority, and Other Related Relief, 97-0675, Illinois Commerce Commission, 1998
Ill. PUC LEXIS 760 (August 26, 1998). In that order the Commission" ...(15) with respect to
Section 7-204(c), we accept Ameriteeh Illinois' proposals to account for any savings that may
result as a result of the merger in future filings under its Alternative Regulation plan and not to
seek recover of the costs associated with the merger; ... "(id at 32)

27Despite SBC's challenge to the applicability of the ratepayer benefit Section in the
Pactel merger, the California Public Utilities Commission awarded economic benefits in their
Opinion. Re Pacific Telesis Group, Joint applicant.' SBC Communications, Inc., Decision No.
97-03-067, Application No. 96-04-038, 1197 Cal. PUC LEXIS 629, 177 P.U.R. 4th 462
(March 31, 1997).
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Eddy. Aaaellee, v. Jesse Brewer. 183 Ill, 2d 54Q: 7Q2 N.E.2d 563 (998). Section 7-204(c) of
the Act is clear and applies to this merier.

The COmmission adopts the approach described by Dr. Selwyn in his testimony
recornmendin& that $343 million dollars a year should be flowed throu&h to customers of
Illinois Bell's non competitive services for a period of ten years, The rate decrease, on a pre­
tax basis. would be $343-mjUion. The Commission adopts Dr, Selwyn's approach to
calculatin& the savin&s and utilize Staffs approach to aUocatin& the savin&s to ratepayers,

The Commission adopt Dr. Selwyn's approach as a lo~ical and fair framework to
deteunine the savin&s in this transaction. The premium paid by SBC for Ameritech leads one
to conclude that the parties calculated that the deal was worth about $13,2 billion to its
shareholders, GCI Ex, 1,Q at 78. 86 (Selwyn). Salomon Smith Barney deteunined that the
total syner&ies of the deal were approximately $16-19 billion, GCI Ex. I,Q at 78.85-87
(Selwyn), Citin& SBC Ameritech Joint Proxy Statement, As Dr. Selwyn noted in his direct
testimony. the National-Local strateiY and other new competitive ventures were not considered
by Salomon Smith Barney when its total syner~ies were estimates. Therefore, Dr. Selwyn's
rec~unmendation is a conservative amount. GCI Ex, I.Q at 9Q. footnote 26 (Selwyn),
Selwyn's analysis clearly shows that the savin~s numbers su~~ested by Dr, Kahan should be
u;jected.

Mr, Kahan's Reply affidavits filed in the FCC proceedin& provide further support that
the SYner~y estimates are real. accurate and eXPected and for usin& Dr, Selwyn's premium
methodolQiY. GCI Ex. 1.1 at 58 (Selwyn). The testimony states:

In justifyin~ the siinificant size of the premium over market
value to be paid by SBC for Ameritech. Mr. Kahan states:
The merier will indeed allow us to realize si~nificant in-re&ion
saYin&s unrelated to the National-Local StrateiY. but the
aggregate value oJthose sayings 4PJlraximately equals the
premium paid to Ameritech's shareholders when they exchange
their stock for the new SSC stock. (fn. 107 Kahan (SBC). FCC
Reply Affidayit at , 20, Emphasis supplied,) GC1 Ex. 1.1 at 58
(Selwyn).

The Joint Applicant's ar~ment is: (1) the statute does not apply; (2) if the Commission
holds the statute applies then we should not use estimated saYin&s: and (3) the sayiQis amount
to $31 million. First. Applicants have proposed ridiculously low sayin~s numbers. The result
of what they are askiQi the Commission to do is to tell ratepayers that they iet notbjQi now or
the check is in the mail. This is incorrect as a matter of law, Further. this is unacce.ptable as
a matter of sound public policy. SBC and Ameriteeh were able to calculate what the deal was
worth for each Company and its shareholders. Section 7-204{c) of the Act req,uires that the
Commission do the same for ratepayers. It is what is fair and what the law requires.
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Joint applicants ar~e in their petition that Section 7-204(c) of the Act is intended to
apply to rate of return re~lated companies and is therefore not applicable to this merier.
Joint Application at 12. However. the plain lan~a,ie of the Section provides no such
Qualification. They have yet to provide any persuasive evidence that the Section should be
interpreted in that manner. Therefore the Commission rejects their interpretation.

Mr. Gebhardt concedes that price cap companies are not specifically excluded from
Section 7-204(c) yet asserts that as a matter of policy price cap companies should be excluded.
sac Ameritech Ex. 3.2 at 37 (Gebhardt). The Commission finds that as a matter of policy if
the leiislature SOUiht to exclude price Caps as a matter or law. it could have done so in the
Public Utilities Act. The plain lan~aie of this statute should be applied if this merier is
approved. and the Commission should allocate savinis resultiDi from this merier.

In liiht of the above statute. the Commission must determine the amount of the sayinis
and its allocation. The Statute also allows the commission to consider the recoyeQ' of costs.
Given the lack of the clear record as to the costs incurred in the proposed merier. the
Commission denies applicants the recoveQ' of any costs.

The Commission finds that sac calculations and analysis of savinis are flawed and
should not be ado.pted by the Commission. Mr. Kahan contends that the net present value of
synerKY sayil)&s in Illinois would be $31 mimon. SHC Ameritech Ex. 1.0 at 73-74 <Kahan).
The Commission rc;jects Mr. Kahan's calculation. As pointed out by Dr. Selwyn in his direct
testimony there are "serious concerns about the unrealistically small "cost sayinis" fiiQre that
Mr. Kahan has presented. GCI Ex. 1.0 at 80 (Selwyn). Further. Mr. Kahan's calculation
only includes the initial three years followil)& the closini date of the transaction. GCI Ex. 1.0
at 81 (Selwyn). This is an unreaHstic time Hne iiven the lack of meanil)&fullocal competition.

Dr. Selwyn correctly notes that "syneriies realized by the combined SaC/Ameritech
will undoubtedly extend beyond the 2003 horizon set by the Applicants. and ljrnitini the
amount of savinis to be flowed to Illinois customers based on the unrealistic expectation that
all services wj1l be competitive by that time presents a serious flaw in SHC's calculation. GCI
Ex. 1.0 at 81-82 (Selwyn). Another flaw in Mr. Kahan's approach is that his-

number is limited entirely to expense sayiDis. and iives no
weiiht whatsoever to other synerKY benefits. such as the
increased productivity of Illinois Hell's network due to the
various revenue enhancement marketini initiatives that SHC plans
to pursue. or to the allocation of certain IlHnois Hell costs to
nonreiWated SHC afftliates as a consequence of the transfer of
certain of Illinois Bell's assets and other resources (jncludini its
best practices. brand identification. expcrienced and hiihlY
trained manaiers and other emplQyees. cash flQw. customer base.
and other valuable resources) to affiliates. as is specifically
required by Section 7-2040»(3). Gel Ex. I.Q at 82 (Selwyn).
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Applicants. but this caveat fails to correct for the &fOSS
understatement Qf syner&y benefits that Ms. YQW's brief and
early data collectiQn periQd will promQte, GCl Exhibit 1, 1 at 62
(Selwyn).

The risk in this approach is that consumers may not receive their proper award Qf
savin&s under the Act. TherefQre. in the alternative. if Staffs approach described by Ms.
TQppozada-YQW is adQPted. the CQmmissiQn sets minimum standards to insure that savin&s are
in fact flQwed throu&h to ratepayers!

The CQmmissiQn finds a hybrid Qf the approach Dr. Selwyn's testified to and Staffs
approach presented by Ms. TQPpQzada-YQW is iWPmpriate in allocatin& savin&s tQ ratepayers.
In this hybrid approach. the CommissiQn uses current infQrmatiQn to fix a minimum flQW
throu&h amount of $343 mj11jon dollars a year for a period of ten years. modeled Qn Dr.
Selwyn's approach as reQllired by the Act in this DQcket, One Qf the pQtential drawbacks tQ
usin& Dr. Selwyn's approach is that parties tQ a transactiQn Qf this nawre tend to be
cQnservative in their syner&y and related projections. This CQuld result in CQnsumers receivin&
less savin&s than the law entitles them to. The CQmmissiQn finds that one way to cure this
would be to make Dr. Selwyn's number the minimum savin&s amount. The CommissiQn finds
that Dr. Selwyn's number be sypplemented with Staffs awroach. The Commission would
then aQjust the annual savin&s amount and award ratepayers the hi&her Qf the two amounts.

With respect to hQW the savin~s should be allQcated to ratepayers. the Commission
adopts the framework proposed by the Commission staff. The mer~er related syner&ies should
be divided as discussed in Staff witness Towozada-YQw's direct. later modified in her
rebuttal. ICC Staff Exs. 3.00 at 28-29 and 3.01 at 36-46 crQppozada-Yow). Further. the
Commission finds that "Ameritech Illinois should not be allowed to strucWre rate reductions to
its strate~ic benefit." GCI Ex. 2.0 at 76 crerKeursQ.

7. The HEPO incorrectly fails to address the proposed conditions raised by Staff and
Intervenors. Section 7-204(1); HEPO at 43.

The HEPO incompletely addresses the conditions proposed by Staff and IntervenQrs.

Proposed Changes to the HEPO at 68.

CommissiQn Analysis and Conclusion

In order to protect the interests of the public utilitY and its customers. the Commission
will impose si~nificant and comprehensive conditiQns on this mer~er. Aroeritech IllinQis shall
demonstrate compliance with Section 271 of the Telecommunications Act of 1996 prior to the
mer&er. Further. Ameritech Illinois shall subject to Commission approval establish a
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timetable for FCC submission and cOIDpUance. There shall be substantial and automatic
monthly penalties imposed for failure to remedy in a timely fashion any deficiencies found by
the FCC and failure to make a timely submission to the FCC. Applicants shall demonstrate
compUance with Section 251 and 252 of the 1996 Act.

With respect to best Practices the Joint AlWlicants shall identify and adopt "best
practices" for interactions with CLEC customers. In the area of competition. the term "best
practices" should be interpreted to mean the practice that best opens up markets to competition
and best removes entry barriers,

The Joint AppUcants shall identify and adopt "best practices" for interactions with
CLEC customers. "In the area of competition. the teon "best practices" should be interpreted
to mean the practice that best opens up markets to competition and best removes entry
barriers. " ..

The Joint Applicants shall prepare an annual mer~er report. where Ameritech Illinois will
identify any proposed "best practices" the adoption ofwhich by sac or its affiliates would affect
the provisionim~ of intrastate telecommunications service in Illinois. Such reports will include
how each identified "best practice" would affect costs. revenues. employment. service Q.Uality.
marketin~. competition and CLECs. and the ability of the Commission to monitor and rei\llate
intrastate telecommunications services. Ameritech Illinois will explain how sac is identifyin~

"best practices."the results of anY "best practices," and how they wjll be maintained over time.
Ameritecb account mana~ers who work with Illinois CLECs shall remain in Illinois.

and that they shall retain their current level of decision-makin~authority.

Ameritech lllinois shall not be allowed to cban~e any of its competitive poUcies or
practices without first obtainin~ aireement from the affected CLECs. If an aireement is not
reached. then awroyal by the Commission shall be obtained.

A self-enforcement mechanism should be included in interconnection aireements. This
would help ensure that Ameritecb Dlinois meets reaSOnable service eXPectations in deaUni
with CLECs.

Any multi-state "deals" that SBC may pro.pose shall be nondiscriminatmy.

Cost studies and pricini for CLEC and wholesale services shall be modified to

maintain the cost-based pricini required by the 1996 Act and the COJDmissioDS's policies.

The AG, Cook County, CUB, Staffand certain other Intervenors urge us to impose
conditions on the approval of the merger, and each of them has set out a number ofdifferent
proposals. The Joint Applicants, on the other hand, argue that no conditions are warranted in this
situation.
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Section 7-204(f) of the Act specifically provides that in approving a proposed
reorganization, the Commission may "impose such terms, conditions or requirements as, in its
judgment, are necessary to protect the interests of the public utility and its customers." Our
authority to impose conditions is simply beyond question. There is, however, some disagreement
among the parties as to the type of conditions that we are empowered to impose.

For their part, the Joint Applicants claim that our authority to set conditions in this matter
must be defined and circumscribed by the other provisions of Section 7-204. Specifically, they
contend that the conditions must be limited to those necessary to make the required findings
under Section 7-204 (b). Staff and Intervenors, such as the AG ftftci CUB, and Cook County
argue that our authority is much broader, allowing us to impose any conditions that reasonably
relate to the "public Interest". We find eaeh: of these l'ositioftS to be SOmeVirftftt laekiftg. that if the
Commission approves the mer~er. conditions are necessary to protect the interests of the public
utility and its customerS;

In our examination of Section 7-204(b), we find that the first sentence flatly states that
"no reorganization shall take place without prior Commission approval." This provision grants
jurisdiction to the Commission over the proposed reorganization. The paragraph continues with
the requirement that a "hearing" be conducted pursuant to proper notice. hi. This Part envisions
the creation of a tested evidentiary record. In the remaining portions of subsection (b) we are
both restrained from approving a reorganization that "will adversely affect the utility's ability to
perform its duties under this Act," and informed of seven specific findings that we "must" make'
in the course of its review. hi.

In all of Section 7-204(b) there is no language or other expression from the General
Assembly, however, which limits the Commission from making additional findings if they are
supported by the record. On this basis, we view the fmdings that we are specifically required to
make under Section 7-204(b) to be the minimum findings. We believe as a matter ofboth law
and common sense that additional findings certainly can and will be made in Section 7-204
proceedings. It is these additional fmdings which, being based on evidence, constitute a
reasonable and rational source for the establishment ofconditions. We further note that these
fmdings mayor may not relate directly to the specific fmdings that we are statutorily required to
make.

The case law tells us that there is little difference between the interests of the public
utility and its customers. People y. Phelps, 67 Ill,3d 976,385 N.E. 2d 738 (5th Dist. 1978). To
this end, a common sense reading of the entirety of Section 7-204 indicates to us that while the
legislature outlined the most obvious interests needing protection in subsection (b), it could not
anticipate all ofwhat the evidence would show in any particular proceeding. We view the
conditioning authority granted us under Section 7-204(f) as a means to address and protect the
utility and its customers in ways not envisioned in subsection (b) but made apparent in the course
of the proceeding.
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