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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

SBC COMMUNICATIONS INC.,

SBC DELAWARE INC.

AMERITECH CORPORATION,

ILLINOIS BELL TELEPHONE COMPANY
d/b/a AMERITECH ILLINOIS, and
AMERITECH ILLINOIS METRO, INC. Docket No. 98-0555
Joint Application for approval of the
reorganization of Illinois Bell Telephone
Company d/b/a Ameritech Illinois, and the
reorganization of Ameritech Illinois Metro, Inc.
in accordance with Section 7-204 of

The Public Utilities Act and for all other
appropriate relief.

BRIEF ON EXCEPTIONS OF THE PEOPLE OF COOK COUNTY
The People of Cook County (“Cook County”) ex rel. RICHARD A. DEVINE, State’s

Attorney of Cook County, hereby file this Brief on Exceptions pursuant to Section 200.830 of
the Rules of Practice of the Illinois Commerce Commission (“ICC” or “the Commission™).
83 Ill. Admin. Code Section 200.830.
I. INTRODUCTION

Cook County excepts to the following erroneous factual and legal conclusions
contained in the Hearing Examiners’ Proposed Order (HEPO). As previously argued in our
briefs, the record in this case démonstratcs that the Joint Applicants have failed to prove that
the proposed merger meets the requirements of Section 7-204 of the Public Utilities Act
(“Act”). Cook County Initial Brief at 8. Therefore, the application, as currently ﬁled should
be rejected.

The Commission is faced with a historic choice to be made in this docket. The nature




and scope of this merger is unprecedented in telecommunications here in Illinois. This merger
will forever change the dynamics of local competition here in Illinois. The adverse effects on
competition have been discussed at length in the brief of almost ever party to this docket.
There is almost universal agreement that the merger will adversely effect competition in
Illinois. The concerns with respect to service quality are also considerable. Cook County’s
Initial brief discusses the various service quality issues at length. Initial Brief at 9.
Additionally, the effects on rates and price structure in Illinois need to be addressed in this
docket.

The HEPO fails to address the concerns behind the various provisions of the statute. The
Commission has a responsibility and a unique opportunity to protect Illinois ratepayers. Nothing
could be more devastating to Illinois ratepayers then the premature abandonment of meaningful
and appropriate regulation to the so called “competitive marketplace.” This would be
inappropriate at a time when meaningful prié:g constraining competition truly does not yet exist
in many areas like residential service.

Section 7-204 and the Public Utilities Act provides the Commission with a variety of
tools to protect ratepayers. The Commission must resist the temptation of avoiding various
issues in this docket, just because the issue may be or is the subject of another pending
proceeding. To the extent that the issue is raised by 7-204 or other relevant Section of the Act in
tﬁis proceeding, it must be resolved in this docket and not future dockets.

In the alternative, should the Commission ultimately decide to approve the merger with
conditions, the conditions proposed by the HEPO are inadequate to protect the public interest.
The Commission needs to condition its approval on the mitigation of the area of risk and
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adverse consumer/competitive impacts through the imposition of safeguards. Cook County

Initial Brief at 7.

II. SUMMARY OF COOK COUNTY’S POSITION

The proposed merger fails to meet Section 7-204 of the Public Utilities Act (“Act™) and

therefore should be denied. As discussed in our briefs, the Joint Applicants failed to satisfy

almost all the Sections of the Act and therefore the Commission should deny the merger, or, if

the Commission approves the merger, should impose meaningful conditions.

7-204(b)(1)

7-204(b)(2)

the proposed reorganization will not diminish the utility’s ability to
provide adequate, reliable, efficient, safe and least-cost public utility
service;

The record demonstrates that:

the proposed acquisition would threaten service quality through
diversion of Illinois Bell managers and crafts personnel and other Illinois
Bell resources and capital for reassignment to out-of-region National-
Local Strategy and other ventures.

the proposed reorganization will not result in the unjustified
subsidization of non-utility activities by the utility or its customers;

The record demonstrates that:

the proposed acquisition will force captive customers of Illinois Bell
noncompetitive services to subsidize out-of-region SBC competitive
ventures, including its ambitious “National-Local Strategy”.

SBC will raid Illinois Bell management and other experienced personnel
recruited and trained with funds provided by customers of
noncompetitive services for reassignment in out-of-region National-Local
Strategy and other competitive ventures.




7-204(b)(3) costs and facilities are fairly and reasonably allocated between utility and
non-utility activities in such a manner that the Commission may identify
those costs and facilities which are properly included by the utility for
ratemaking purposes;

The record demonstrates that:

. unless the merged company files updated cost studies there is no
assurance that ratepayers are not unfairly subsidizing non-utility
activities including the financially risky “National-Local Strategy”.

. unless Staff has access to accounts, books, records, personnel and audit
work papers there is no assurance that costs are properly allocated
between utility and non-utility activities.

7-204(b)(5) the utility will remain subject to all applicable laws, regulations,
rules, decisions and policies governing the regulation of Illinois
public utilities;

The record demonstrates:

. a continuing pattern of noncompliance with federal and state commission
decisions by both Ameritech and SBC.

7-204(b)(6) the proposed reorganization is not likely to have a significant adverse
effect on competition in those markets over which the Commission
has jurisdiction;
The record demonstrates that:

. the proposed acquisition will eliminate SBC as an actual potential
competitor in the Illinois local telephone service market.

. the proposed acquisition will fortify the Illinois local service market
against significant competition by other service providers.

. the proposed acquisition will retard and diminish the development of
actual and effective competition in the Illinois local service market.




7-204(b)(7) the proposed reorganization is not likely to result in any adverse rate
impacts on retail customers.

The record demonstrates that:

. SBC/Ameritech assurances that the residential rate freeze prevents
increases in rates are useless due to the expiration of the residential rate
freeze in the Alternative Regulation Order in ICC Docket Nos. 92-
0448/93-0239 at 64.

. the proposed acquisition will place significant upward pressure on prices
for Illinois Bell noncompetitive services as a consequence of the $47
billion in premium over the regulatory-basis book value of Illinois Bell’s
intrastate operations that SBC will be paying as part of the $62 billion
acquisition cost of Ameritech.

. the Joint Applicants’ intend to reclassify all services as competitive
within three years and immediately raise rates despite the lack of
effective price constraining competition.

For these reasons, the Commission should find that the merger will not serve the public
interest, reject the Application and not permit the proposed merger.

If, however, the Commission determines that it will permit SBC to acquire Illinois
Bell, the HEPO needs to be rewritten and conditions imposed on the merger. The
Commission must condition its approval on mitigation of the areas of risk and adverse
consumer/competitive impacts through the imposition of safeguards.

Further, the HEPO only partially ruled on the allocation of the savings. HEPO at 73.

The Commission must: rule on the allocation of the savings in this docket; and impose

conditions that protect the interests of the public utility and its customers.




III. EXCEPTIONS

A. THE RECORD DEMONSTRATES THAT THE JOINT APPLICANTS HAVE
FAILED TO PROVE THAT THE PROPOSED MERGER MEETS THE
REQUIREMENTS OF SECTION 7-204(b) OF THE PUBLIC UTILITIES ACT
The HEPO incorrectly concludes that the proposed reorganization complies with

Section 7-204 of the Act. As discussed in our initial brief, the evidence demonstrates that the

proposed reorganization violates the following subsections of 7-204(b), as well as other

sections of the Act. Contrary to the findings in the HEPO, the record compels a finding that
the reorganization will adversely affect the utility’s ability to perform its duties under the Act,
and therefore, the Commission should not approve this merger.

1. The HEPO incorrectly concludes that the merger does not diminish the Utility’s
ability to provide adequate, reliable, efficient, safe and least-cost
telecommunications services in Illinois. Section 7-204(b)(1); HEPO at 10-12.
Section 7-204(b)(1) the proposed reorganization will not diminish the utility’s

ability to provide adequate, reliable, efficient, safe and least-
cost public utility service
The HEPO fails to address a variety of service quality and related concerns. It is critical
that the Commission address the various service quality concerns in a meaningful way in this
docket. For example, the record demonstrates that Ameritech has missed the out of service over

24 hours standard for the past four years. GCI Ex. 2.0 at 40 (TerKeurst); Tr. at 815-16. While

the HEPO acknowledges this fact, it does not go far enough to remedy the problem. Current

penalties have yet to remedy the problem. Allowing Al 21 days to come up with a plan and the
issuing of a rule to show cause in 98-0252 does not solve the problem. HEPO at 72-73. Solving

the OOS>24 problem is something that the Company should have done previously, the penalties

should be increased in this docket to a level that would bring about compliance. The SQI penalty
6




should be doubled each time it is missed so that Ameritech Illinois no longer views missing
benchmarks as a cost of doing business. Initial Brief at 61. The evidence in this docket
demonstrates that Ameritech is out of compliance with a significant service quality benchmark,
therefore the Commission should take action in this docket to remedy the existing problem.
The Commission’s analysis should not be conducted in a vacuum. The HEPO should take into
account that if Ameritech has missed a set service quality benchmark for four years, it is
providing unreliable service pre-merger and should be required to be in compliance pre-merger.
This issue should not be postponed to some future proceeding.

Further, the Commission needs to insure that service quality does not deteriorate. The
record demonstrates that the proposed merger would cause service quality to deteriorate due to
reductions in network investment, maintenance budgets, and personnel levels. GCI Ex. 2.0 at 11
(TerKeurst). SBC needs to recoup the $13.2 billion premium it paid for Ameritech stock. While
the HEPO notes that service quality be evaluated on a factual basis, there is nothing speculative
about the enormous strain that financing the National Local Strategy (“NLS”) would impose on
Ameritech Illinois’ revenue and investment funds and would result in a deteriorating
infrastructure in Illinois. _

The HEPO also fails to adopt Staff’s proposal with respect to Staffs concerns with respect
to 9-1-1. HEPO at 10. The 9-1-1 system is critical to public safety in Illinois. The HEPO
silould be revised to incorporate the restrictions that Staff has suggested with respect to 9-1-1.

The HEPO needs to provide additional conditions to prevent the deterioration of service
quality as a result of the relocation of the best and brightest Ameritech Illinois managerial talent
and other personnel outside of Illinois to support the National Local Strategy.

7




The record in this case raised some serious concerns with respect to marketing practices.
The HEPO indicated that concems in this area were rhisplaced. HEPO at 11. However, this
ignores the credible concerns raised by Ms. TerKeurst, as well as evidence of the California
complaints. Cook County Initial Brief at 20-22. If the Commission decides to approve the
merger, the order should include a substantial penalty for misleading marketing practices to act
as a deterrent to importing these practices into Illinois.

Proposed Changes to the HEPO at 10-12.
C ission Analvsi i Conclusi

Section 7-204(b)(1) requires the Commission to determine whether the proposed
reorganization will "diminish [Ameritech Illinois'] ability to provide adequate, reliable, efficient,
safe and least-cost" service in Illinois. At the outset, it must be noted that the statute calls for a
consideration of whether the impact of the reorganization will be to diminish service quality, not
whether the merger will enhance service quality. Furthermore, the statute contemplates that the
Commission will evaluate the impact on a factual basis. The following Fhere-mustbe concrete
evidence demonstrates that the reorganization would diminish service quality, and js not mere
speculatlon or concerns as to what may possibly come to pass;for-the-Commission-to-find-that-a




rKeur to r e il i it pai i i

Additionally, the enormous strain that financing the National Local Strategy (“NLS”) would

impose on Ameritech Illinois’ reven investment funds would result in a deteriorati
infrastructure here in Illingis.

Ameritech witness, M told the ission that itech wi aintain
network investment at i e ent lev -Amerit t 7 (Gebhar ter fro

ward E. Whitacre, Jr. to Richard tebaert (Ma . lic v ert that the

! Citing SBC Response to ICC Staff data request CJ 2.01.

2 According to the alternative regulation plan currently in effect, Ameritech Illinois
is committed to invest $3 billion in its intrastate network spread over five years. GCI-Ex. 2.0 at
12 (TerKeurst). Ameritech Illinois files annual infrastructure investment reports with the
Commission detailing projects and amounts invested in new technology in the prior year and
providing the current year’s budget. Id. Order at 64, ICC Docket Nos. 92-0448/93-0239

(Consol.).




vi i L. issi t a

ritech’s a; i hat trackin individual products and services on a geographic basis
t be done “ in certain rare circumstances where the investment is single-product
ted.” -Ameritech Ex. 3.1 at 107 hardt). ritech claims “‘the costs of

tracking and reporting those expenditures on a geographic basis would exceed the informational
value,” Ameritech fails to explain or guantify those alleged costs. Id. The Commission should

iv W eritech’s claim absen uantification of the alleged burdens.




twithstandin 1 ional-

Indeed,_the business plan contemplates having a cumulative

negative cash flow for nearly ten vears. The remainin siness

operations of the new must car negative cash flows . .
Again, SBC on a stand-alone basis could not reasonably accept
those short-term and medium-term los i iven th

rapidly changing nature of the industry that makes more distant

i in. 1 is added).?

’ ission, ev i tential incre v ai expansion

3 Citing Kahan, FCC Affidavit at par. 79-80, (emphasis added)
4 citing May 10th Letter from Edward E. Whitacre Jr.
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BC offers no explanation whatsoever as 1o what that “extent” might be.

that adequate, reliable, least cost public utility service will be maintained.

Notwithstanding Mr. K s rances,” reality is that in its efforts to cut
costs in Illinoj :_reduc | lev elow those needed t intain a ate servic
uality; rel a, ent out-of- ired st experienced and valuab
employees to its out-of-region expansion efforts; and redirect the employee count away from
mainten f high guali icati ices to activities t le ai

of which i

€ 1 rofitability. I I a i t rel

5 Citing Kahan, FCC Affidavit at 28-29 (emphasis added).

12




. 1.0 Ka . Mr. Kah lai i c d |

on its own and that is one of the main reasons for merging. Id. at 5-7. Thus SBC claims that the
only way to “withstand the competitive onslaught each faces in-region” is to combine strengths

and ark on the NLS. Id. Thus BC’s own admission, the success of the NLS j ential

to its long-term survival, Mr. Kahan also admits that the NLS will entail billions of dollars in

new spending. SBC-Ameritech Ex. 1.1 at an). This coupled with the fact that SBC i
already paying a $13.2 billion premium over the market value of Ameritech demonstrates the

astronomical financial pressures that the plan imposes on SBC. GCI Ex. 1.0 at 9 (Selwyn). It is

urpri t roject negative cumulative -flows and earnin
cade result of this project. Id.

resented t it wi i ation ] t fr

6 Citing Kahan (SBC) FCC Affidavit at Para. 78.
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r. Kahan r that the anv’s overall 1 nt in California and Nevada is u

2200 from April 997 to Au 14. 1 BC-Ameritech Ex. 1.0 at 20 (Kahan. revised).
While these numbers represent an overall increase of 4.3%, the growth is spread unevenly amon
subsidiaries, wi ¢ basic servi ions getti hort end of the stick, GCIEx. 20at ]
(TerKeurst). As of August 14, 1998, employment by PacBell, the local exchange company in

iforni incr j | e mer which is less th ercent of its
total emplovee level. Id. More importantly, the vast majority of these increases were in the
c itiv i d i i ti a h in

ifi t 60% of increases were in Pacifi | ile . S.

ings, whi in I f Ms. keurst’ I d to the

7 The “1485" figure was updated to 1848 during cross examination of Ms.
Jennings. Tr. at 628.

8 The “825" figure was updated to 915 during cross examination of Ms.
Jennings. Tr. at 628.

9 The Opportunity at Pacific Bell, Presentation by Edward A. Mueller, New York
Analyst Conference at 4, 8, 10 (June 23, 1998)(emphasis added).
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T ttern i lifornia i issi e in Illinoj din
to diminished service quality in violation of the Act and the mer erefore be denied.
However, even if the mission were to accept that basic, regulated. telecommunications
service quality has been maintained in California, the results of the proposed merger in /llinois
would be far different. The dynamics of the PacTel isition were amatjcally different
from the instant merger that the experience in California is not at all instructive of what we can
expect in [llinois. First, the size of PacTel at the time SBC acquired it was smaller than
Ameritech’s current size, the acquiree in the instant merger. Prior to the merger, PacTel’s region

covered only two states, while Ameritech’s region cov 1V tes. Pac 15.8 million
access lines prior to the merger, whil it more than 2 illi ess lines prior
to ncement of the instant merger.'°

10 In the Matter of the Joint Application of Pacific Telesis Group and SBC
Communications, Inc. for SBC to Control Pacific Bell Which Will Occur Indirectly as a Result
of Telesis’ Merger With a Wholly Owned Subsidiary of SBC, SBC Communications Inc., 177
P.U.R. 4" 462 at *18, 1997 Cal. PUC LEXIS 629 *18 (March 31, 1997); Attachment to SBC-
Ameritech Ex. 2.0, 1997 Ameritech Annual Report at 15.
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practices” will lead to overly aggressive marketing tactics being adopted in Illinois. GCI Ex. 2.0
a TerKeurst). S of these practices are misleading in that certain optional products and

services are held out as basic services and customers purchase such items based on mistaken
information. Id. at 30, 31. Ms. TerKeurst is not alone in her concern over SBC’s overly

aggressive marketing practices. Several ¢ laints and other filings regarding PacBell’s

marketing practices have been registered with the California Public Utilities Commission
(CPUC) since SBC acquired Pacific Telesis. Id.!"" _All these complaints make similar allegations:
For example. Pacific Bell’s practices of havi ti ature packages with “basic” in the
ame is confusing to cus nd li ults in customers purchasi re or higher-
ic oduct: c truly wants. . TerKeurst). Moreover, Pacific
11 offt ighest-priced insi iri tomers without informing customer:
t th in inside wire servic W,

n The Utility Consumers’ Action Network v. Pacific Bell, C. 98-04-004;
Greenlining Institute and Latino Issues Forum v. Pacific Bell, C.98-06-003; The Utility
Consumers’ Action Network v. Pacific Bell, C.98-06-027; Motion of the Office of Ratepayers
Advocates for Authorization to Publicly Release Its Report on Pacific Bell’s Handling of
Residential Service Ordering (filed on June 4, 1998 in 1.90-02-047); Telecommunications
International Union, California Local 103, International Federation of Professional and Technical
Engineers, AFL-CIO (TIU), on Behalf of TIU Members, as Consumers of Pacific Bell Services
and Employees Responsible for Customer Service, v. Pacific Bell, Pacific Telesis, and
Southwestern Bell Communications (C.98-06-049).
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tual ive ¢ rom cust I. - T mission finds that diminished
ervice quality will result from thi ttern of marketin use and therefore should not approve

this merger.

uch unfair and time-consumi les technigues could negatively affect Ameritech
Illinois’ ability to provide tial cust r i jons such a mptly answerin
customer billing, repair, and service calls and fully informing customers about basic telephone
service, I1Ex. 2.0 at33. e cases pending in California are but one indication of the
al wor h issi ay expect It of the pr ed merger t strict
nditions that would mitigat jve e BC’s unfair and unduly aggressive
arketi ices.

The Commission finds that the proposed reorganization will net diminish the Company's
ability to provide adequate, reliable, efficient, safe and least-cost telecommunication services in
Illinois, and-that-the Joint Applicants' commitment to meet certain conditions as a part of this
proceeding, as well as the conditions which we will impose will ensure that the merger does not
diminish insure Al's ability to provide adequate, reliable and efficient service. '




under-Seetton7204(b¥ - It is noteworthy, however, that SBC has committed to use TRI to
help develop better service for Al's disabled customers. This commitment offers substantial
benefits to Illinois customers that will result directly from this merger.

2. The HEPO incorrectly determines that the proposed merger presents no.concerns
about the improper subsidization or cost allocations under Sections 7-204(b)(2) and
(3). HEPO at 15-16.

7-204(b)(2) the proposed reorganization will not result in the unjustified

18




subsidization of non-utility activities by the utility or its customers;

7-204(b)(3) costs and facilities are fairly and reasonably allocated between utility
and non-utility activities in such a manner that the Commission may
identify those costs and facilities which are properly included by the
utility for ratemaking purposes;

Following the merger, Illinois will represent only 12% of the new SBC’s ILEC
operations, and will be required to compete for capital with twelve other SBC ILEC states,
with SBC’s National-bgcal Strategy operations, its wireless business, and various international
and other ventures. GCI Ex. 1 at 14 (Selwyn). The HEPO fails to note that the removal of
capital and managerial talent, paid for by Illinois ratepayers will result in the unjustified illegal
subsidization of non-utility activities by the utility in violation of the Act. 220 ILCS 5/7-
204(b)(2). The HEPO also does not adequately ensure that the proposed acquisition will not
force captive customers of Illinois Bell noncompetitive services to subsidize out-of-region SBC

competitive ventures, including its ambitious “National-Local Strategy”. The following

language should be inserted into the HEPO.

Proposed Changes to the HEPO at 15-19.




The HEPO fails to examine the pattern of noncompliance with Commission
Orders. Section 7-204(b)(5); HEPO at 24-25

7-204(b)(5) the utility will remain subject to all applicable laws, regulations,
rules, decisions and policies governing the regulation of Illinois
public utilities;

1 Citing Kahan (SBC) FCC Affidavit at Para. 78.
20




The HEPO interprets Section 7-204(b)(5) too narrowly. While noting the arguments
raised in Cook County’s Initial Brief, the HEPO fails to address the ultimate argument that
there is an Ameritech pattern of noncompliance with Commission orders, and there is also a
pattern of SBC challenging regulatory authority. Cook County Initial Brief at 25-27. Yet,
despite this pattern of noncompliance, the HEPO concludes that the Commission will have all
“the same enforcement tools and authority with respect to Ameritech Illinois after the merger
as before the merger.” HEPO at 25.

For example, _Ameritech has in the past not complied and offered common transport to
new local exchange carriers. Ameritech should be ordered to be in compliance with the
Commission’s previous order with respect to common transport before the merger is
approved. For the HEPO to rule that Améﬁtech is subject to all applicable laws, regulations,
rules, decisions and policies and yet have Ameritech not be complying with an order does not
meet the spirit of this provision. The Act should be read more broadly then the HEPO and be
held to require that the utility will remain subject to all applicable laws, regulations, rules,
decisions and policies governing the regulation of Illinois public utilities. Further the HEPO
needs to address the fact that the evidence demonstrates a clear pattern of noncompliance by
SBC and Ameritech with Commission Orders.

Proposed Changes to the HEPO at 24-25.

Commission Analysis and Conclusion




13

Citing ICC Docket No. 96-0486/96-0569 Consol. at 104-107; ICC Docket No.

96-0404 at 58; FCC Third Order on Reconsideration - August 18, 1997; Southwestern Bell v,
ECC, 153 F.3d 597 (8® Cir. August 1998).

14 Citing Investigation of Southwestern Bell Telephone Company’s Entry into the
InterLATA Telecommunications Market, Public Utility Commission of Texas, Project No.
16251, April 1, 1998, pp. 11-12; The Commission should also consider the evidence of SBC’s

inflexible and restrictive interpretations of the interconnection agreements with parties.
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4. The HEPO incorrectly concludes that the merger is not likely to have a significant
adverse effect on competition in Ilinois. Section 7-204(b)(6); HEPO at 43.

7-204(b)(6) the proposed reorganization is not likely to have a significant adverse
effect on competition in those markets over which the Commission
has jurisdiction;
In our initial brief we address some of the significant adverse effects on competition.
Cook County Initial Brief at 28-43. Virtually every party to this case with the exception to the
Joint Applicants, presented testimony showing the significant adverse effects on competition.
The conclusion reached in the HEPO ignores that substantial and persuasive body of

testimony.
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Proposed Changes to the HEPO at 41-43.

Commission Analysis and Conclusion

15 Citing Cal. PUC A.96-02-028, Rebuttal Testimony of James S. Kahan (SBC) at

24




16 SBMS Illinois Services, Inc. Application for a Certificate of Local Exchange
Service Authority and Certificate of Service Authority to Resell Local and IntraMSA
Interexchange Telecommunications Services Within Those Portions of Market Service Area 1,
ICC Docket 95-0347, filed July 21, 1995, Granted 12/29/95, Expanded 5/21/97; ICC Staff
Ex. 4.0 at 27-28 (Graves).

25




v Re Pacific Telesis Group, Joint applicant: SBC Communications, Inc.; Decision
No. 97-03-067, Application No. 96-04-038 (California Public Utilities Commission, March
31, 1997).

26




18 In the Applications of NYNEX Corporation Transferor, - and - Bell Atlantic
Corporation Transferee, For Consent to Transfer Control of NYNEX Corporation and Its
Subsidiaries, 12 FCC Red 19985, 1997 FCC LEXIS 4349, FCC 97-286 (Adopted August 14,
1997) :
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19 GCI Ex. 1.0 at 24; 1998 Fortune 500 and 1998 Fortune Global 500,
http://www.pathfinder.com/fortune/.
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20 GCI Exs. 1.0 at 45-49 (Selwyn), and 2.0 at 48-51 (TerKeurst), citing:

Application of SBC Communications Inc. Pursuant to Section
271 of the Communications Act of 1934, as amended, to Provide
In-region, InterLATA Services in Oklahoma, CC Docket No. 97-
121, Memorandum Opinion and Order, FCC 97-228, released
June 26, 1997 (“Oklahoma Order”) at para. 17.

29




Public Utility Commission of Texas Project No. 16251, Investigation of
Southwestern Bell Telephone Company’s Entry into the Texas InterLATA
Telecommunications Market, Order No 25, June 1, 1998, Attachment 1
(Commission Recommendation), at 2.

On March 31, 1998, SBC-Pacific Bell filed a draft application with the
California Public Utilities Commission to become a long distance
provider pursuant to Section 271 of the Telecommunications Act of
1996. The Final Staff Report represents the conclusions of the
California PUC Telecommunications Division staff regarding SBC-
Pacific’s application.

2z GCI Ex. 1.1 at Appendix 1,” Attachment 2; Illinois Commerce Commission
Telecommunications Division Staff Report on Service Reclassification.

30
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5. The HEPO incorrectly concludes that the merger is not likely to result in any
adverse rate impacts on retail customers. HEPO at 49.

7-204(b)(7) the proposed reorganization is not likely to result in any adverse rate
impacts on retail customers.

The HEPO contends that the premium or NLS would not impact the merged entity’s
revenues, expenses, or earnings post-merger. HEPO at 49. This analysis does not provide for
how the company would recover that premium in the future. Cook County Initial Brief at 43-
47. Further, as Staff witness Marshall testified, the Commission’s alternative regulation plan
did not contemplate or provide a mechanism to deal with such a significant change in the

Company’s cost of providing service. Cook County Initial Brief at 45.

Proposed Changes at 49-50.

z SBC paid $13.2 billion over the pre-announcement market value of Ameritech
stock, and $47 billion over the net book value of Ameritech’s assets to acquire Ameritech.
GCI Ex. 1.0 at 53.
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B Citing Kahan (SBC) FCC Affidavit at Paras. 79-80.
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2 Citing Application of pacific Bell for a Third Triennial Review of the Regulatory
Framework in Decision 89-10-031, February 2, 1998 at 4.
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B. IN THE ALTERNATIVE, IF THE COMMISSION PERMITS THE MERGER, IT
MUST, FIRST, ALLOCATE SAVINGS TO RATEPAYERS, AND SECOND,
CONDITION ITS APPROVAL ON MITIGATION OF RISK AND ADVERSE
CONSUMER AND COMPETITIVE IMPACT?®

6. The HEPO violates the Public Utilities Act by failing to allocate savings prior to
approval of the Reorganization. Section 7-204(c); HEPO at 63-66.

The HEPO correctly concludes that Section 7-204(c) applies to this transaction. The
HEPO also determined that 100% of the net merger savings be allocated to consumers.
However, the HEPO then unjustifiably rewards the Joint Applicants with 50% of the savings if
the company is in full compliance with the conditions. The Joint applicants would then be
getting rewarded for doing what the law already requires that they do. Ratepayers are entitled
to 100% of the net merger savings.

The HEPO also fails to completely rule on the allocation of the savings as it neglects to
set a dollar amount on the savings. As discussed at length in out initial brief, the Public
Utilities Act in Section 7-204(c) provides that the Commission shall not approve a
reorganization without ruling on the allocation of any savings resulting from the proposed
reorganization. The plain meaning of the statute is clear. The Commission cannot approve
the reorganization without ruling on the allocation of any savings resulting from the proposed
reorganization. It would be unfair for shareholders to know up front what they will gain by
the transaction and for consumers to have to wait. As the statute makes very clear -- the

Commission shall not approve a reorganization without ruling on the allocation of the savings.

» Exceptions 6 and 7 are provided as an alternative argument in the event the
Commission approves the merger. Cook County does not waive any arguments previously
raised in its briefs that Joint Applicants have failed to meet the requirements of Section 7-204
of the Public Utilities Act.
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Section 7-204(c).
As discussed in our brief -- Dr. Selwyn describes in his testimony various calculations

and states:

The rate decrease, on a pre-tax basis, would then be $343-

million. This amount should be applied to all noncompetitive

IBT services, including wholesale, access, UNEs, transport and

termination, in a manner that fairly apportions the merger

synergies across all noncompetitive services and avoids the

creation of a price squeeze between IBT retail services and
services furnished to competitive carriers. GCI Ex. 1.0 at 91

(Selwyn).

The HEPO should adopt Dr. Selwyn’s approach as a logical and fair framework to
determine the savings in this transaction. The premium paid by SBC for Ameritech leads one
to conclude that the parties calculated that the deal was worth about $13.2 billion to its
shareholders. GCI Ex. 1.0 at 78, 86 (Selwyn). Salomon Smith Barney determined that the
total synergies of the deal were approximately $16-19 billion. GCI Ex. 1.0 at 78,85-87
(Selwyn). Citing SBC Ameritech Joint Proxy Statement.

The HEPO appears to adopt the approach to savings testified to by Staff. Witness Ms.
Toppozada-Yow proposed the use of actual synergy benefits in calculating the amount to flow
through to Illinois ratepa).'ers. ICC Staff Ex. 3.00 at 26-27 (Toppozada-Yow). However, as
we noted in out initial brief and as pointed out in Dr. Selwyn’s rebuttal testimony, there are
éroblems with Staff’s time frame in calculating the synergies:

this abbreviated time frame is simply insufficient for determining
the true effect that this merger will have upon the new
Company’s costs. I understand that Ms. Yow recommends that
none of these implementation costs should be recovered by the

Applicants, but this caveat fails to correct for the gross
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understatement of synergy benefits that Ms. Yow’s brief and
early data collection period will promote. GCI Exhibit 1.1 at 62
(Selwyn).

The risk in the approach in the HEPO is that consumers may not receive their proper
award of savings under the Act. A possible alternative approach would be a hybrid of the
approach Dr. Selwyn’s testified to and Staff’s approach presented by Ms. Toppozada-Yow. In
this hybrid approach, the Commission would use current information and fix a minimum flow
through amount modeled on Dr. Selwyn’s approach as required by the Act in this Docket.
| One of the potential drawbacks to using Dr. Selwyn’s approach is that parties to a transaction
of this nature tend to be conservative in their synergy and related projections. This could
result in consumers receiving less savings than the law entitles them to. One way to cure this
would be to make Dr. Selwyn’s number the minimum savings amount. The Commission
could then supplement this with Staff’s approach and offset their numbers with the savings
amount described in Dr. Selwyn’s testimony. The Commission would then adjust the annual
savings amount and award ratepayers the higher of the two amounts.

SBC and Ameritech were able to calculate what the deal was worth for each Company
and its shareholders. Section 7-204(c) of the Act requires that the Commission do the same
for ratepayers. It is what is fair and what the law requires. The HEPO should order that $343
Million be flowed through to ratepayers. The record in this case, and the reasonable
ﬂemnws therefrom, show this to be best approach at accomplishing what is required under 7-
204(c).

Proposed Changes to the HEPO at 63-66.




26This in contrast with the position taken by Illinois Bell Telephone Company in Illinois
Bell Telephone Company d/b/a Ameritech Illinois and Ameritech Illinois Metro, Inc. Joint
Petition for Approval of Merger, Discontinuance of Service, Transfer or Issuance of Certificate
of Service Authority, and Other Related Relief, 97-0675, Illinois Commerce Commission, 1998
Ill. PUC LEXIS 760 (August 26, 1998). In that order the Commission “...(15) with respect to
Section 7-204(c), we accept Ameritech Illinois’ proposals to account for any savings that may
result as a result of the merger in future filings under its Alternative Regulation plan and not to
seek recover of the costs associated with the merger;...”(id at 32)

ZDespite SBC’s challenge to the applicability of the ratepayer benefit Section in the
Pactel merger, the California Public Utilities Commission awarded economic benefits in their
Opinion. Re Pacific Telesis Group, Joint applicant: SBC Communications, Inc., Decision No.
97-03-067, Application No. 96-04-038, 1197 Cal. PUC LEXIS 629, 177 P.U.R. 4" 462
(March 31, 1997).

39













7. The HEPO incorrectly fails to address the proposed conditions raised by Staff and
Intervenors. Section 7-204(f); HEPO at 43.

The HEPO incompletely addresses the conditions proposed by Staff and Intervenors.

Proposed Changes to the HEPO at 68.




The AG, Cook County, CUB, Staff and certain other Intervenors urge us to impose
conditions on the approval of the merger, and each of them has set out a number of different
proposals. The Joint Applicants, on the other hand, argue that no conditions are warranted in this
situation. ' .




Section 7-204(f) of the Act specifically provides that in approving a proposed
reorganization, the Commission may "impose such terms, conditions or requirements as, in its
judgment, are necessary to protect the interests of the public utility and its customers.” Our
authority to impose conditions is simply beyond question. There is, however, some disagreement
among the parties as to the type of conditions that we are empowered to impose.

For their part, the Joint Applicants claim that our authority to set conditions in this matter
must be defined and circumscribed by the other provisions of Section 7-204. Specifically, they
contend that the conditions must be limited to those necessary to make the required findings
under Section 7-204 (b). Staff and Intervenors, such as the AG and CUB, and Cook County
argue that our authority is much broader, allowing us to impose any conditions that reasonably
relate to the "public Interest". We ﬁndeaeho%ﬂaesqmrﬁens—fe—be—somewhai—laekmg— that if the

issi N 2pprov erests of lic
ilit cust .

In our examination of Section 7-204(b), we find that the first sentence flatly states that
"no reorganization shall take place without prior Commission approval." This provision grants
jurisdiction to the Commission over the proposed reorganization. The paragraph continues with
the requirement that a "hearing" be conducted pursuant to proper notice. [d. This Part envisions
the creation of a tested evidentiary record. In the remaining portions of subsection (b) we are
both restrained from approving a reorganization that "will adversely affect the utility's ability to
perform its duties under this Act," and informed of seven specific findings that we "must" make
in the course of its review. |d.

In all of Section 7-204(b) there is no language or other expression from the General
Assembly, however, which limits the Commission from making additional findings if they are
supported by the record. On this basis, we view the findings that we are specifically required to
make under Section 7-204(b) to be the minimum findings. We believe as a matter of both law
and common sense that additional findings certainly can and will be made in Section 7-204
proceedings. It is these additional findings which, being based on evidence, constitute a
reasonable and rational source for the establishment of conditions. We further note that these
findings may or may not relate directly to the specific findings that we are statutorily required to
make.

The case law tells us that there is little difference between the interests of the public
utility and its customers. People v. Phelps, 67 111,3d 976, 385 N.E. 2d 738 (5th Dist. 1978). To
this end, a common sense reading of the entirety of Section 7-204 indicates to us that while the
legislature outlined the most obvious interests needing protection in subsection (b), it could not
anticipate all of what the evidence would show in any particular proceeding. We view the
conditioning authority granted us under Section 7-204(f) as a means to address and protect the
utility and its customers in ways not envisioned in subsection (b) but made apparent in the course
of the proceeding.
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