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such as

"-

ably te p:::ov1ded by resale even af:e::: echer ~ac11~:~es

~ave been acquired by ~ease or purc::ase. :n order -:=

succeed under :::ese ci:::cumscances. SEMS would have :0 be

ac :;asc as ef:~c1enc as i:s compec1:ors and be able :0

of:e::: sim11ar services or packages. 70 ac~ain :he re-

s1ble co use ::s own cellular :ac11i:ies. sys~ems. and

personnel eo prOVide some serv1ces which will be pare of

ehe C~ service.

Thus. :he oppor~unieies preseneed by ehe enery of

exiseing cellular providers ineo ehe provision of eriE

service are numerous and subscancial. T~ey include:

9 The New York Stace Public Serr1ce Comm1ssion approved
a Joinc Stipulacion and Agreemenc embodying che OPM in
an order issued and effece1ve on November lO, 1994.
(Opinion No. 94-25; Ca•• No. 93-C0103 - Petition of
Rocheseer Telephone Corporacion :or Approval of Proposed
Reseruceuring plan.) The ~oine Stipulacion and
Agreement prOVided for ehe developmene of eelecom
municaeions compeeition in en. Rocheseer, New York area.
including compeeitive local exchange service by
facilities based carriers and resellers commencing
January 1, 1995. In chis regard. :he OMP addresses
wholesale pricinq, number por~abilicy, ineraLATA
presubscripcion, ineerconneC:10n scandards and
reciprocal eerminaeing acces•.

For. a recent FCC dis~~s.ion of the OMS, ~
Order. In the Matter of Rccrol",r 7:1,phone Corporacign;
Pe,i;ion for Waiyers '0 tmplcmen; ~;s Open MarKet Plan,
FCC 95-96, 1995 WL l01438 ae " 2-4 (l995l.
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7~e ao~~~~! == ::l:~:ar =~=v:=ers ~= ~=~-~=e
~~e~r ~x~sc~~g :3.C~:~~~~s, =yseems a~d ger
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:'he caoac:.:"' and scooe :~ serve addi::'or.al
cuseemers ;~ncl~d:.~g-boeh commerc~al and
res~dene:.al c~secmerSI ~ broader areas be
yond :hose ':argeced by CAPs and ochers) ,
since che eXise:.ng backbone facilities for'
che cellular syseem cover ':he eneire markee
area and are noe =onfined to the "downecwn
loop" ;

:'~e abil~:'l ':0 ?rov:.de ene-seep snopp:.r.g, 3.S
wel~ as new ser/:.ces, ~~cluo~ng bas~c ser
v:.ces, along w~cr. enhanced and vertical ser
v:.ces, which would noe oeherwise be avail
able, by integrac:.~g wireless and eLLE ser
vices and avo:.ding ':he need for duplicac:.ve
wireline and w~reless equipmenc and services;
and

The existence of a provider with markec ~res

ence and experience, giVing it the op
portunity to succeed and provide real compe
tition.

On the other hand, these opportunieies would be

iim:.nished, or perhaps even :ose, :: SBMS and SBMS-NY

Services are unable to incegraee ':heir facilities. sys

:ems and personnel -- due co a misapplication or misin

:erpretation of the separac:.cn requirements of Section

22.903 to this case. Not only would SBMS and SBMS-NY

Services be unable to prov:.de new services to a wide

range of customers, bue also, even if they tried to do

so on a non-integrated bas:.s, they could noe compete as

effectively with other service prOViders who are not

subject to separaeion requiremencs.



:empany~~ac ;rovides ~~~erexc~ange service. ~T&7 a~so

:iled an Applicacion for a Cer~~=icace of Sxchange Ser

~ice Auchor~~'l wich ~he r:linois Commerce Comm~ss~cn en

~ay 3, :995 seeking auchori~y co provide facilicies

based and resold exchange ~elecommunicacions services,

~hich could :hen =e comci~ed wich oc~er services. ~n

:~~dir.g ?CS. sold by AT~T. 5im~larly. as noeed above.

~ochescer Telephone has obcained approval ::rom c~e NY

?SC of ies Open Markee Plan. Under :he OMP, Roc~escer

Telephone will use one affiliaced corperacion co provide

local exchange service and te provide basic necwork ser

vices such as unbundled local ~oop, swicching and ~:rans

90re facilities on a wholesale basis to resellers ineer

eseed in providing local exchange serfice. A second

affiliace. rrone:'er Communicacions of Rochescer !"Fron

cier M
), will offer local exchange service (inicially on

a resale basis) in compecition wich Rochescer Telephone

and oeher prOViders of local service in Rochescer. to

gecher wich a varieey of ocher services on an incegraced

basis, including long discance. wireless, and relaced

services. Finally, Time Warner is now offering local

telephone service in Rechescer on an ineeqraeed basis

with its cable system in thae markee.
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=n ~~e same plane as ochers ;~.~., :XCs. cable ccmpa-

~ies, ?CS providers. ~on-30C cell~lar providers. ~.)

which are now providing, ~r w~ll soon be providing, such

:ncegraced serlices. 10

3. SBMS's Pro~osal For ~~e :~cegracicn

of Cellular and C~~~ Fac~:~~ies,
Syskems and P~;30n~el

As discussed above, SBWH has creaced SBMS-NY Ser-

vices due ~o ~he uncercaincy which exiscs regarding che

applicacion of the Commission's separacion requiremencs

to the provision of ouc of region ~-LE service by che

cellular affiliace of a BOC. ?ending accion by che Com

mission. SBMS-NY Services will be scaffed and operaced

10 A ruling sucn as chae requesced in chis Moeion is
noe needed (nor is one being soughe) wien respece to che
provision of PCS service. since boch Seceion 22.903(g)
of the Commission's Rules and the Second Repore and
Order in ehe PCS rulemaking proceedings make clear chae
SWBT and SBMS can direccly provide PCS service boeh in
and oue of region wiehouc a separace subsidiary. ~
Second Reporc and Order, In ch, Mlt;=r of Amendm,n; of
che Commission's Bul=s to' Es;ablish ~ew p=rsonal
Communi;a,ions Sery.c=s, 8 FCC Rcd. 1700 ae. 126 n.98
(1993) ("peS Second Repor; and Ord=rM

) ("Under our PCS
rules . . . BOCs are free co choose wheeher or noe they
will provide PCS through their separace cellular
subsidiaries. "), recoD., 9 FCC Red. 4957 (1994),
Erraeum, 1994 WL' 382529 (released July 22, 1994),
fyr;h=r r=con., 9 FCC Red. 4441 (1994).
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·~ork. --

,.. t:
~~e ~=mm~ss~on agrees WLC~ SEMS ~~ac :.--..:.l.es

germ~c S3MS ~= ~rovide oue of reg~on C~~ serv~ce d~-

(or ~~rouah a c~oselv·ineearaced af~~liaee). and- .-
~hae separae~on requiremenes do noe apply co ene provi

s~on of such service, ~nen SBMS and SBMS·NY Services can

beg~n co provide compee~:~ve :ocal exchange service ~n

~ra;:d ;as~s. SBMS will provide local exchange se~l~ce

chrough :he mose efficiene c:mcinaeion of resold ser·

vices and owned or leased fac~licies. :t will obviously

be mose economically sound

able co do so, SBMS shares

• #-- ,

ics

wherever and whenever

cellular facilicies. sys-

"-

cems and personnel wich chose of SBMS-NY Services ~n

~ocheseer.

SBMS ane~=ipaees, :or example, using ics cellular

swiech co provide local swiec~ing and ies backbone

11. In New York, and probably in each of ehe oeher oue
of region markees where SBMS w~ll provide CLL£ service,
a separaee corporaee eneiey (like SBMS-NY Services) will
be formed within eh. SBWK fam1ly co provide eh. service
even wieh the requested declaraeory ruling. Rowever, if
ehe requeseed ruling is qraneed, while each eneiey will
have ies own books and recor~ &nd cereain limieed
personnel, cheir operaeions w~ll b. closely ineeqraeed
with those of SBMS (and its subsidiaries or a~filiaees)
providing cellular service in .ach market. Facilities,
syseems, and personnel will be shared, and the same
direceors and officers will serve both the cellular and
the CLLE entities.
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~qu~pmene ~Ll: be shared, as wLl: admi~~scraei,e syseems

and ;lersonnel. . .-'--1 ,:.,.._-_ ... _--
:ion, cuscomer ~are and financial concrol syseems will

be combined co serve boeh t~e cellular and the C~~E

bus~nesses. ~~rsonnel exper~enced :~ c~e :nscallae~on,

serrice will also be ass~qned =esponsibility for C~LE

service.

As discussed above, ~ichouc the ability to inee-

grace and to share exiscir.q cellular facilities, syscems

and personnel in providing ~~E service, SBMS would be

scarcinq from ground zero, ac a compecitive disadvaneage

:0 such compeei:ors as the incumbent ~EC, and its ubiq-

~ieous necwork :nfrascruccure and universal markec ~=es-

ence, and ocher local exchanqe serrice providers, such

as AT&T and ocher IXCs, ~CS providers, non-BOC cellular

0- providers and cable companies. (~ summary ac actached

Exhibit #2.) Each has an escablished markee and exise-

inq infraser~cture and business wic~ which to ineeqrace

its local exchanqe service ef~or~s. Onder such circum

seances, withoue the requeseed declaraeory rulinq,

SBMS's ability to provide new serr~ces for a wide range
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==MS a.s a.=o=npet.:.:: '/e ;:r:::v:.:ier :::ecc:nes ~:.:.est.:.=:-:.aole.

;:robably :or :~e r.ext. several years, resale c: at. ~east.

~eeded by providers of C~ service. Accordi~gly,:.~

:~e Rochescer ~arkecplace. ~~e CMP approved =y che NY

?SC reversed ~~e policy prohibi~~::g ~~e resale of resi

ient.~al ::::ca1 :xc~ange se~':.:::e and ::ow requires Roc~es

:er ~elephone co make local :oops as well as residencial

service available on a resale basis. ~o be compet.~:~ve

in Rochest.er, SBMS muse noe only package high-value

added services wich any services purchased for resale,

buc also, ~c muse creat.e great.er efficiencies in connec

cion wich any :acilicies-based service offer~~gs by in

:eqraci~g cellular and local exchange facili:ies, sys

:ems and personnel as much as poss~ble.

These cypes of int.egracion are esseneial if SBMS

is t.o be an effect.ive compecl:or noe only wich Rocnescer

Telephone, bue also wich AT~T, Time Warner and ocher

companies which have t.his capabilicy. rur~hermore, as

discussed below, t.here is no reason co conscrain SBMS's

abilicy t.o compet.e quickly and effeceively by applying

separat.ion requiremenes which serve no purpose in chis

cont:ex~.
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"5epara.~e .s',;:Cs~c.:'a.r::" :ina ::::'e:- Separa.::':::1
?:eg;;:.;~~e;:;s :=e;-,."'! ~10 ?1-l;W;Sr: ";~t == ?..ea;;;:."

::.al ::::s~s ana :::ss 0: etf:'=~enc~es which are caused =y

wheer.er :0 requi:-~ separaeion (and specific elemenes of

separaeion), in specific sieuaeions. the Commission has

balanc:d :::'ose coses wieh che possible benefits co com-

~ee:.:ion. :e ::'as requ:.red separaeion only wher~ c::'e

::cscs ~ere ~oc unduly burdensome and were seen as r.eces

sary :0 address specif:'c compeeicive concerns. 12

!he exiscing separacion requiremenes of Seccion

22.903 derive from che provision. originally by AT'T and

12 In deciding co require only AT'T eo provide cellular
service chrough a separace subsidiary, the "benefic" of
che separace subsidiary requiremenc was cited as ics
abilicy eo address concerns regarding cross-subsidies
and possible incerconneceion abuses linked co ehe
concrol of "boecleneck" LEC fac1.lieies, and che "coses"
were idencified as the duplicaeive scaffs and dis
econom1.es resulting from separaee cransmission
facilicies. Memorandum Opinion and Order on Re
consideracion, In the Matter of an Inqyiry Into ehe gse
of the Bands 825-845 MHz and 870-890 MHz for Cellular
Communications Systems; and Amendment of Parts 2 and 22
of tho Commission'S Rules Relat.ve to Cellular
Communications Systems, 89 FCC 2d 58 ae " 44-45 (1982),
further reson., 90 FCC 2d 571 (1982), ~. ~ review
dism.sscd ~ nQm. gnited States v. ~. No. 82-1526
(D.C. Cir. 1983).

In che case of out of ::gion ~-LE service by e::'e
cellular affiliate of a BOC, chere is nQ bene~e co be
derived from a separation requirement: since tnere are no
links·eo "botcleneck" LEC facilicies; racher, ehe
sep~ration requiremencs would simply create unnecessary
coses.



·....her~ A7~7' s :'=:Cs, ;.nci sUbsequen~2. j' ::-.e 30Cs, ·....er~

~lewed~s ~avl~g ~~occ2.eneck~ ~onopol~es wich r~spec~ :0
. . ,. -C t: . 1" . . 13

essenc~a~ _~ _ac~ ~c~es ana servlces. The separa.c:..on

requiremencs r~flecced :~o ~rinci?al concerns:

~3 rhe separac~on requiremencs as inicially applied"co
AT'7 were, by definicion, ~a.,ionw.de in scope. When
~hey were excended co cne aocs, cheir scope was, by
defi~icion, :~miced co where che aocs operaced -- i.~.,

:n reglon -- where che sacs concrolled che coc:2.enec~

:ac~~~=~es. ~s c~e C=mm1ss~on explained:

The scruccural separation requiremencs of
che Computer !! ~~les and che cellular rules
were adopced ac a cime when AT'T comprised a
nationwide system of eoch incerexchange and
local exchange service providers chac
serviced ~ircually lOO percent of all incer
scate celephone users and approximately 80
percenc of all local exchange celephone
users.

Reporc and Order, tn bne Matber of Pglicy and Rules
Con;erning bhe furnishing gf Cus,gmer Pr=m~ses Eguipm=nt,
gnhanc=d Sery.ces and Cellular CPmmunicikigns Serylces by
;0= ;:1: Qpera';rig Cgmpanles, 95 FCC Zd l~~7 at , 7
(l98J), aff'd ~ ngm. Illingis 8ell Telephone Co, v,
~, 740 F, 2d 465 (7th Cir. :'984) ("BOC Separation
Order") ,

And che Commission decided to excend che
separation requiremencs co che BOCs' in region provision
of cellular service because:

[T)he potential for ancicompetitive abuse against
cellular carriers will also exisc after
divestiture . , , due co the BCCs control over
local exchange facili:ies and, ~ence, control of
access co che network . ~~. at , 48 .

• • •
By contrast, ouc of region chere is no

"bottleneck" owned or operaced by SBMS or any of its
affiliaces.
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~==ss-subs~~~:ac~=~ -- ~.~., sn~=~~~g ~~e

=~~~s =: ~~=e~:a~ed Serl~=eS :~~O ~~e ~ev

:~U~ =~qu~=~~en:s :=~ =~gu~a~ed serv~=~s ==
:~sc~=! h~gn =aces :== =egulaced serT~=es ,and
~~ allow ar~~:~=~ally \and anc~compec~~~vely)

:ow races ~= ce c~arged :er ~nregulaced sar
V1.ces; and

possible accessli:-.cerconneccion discr~:n~na

cion -- i.~., ~c~:izing lecal ~boccleneck~

fac~licies co favor c~e LEC's own serv~ces

and :~ harm ccmpec~cors which require access
to the local fac~lit~es.

Neic~er of :~ese ccnce~s :s implicaced here .

.-.
The separacion =equ~remencs have been discussed

and applied mose excensively in the concexe of che BOCs'

provision of enhanced services and C~E, as recencly sum-

marized in the Commission's C;mputer ;:I Notice of Pro

posed Rulemaking. 14 The Comm1ssion described similar

reasons for che initial

:ary requiremene i~ che

creacion of che separaee subsid
lScellular concexe. The faccual

underp~nnings of these ~~les and :he faces relevant :0

14 Notice of Proposed RulemaKinq, :0 the Mateer 9f
Comp»;er III Further Remand ?rgce,dingsj Bell Opera;ing
Company Provision of gnbanced Serr.ce., CC Okt. No. 9S
20, FCC 95-48 ae " 3-10 (rele.sed Feb. 21, 1995l
("Compu;er III NPBM·) .
lS
~ Report and Order, :~ ~~e ~a;ter of An !nquirl

Io;o ,he gse of the Sands e2S-~4S ~z and 870-890 MHz
for Cellular Communica;;op. Sys;em'j and Amendmen; gf
Parks 2 and 22 of the Comm.s,.cn's Rule. Rela;iye '0
Clllular Communi;a;ion. Sy"ems, 36 FCC 2d 469 (1981)
(RClllular OrderM), re;on., 89 FCC Zd 58 ("Cellular
RI;onsidlra,ion Qrder M , (sub.equene hiseory ae noee 12,
suera) .
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:~deed, ~~e sepa-

=ac~=~ =~_~._'_·_-c__. e~..~_s a'o ~..o~ -00;''1 -~ -~ese =ac~s'" '- ~. - ... -- -.. - '-.

a . . :::::lmpueer!: rt.acl.onale f:lr :~e

Separate Subs*d;a~{ ~equ;;:m@n;s

:~ ::s Seccud ~;mpu;=r :~gu;~r proceedi~g, ~~e

Comml.ssic~ eseablished r~les f:lr AT~T :0 proviae en

hanced services and CPE. 16 ~hile encry inco chose mar-

kecs was expeceed ::l provide new services, increased

=ompec~=~=n, and ocher pu~lic =enet~=s, :~e Comml.ssion

sougnc :::::l proeec: :~o :~ndamencal :~eereses: :hose 0:
capt.ive celephone company ~at.epaye~s and chose of com

pet.icors, eXisci~q and prospeccive, ~n che enhanced ser

vices and CPE markees. 17

The Commission's firse concern was chac AT~T

mighe abuse i:s markee power ~ieh respecc co local ex-

h d h 1 . . 18 Itoc anqe an exc anqe access ee epnone servl.ces. ~

could. ~= ~as celieved. ~==ss-subsl.di%e ies ene~1 and

compeeic.ion in che enhanced services and CPE markees by

shiftinq coses f=om its compec.i:ive operaeions inco ies

16 ~ Final Decision, In :ne ~al:.:er 0; Amendment 0;
Section 64.702 0; the COmml.ssl.on's Bule. and Regulations
(Second Cgmputer Inguiryt, 77 FCC 2d 384 (1980) ("Final
Decision·), recon., 84 FCC :d SO (1981), further recon.,
88 FCC 2d 512 (1981), aff'; ~ ~. compu;er and
Communisa,ionl tMdul. AS"n v. fCC, 693 F.2d 198 (D.C.
Cir. 1982), ~. denied, 461 U.S. 938 (1983).

17 final pecilign at , 208.

18 Such a concern does noe apply 1:.0 de noyo enery ~
of r:sion by a company whic~ lS goinq eo compe;e aqainse
I:.he exiseinq LEe.
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~ew market:s. 7he C~mmission also believed that: AT&T

could use i:s cont:rol over essent:ial. "~ot::leneck" :~cal

telephone :acilit:ies. on which its compet:it:ors were de-

~endent: :0 offer :heir own products and services. :n a

discr~~inat:or! manner :0 advant:age ::s own enhanced ser-

~~ces and C~E cperat:icns.

70 prevent: cross-subs~di%at:ionand discrimina-

:ion. :he Commission found that the i~position of a

separate subsidiary requirement was warranted. 7he

Commission recognized that this would be costly, both in

terms of direct costs and lost efficiencies. and even

lost services that might not be developed or made

available to consumers at all. ~ut i: believed :hat :he

requirement was nevertheless necessary to prevent

possible aDuse. ~~. at " 233-264.

Commission was in the process of establishing signifi

cant "non-structural" safequards, including cost ac

counting rules, audit requirements, ~., which were

designed to detect and deter attempts at cross

subsidization and to avoid the harsh anticompetitive
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:=rnm~ss~cn ar.d ~any scates were also ~oVl~g away ===rn

~ate-cased ~equ:aticn == =aSlC serilces and ~cwards,

cent~,e cr prlce cap ~egulation. which dramat~cally ~e-

duced the incent~,e t~ shift: costs from an unregulated

serrice to tte ~egulated entity. 7his battery of ~ew

protections ar.= :nanged circumstances was viewed as suf-

:ic~ent to prevent cross-subsidization. to the benefit

~f =oth :elephcr.e company ~atepayers and enhanced ser

vices competitOrs. 20

The Comm1ssion believed that preventing discrimi-

nation, the other justification for separate suCsidiary

requirements. =equired additional steps. It, therefore.

also based its justification for the removal of BOC

separate subsidiary requirements on the development and

implementation of requirements regarding Comparably Ef

:ic1enc Interconnection ("CEI") and Open Network Archi-

tecture ("ONA") .21 Each of the BOCs, including SWBT,

Report and Order, In the MI;ter of Amcndmen; of
Section 64.702 of the Comm.ss.on's Rule. and Regulations
(Third Compu,er !nquiry), 104 FCC 24 958 at " 111-116
(1~86) (subsequent history omitted) .

19 For a review of the Computer III decisions and the
evolution of non-structural safeguards, ~ Compu,er ;:;
~ at " 3-10, 15-31.

20 Aa noted in note 6, supra, in 1987 the Commission
had removed the structural separation requirement for
CPE.
21
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:::e f:::mmiss l.Cn.

r---.;.- ::~ans ::ave -..-.

7~e ~=~=~~~i~g debace over =~e adequacy ~: =~e

:~mm~ssicn's ~ew requiremencs and enfcr=emenc =apabi:~-

=~es has led. and will apparenc~y conc~~~e co lead. :0

cour~ c~allenges co Compucer ::I and ~=s ~mplemenca

c~on.22 auc =~e Commission has decerm~~ed :~ac, :~

:~ghc 0: all of che nonsc~~cc~ral safeguards c~ac are

~ow :~ place and operac~~g, =equ~=emencs for :ully 5epa~

~aced corporace subsidiar~es should ~o :onger be ~=posed

on che SOCs' enhanced services and C?E cperacions. 23

b. Applicacion of e~e Separace Subsidiary
Requiremencs in the Cell.lar Cgn;ex;

The separacion requiremencs have been applied.

and revised, ~n che cellular concexc. While cellular

ser/ice is scill provided :hrouqh a subsidiary separaced

:rom che BOC, :hac sucsidiary can provide cellular ~~E

and enhanced services, as well as ocher ~ublic Mobile

22
~ A.g., Stake of Califgrnia v. ~, 905 F.2d 1217

(9th Cir. 1990); Stake of California v. ~, 4 F.3d 1505
(9th Cir. 1993); Stake of Californ.a v. ~, 39 F.3d 919
(9th Cir. 1994), ~. den.ed, 115 S.Ct. 1427 (1995)
(che "California Cases") ."

23 A8 a result of the concinuinq challenges in che
California Caaes, the Commission has initiaced a
rulemakin9 proceedin9 co review che various
nonseruccural safeguards aqainsc SOC access
discriminacion and co reevaluace che need for scruccural
separacion requiremencs. ~ Cgmputer !II NPBM ac 1 2.
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~~nce ~~S c~eac:.=n =ve~ a decade ago. 7his evol~=:.=n

~as creaced a new sec == compec~=ors and has resul=ed :~

a f~ndamencal change :~ =~e way cell~lar carriers 9=0-

vide cheir service.

(i) ?~e-MFJ ~irel:ss ~arkek

When cell~lar service was :nicially incraduced,

~~e separac:.=~ requ:.remen:s ~ere ~~posed cn all ~~rel:=e

carr:ers. 24 The express mocivacion for che separacion

~equiremencs was che same as chac applied in C=mpu,:~ ;:

-- 1.~., co prevenc che dominanc wireline carrier from

using ics monopoly race base from local exchange service

co subsidize ics compecicive cellular service: and co

prevene possible ancicompeeieive conduce wieh respece co

:neerconneccion by che monopoly provider of local ex

change service. 25 In 1982, ~h. FCC ~emoved che separace

subsidiary requiremene from all wireline carriers excepc

AT.T, noeing ehe siqnificanc cases of che requiremenc ~o

26che independenc celephone comp&n~es.

24 Cellular Order ae 1 51.

25 dla. ae l' 48-51 and Cellular Beconsidera;ion Or er
ae 1 45.
26
~ Cellular Reconsidera;;;n Order ae ., 44-46.
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aocs. At :~at. :~~e. :~e 30Cs prov:ded cellular serlice

solely _" ;egic;; pursuant. := c~e CommJ.ssion' s wirel~:-.e

allocat.ion scheme. 27 :ndeed. unt.l.l clarified by the

D.C. Circui:, ~any believed thae :~e MFJ precluded t~e

RHCs and :~eir subsidiaries :rom e;;gagl.ng i~ any out. of

:'egl.cn act.=.~it.~es at. all. 29 ~J.ke AT&T =efore. :he aocs

were :~en t.he local exchange provl.ders in many markecs

in which they were also the wirel~;;e providers of cel

lular service. wieh the presumed abiliey and inceneive

to disadvaneage their compeeieors. For example, in dis-

cussing the alleged need for separat.ion, the Commission

obserred thae "if the RaOCs are permie:.ed to markee

cellular services . on an unseparat.ed basis,

:here are opport.unities t.o engage :n cross

subsidizaeion" and t~e "due to t.he Bacs conerol over

local exchange facilities and. ~ence, conerol of access

to ehe neework. there is the poeeneial that t.he BOCs

could inhibit. access . . . to t.he nonwireline carrier

27
~ Cellular Order at 1 42 n.S6.

28 ~ ynited States v. We,cern Electric Co.; 797 F.2d
1082, 1091-92 (D.C. C1r. 1986) (vacat~ng Judge Greene's
order barring t.he BOCs from provl.ding out of region
exchange service pursuant to the MFJ). ~. denied, 480
U.S. 922 (1987).
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cregc;aph;; areas where t~ey ~ere c~e L~C and ~~ac ~~ey

exchange rnarkecs.

We believe ~hae, ~y dec~ding ~o require scr~c-

~~ral separaeion for soc ~ell~lar operaeions based

solely =:1 i.:s :;~;u;e~ :: ~ec~s~on -- and ~~c~ouc ~
: ~ .- -

sgc Separa;ign Order ae , 61.

review of ~he ~~plicaeions of scr~c:ural separacion :n

~he coneexe of cellular serv~ce -- ehe Commission did

noe adequaeely consider wheeher ~here was a need for

such rules even for in r:gign SOC cellular service. :n-

deed, :he Commission ieself has queseioned wheeher :0

reeain seruceural separaeion for such service. For ex-

ample, ~n ehe soc Separa;;;n ;rder :he Commission seaced

~hae ~= would rev~ew ehe appropriaeeness of ser~ce~ral

separaeion afeer cwo year5. 30 ~oreover, in its 1990

29 sgc separation Order ae " 28, 48. The need to
avoid cros.-suCsidizaeion has been ehe basis for the
imposition of seruceural separaeion in oeher areas as
well. ~, ~.g., !n the Matter of Application of
Generll ;elephone and ;1=c;;;0.=5 CPrP0ration ;0 Acquir:
Con;rgl 9f Telene; Cgrpora;;on and i;s Wholly-Owned
Subs1diary Telene; Commun.ca;;ons Corporatign,- 72 FCC 2d
111 ae 1 83 (1979), mgdified, 72 FCC 2d 516 (1979),
recon. denied, 84 FCC 2d 18 (1979).

30



=~llul.a.r
"1 ,

se~,~=~ al~=ge~~~r.~-

:~e C=mm~ss~on ~as r~ccgni:ed. :~e ~eed :=r sc~~c~~=al

questionable.

However. even ~: the ~~les make sense ~~ r~g~on

~hic~ ~e would dispucel, :~ey cbv~ously make ~o sense

Nhen a SOC =el:~lar af:~:~ace o::ers cell~lar or any

=ther serr~ce ou; ;: ;,gicn. 7he entire premise c:

structural separation is that the sacs have contr=l over

local exchange services within cheir regions, and that

str~ctural separation is necessary to prevent the SOCs

from abusing chat position by either cross-subsidizing

cheir cellular affiliates or by discriminating against

=ompeting carriers that need to be interconnected ~it:h

the local landline system. Whether or not: chese con-

cerns cont:inue to apply in region, both of these con

cerns simply do not exist cu;side the areas in which che

31 Notice of Proposed Rule Making and Tentative
~ecision, In ;he Matter of omendment gf the Commission'S
Rules to Establish New eer30nal Communica;ions Serr1;e,
7 FCC Rcd. 5676 at 1 76 (1992). The Comm1ssion
ultimately concluded in its Second Report and Order in
that proceeding that the record did not yet allow it to
make a final decision on this issue (again, with no
ment:ion of out: of region act:ivities). pes Second Bepgr;
and Ordor at: n.98.
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~:~cieed. Nhi~e e~e C=mm~ssio~ =riginal~y ~~~~=~d

:hac sacs provide cellular service :~rough subsid~ar~es

separace :rom e~e ~ECs and :~e Ccmpucer == subsid~aries,

and inic:ally required thac all cellular CPE and en-

hanced services be provided only c~rougn che Compu~er r:

subsidiaries,32 :he Commission subsequencly reversed

:hac ~ec~s~on and permic~ed :~e aoc ~ell~lar subs~c~ar

ies co markec cellular CPE (and enhanced services I .33

The Commission provided a number of reasons for permic-

ting che incegraeion of these aceivieies, including ehe

faces chae:

(1) eliminaeion of ehe separaee subsidiary re
quiremene would foseer a more compecie~ve

cellular CPE markeeplace;34

32
~ BOC Segar.kign Order, and ~emorandum Opinion and

Order on Recons~derae~on, ?glicy and Rules Cgncerr.;tig
ene furnishing gf ellscgmer Prem1ses Equipm,nk' ;nhan;ed
Servi;es and Cellular Cgmmun.;ak+gns Servi;e. by ehe
Sell Oger.king Cgmpanie., 1984 WL 88997 ae , 2 n.4 (June
26,1984).

33 Aa discussed in ehae Repore and Order, ana in che
NPRM which precedea ie, chere is no justification for
limiting che eype. of compecieive services which che
cellular subsidiary can provide, or restriceing ehe
manner in which they are provided. ~ Notice of
Proposed Rule Making, 1984 WL 92576 (July 6, 1984) and
Repore and Order, In the"Mahter of PglibY and Rule.
Con;erninq the FUrnishing of eushomer 2remiscI Eguip
men;, Enhln;ed Servise. and Cellular Cgmmuni;acigns
Servi;e. by the Sell Opera;inq Companie., 1985 WL 95930
(March 13. 1985) '.

34 IQ•• Repore ana Order ae , 8.
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(2) ~~e s~9arace subs~c~arl requiremenc ~osed

ser~=~s ~=~pec~=~~e d~sadvancages ~~ e~e

aocs' cellular subs~d~ar~es because e~ev ~ere

~he only cell~lar enc~~~es ehac could ~oc'
offer prospecc~~e c~seomers ene conven~ence

of .deal~~g wleh one :~~ for cell~lar servlce
ana C~E;~~ and

(3) ehe coses of separae~on oueweigh ehe benefi:s
obeained (noeing ehae consumers would likely
benefit from effic~encles realized from
shared scaff, expenses, plane and equipmene
if ehe separaeion requlremene was lifced) .36

:n deciding chae ~he aoc =ellular subsidiaries

could also provide ocher ~obile services ~n adaie~on co

cellular service and C~E, :he Commission noeed ehae:

[O]ur presene policy [ser~ceural separa
eionl will impede compeeition by pre
vencing one seccor of ene cellular in
ausery from offering ehe f~ll speccrum of
mobile services and CPE. Furchermore,
because compeeicion is impeded.
concinuaeion of ehe policy imposes coses
by impeding ehe growch and developmene of
ehe mobile services induscry generally,
and by prevencing ehe ~nduscry from
realiZing joinc cperae~ng efficlencies. 37

35 la. ac , 9.

36 IQ. ac , 18. ~Because ~h. RHes' cellular
subsidiaries muse compeee wlch companies ehae offer one
seop shopping for service and CPE. separacion
conscieuces a 'cose' in eh. ~orm of loae business. The
transaceion coses associaeed wlen scruceural separaeion
therefore interfere with eh. RHea' cellular subsid
iaries' ability to compece, ~d the gro~n o~ ene
cellular indusery as a whole.· ~.

37 la. ac , 32.



anl~ke ~hen :~e separae~=n ~2qtl~~2menes ~ere

=ellular service boeh in and oues~de of ~~e regions i~

~hic~ ~~eir SOC af:i:iaees provide local exchange ser-

vice. Such oue of region aceivieies were unaneicipaeed

ae ~~e eime of diveseieure. 38

SBMS has for many years been in vigorous compee~-

ocher ~on-BOC :ECs outs~de of SWBT's region. For ex-

ample, SBMS compeees wieh Sell Aelaneic in ehe

Wasningeon/Baltimore MSAs, ~ieh Amerieech in C~icago

(and elsewhere in Illinois), wieh NYNEX in Soseon (and

elsewhere in Massachusetts), and wieh NYNEX and Roches-

cer ~elephone in Upseate New YorK. In fact, ;wo-thirds

of SEMS's POPs are ou,side of SHBT's region.

38 Judge Harold Greene recenely noeed ehe fact ~hae SOC
exeraregional activities were unaneicipaeed in ehe
coneext of his finding thae ~~e faceual underpinning of
ehe MFJ had changed suffic~ently to warrane grant of
AT&T's waiver requese to acquire McCaw: "A8 chis coure
noeed in 1984, , (nlo one conneceed wieh ehe negoeiae~on,

ehe drafting, or the modificaeion of the decree
envisioned that the Regional Holding Companies would
seek to enter new compeeitive markees on a broad scale
within a few monehs, lee alone a few weeks after
divestiture .... ' United State. v. Wes,c;n Elcs'riS Co.,
592 F.Supp. 846, 858 (D.C.:. 1984); ~ AlaQ quieed
States v. Weltern Eles,ric ;;., 673 F.Supp. 525, SB2
(D.O.C. 1987) (noeing the surprising exeene and breadth
of the Regional Companies' far-flung enterprises)."
United Stake. v. Wel,ern Elec;~;b Co., 158 F.~.O. 211,
215 n.ll (D.D.C. 1994), a£:'1, ~6 :.3d 1198 (D.C. Cir.
1995) .
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:~cal exchange provider -- does ~oe apply where ehe aoc

::el~u~ar aff~:~aee is providing C~~E service oueside cf

~hae SOC's region, :he separaeion rules have no meaning

or purpose i~ :his coneexe. 39

2. ~~e Commission Has ?~ev~ously Recognized
~hae Str~c:~ral Separae:.on Should ~oe 5e
~equ:.=ed for :::e Oue == ~eg~on Ace:.v~e:.es

of a Lie

Althouqh simple logic alone shows why ser~ce~ral

separaeion should noe be requ~red here, :he Commission

has, in facc, already seaeed thae ehe concerns underly

ing the separaeion requiremenes do noe apply when aLEC

provides service oue of region. Specifically, in a 1984

~~lemaking proceeding, the Commission deeermined thae

:elephone common carriers need noe file applicaeions

~nder Seccion 214 of the Commun~caeions Acc for perm~s-

sion to conscrucc lines for eicher cable services or

non-common carrier services oucside of the celephone

39 Consiscenc with the Commission's recene Report: and
Order. In the Mat;er of Eligibilicy for ;he Specialized
Mobile Radio Service, and Radio Servi;e, in ;he 220-222
MHz Land Mobile Band and Use of Radio Qispa;;h
Communica;ions, 1995 WL 94463 ae " 20-24 (1995), SBMS
would, of course, adhere to che joine cost and affiliaee
transaceion rules applicable co CMRS providers wieh LEC
affiliaees.
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.;0=::mpany' 5 :-~gl.::::. :'!or~over, ~::'e ,:=:nm~ss~c:". aiso :-o.:led

-- ....--
5e~i~=~S ~hen ~::'~y wer~ pr~vl.ded cue cf :-~gl.cn.

In ~=s NPRM in =~e Seceion 214 proceeding, ~~e

Comm~ssion expla~::ed :~ae :he raeionales f~r r~qul.r~::g

Commission auehor~zaeion under Seceion 214 for the c::n-

ser~ceion of new lines were: (1) to prevene any i~-

proper additi::n 0: coses to the raee base f~r regulaeed
..... ) .... 41

seri~=es ana \~ ~~ prevene =l.scr~~l.nael.on. These. ::f

course, are virt~ally the same c~ncerns thae led the

Commission to require seruceural separaeion for SOC =~l-

lular operacions. !n the Seceion 214 proceeding, how

ever, the Commission expressly concluded thae those ra

tionales do noe apply oue of reqion:

Requiring prior auchorizaeion of a
carrier's facilieies under Seceion 214 can
serve to limit duplicacive, unnecessary, or
inefficiene facl.lities ehae would inflate
the carrier's race base and lead to higher
charges e~ users of common carrier services.
We also have used scrueiny under Seceion 214

Notice of Proposed Rulemakinq, In the MAtter of
Blanket Section 214 Authori;aeion fgr Provision by a
Telephone Common Carri,r of Lines for itS Cable
Televiaion and Other ~~n-Common Carrier Seryi;" OUtside
its T,lephgne Seryice Are., 96 FCC 2d 623 ae , 4 (1984).
The title of this proceeding, wnich refers to services
offered "Oueside (the carrier's1 ~elephcne Service Are.
cle.rly refleces the Comm1SS1on'S underseandinq thae out
of reqion aceivities require differene tre.tmene.

40 Seceion 214 of the Communicaeions Ace of 1934,
47 U.S.C. S 214 (1988), requires carriers to obtain
Commis8ion auehorizaeion prior to ehe conseruction,
acquisieion, or operacion of any line.
41



~= :.::e
:ommun~~ae~~ns Ac:. suc~ as non-
disc=~~l~ac:=~ :~ c:mmcn car~~~r servi=es.
~~heSA ;:Isons :;r ;:gula,g~{ sc~;;~;y ~; ~

;I;.;:;IS =3;;:;;;:s go ~o~ =er;a+n ~hen a
carr;:; ;;ns;~;;;s c~annels f;r ;;s own
cable ;elev*s~on service or lines for a non
common ;arr~:r se~,.c: ~u;s~de of ;;s cWO
;elepGone ser'.c: area. 2

In its Repor~ and Order adopcing ehe proposed

requlaeions. ;he Commission also expressly found ;~ae

ser~c;~ral separaeion was noc ~ecessary for oue of re-

~ion aceivieies. :ne of ;~e commencors had responded t9

;he ~PRM by suggeseing thae if the Commission deci~ed

noc ;0 require applicacions under Seccion 214 ic should

inscead require scruccural separacion for the ouc of

region cable television operacions of a telephone common

carrier. The Commission rejected this suggescion, seat

ing "[wle see no reason why a rule eliminating any re-

quiremenc for such applications should engender the need

:or scruccural separacion.,,43

42 lQ. (emphasis added) .
43 Rlpor; and Order, +n ;~e Matter of Blanket Seccion
214 Authorization for Prov.sion bv a Telephone Common
Carr.er of Lines for i;. Cable Ielev.sion and Okher Non
Common Carrier Seryi;es Ou,11de itl Telephone Service
a.&&, 98 FCC 2d 354 at 1 7 (1984). The Commis8ion did
require that a telephone common carrier offering such
services OUt of region record the COStS of those
services on separate books of accounc from those of its
common carrier services.

See also Third Repore and Order, In the Mat,er of
TELEPHONE COMPANY-CABLE T;LEYISION Cross-Ownership Rule,
Sec;;gns 63.54-63,58, CC Okt. ~o. 87-266, FCC 95-203

[Foocnoce continued on next pagel



:ZC :;eraees oue c= region :~ere is no danger of e~:~er

iisc=~~inaeion or i~proper snif~ing of cos~s. Acccrd-

:~giy. as t~e Commission recognized i~ :~a~ proceedi~g,

:~ere is no reason to impose s~ruc~~ral separa~ion ~ere.

3. PCS Providers Are No~ Subjec~ to the
S.para,. Subsidiary R.qu.=emen,s

As i~ the case of cue of req~on cable , .• ;.ne

serl~ce by a LEC. :~e Ccmm~ss~on recen~ly de~ermined ~o~

to require s~ruc~ural separa~ion for providers of

Personal Communicaeions Services, whose services will be

iden~ical or equivalene to those offered by cellular

prOViders. Each will offer wireless telephone services.

each will marke~ to the same c~seomers, and each service

will be used as t~e basis for an integrated package of

~~reless and lanoline telephone service. Bue for :~e

:ac~ :hae the services operate on differene frequencies,

there are few, if any, subsean~ive differences beeween

the services.

Never~heles., in eseablishing the regulatory

framework for PCS, the COmm1sa.on specifically declined

to apply the separation requirements to the provision of

(Foo~noee coneinued from previous pagel
(rele••ed May lS', 1995), for a discussion of in region
cable service by a LEe.



7~e C=mm~ssic~ made ~= =~ear ~~ac a SOC ~ay c~oose :=

~~:v~de ?cs: (a) direc~~1 c~rcugn c~e ~~C :=self

(b) t "" h' 1 .. 45.•roug l.CS separace cellu ar s s~a~ary.

The Commission has recognized chac allow1ng the

LEes co provide PCSserv~ce will ~esulc :n a number of

significane benefies co consumers. !n deciding againsc

imposing a separace subsidiary ~equi~emenc for PCS, :he

C:mm1ssicn noeed t~ac "~llcw~ng :zes co 9are~=ipace :~

?CS may produce significanc econom~es of scope beeween

wireline and PCS neeworks." ~. ae , 126. The Commis

sion noted that these economies would promote the devel

opmene of PCS and "will yield a broader range of PCS

services at lower coses to consumers." ~. The

Commission discussed other benefits to consumers of in-

teqration:

In addi.t. ion. allow1nq ="ZCs co provide PCS
service should encourage chem to develop
their wireline archit.ectures to better
accommodate all PCS serv1ces. We also
conclude, based on t.he record. that the

44
~ PCS Second Report and Order at 1 126 n.98.

4S lQ. A misapplication of ehe separation requirements
to the provision of CLLE serv1ce by SBMS would create a
bizarre anomaly, even in req10n. For example. SWBT is a
LEC in various locations in Oklahoma and SBMS provides,
and will proVide. two forms oe ~ service in Oklahoma:
cellular service in Oklahoma City and PCS in Tulsa.
Section 22.903 appears to preclude the integration of
LEC and CMRS (cellular) serv~ce i~ Oklahoma City, while
the PCS rules permit the inteqrae1.on of LEC and CMRS
(PCS) service in Tulsa.
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=ell~:ar-?CS ~o~~=:es ~~a~caced above are
adequace co ensure c~ac ~ZCs ~o ~oc =ehave
~~ an anc~compe~:::'le manr.er. 7~us, ~o

~ew separace subsidiary ~equ:remencs are
~ecessary for ~ECs \:ncl~cii~g SOCs) :~ac

?rcv~de pes. :ndeed, by ser~=usly li~ic

:ng c~e abilicy of LECs co cake advancage
of the~r pocencial econom~es of scope,
such ~equ~remencs would jeopardize, if ~oc

eliminate, :he public interesc benefits we
seek :~rough tEC partic~pat:cn in PCS. 46

rn addition co recoqnizi~g the benefits of inte-

graci~g :andli~e and wireless serr~ce in che contexc of

?CS, :~e C=mm~ss~cn has reccgn:zed :~e ~eeci :or regula-

tory symmec~1 for ocher wireless providers in its Com

mercial ~obile Radio Services (~S) proceeciing. 47 By

granting chis Motion. the Commission can make it clear

that cellular providers may also offer to consumers t~e

benefits of an integrated package of wireless and

landli~e services. Indeed. as che pes orders demon-

strate, :here are sound public ;olicy reasons to allow

46
~. (Citation omitted) .

47 The CMRS proceeding was initiated to create a
"comprehensive regulatory framework for all mobile radio
services." First Report and Order. Implement;ation of
Sest;ions 3(n) and 332 of the Communicat;ions Ast;;
Requlat;ory Treatment; of Mob.le Services, 9 FCC Red. 1056
at 1 2 (1994). In its CMRS proceeding the Commission
acknowledged Congress' clear intent to create regulatory
symmetry among similar mobile services and noted that
"examining and establishing the proper mix of
safeguards" to foster competition through regulatory
symmetry is an important isaue. s.u. Second Report and
Order. Implement;it;ion of Sest;ion 3(n} and 332 of the
Communicat;ions Aet;; Requlat;ory Treatment; 9f Mobile
Seryice" 9 FCC Red. 1411 at l' 2, 218-219 (1994).
Erratum, 9 FCC Red. 2156 (1994). ;econ. pending.
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are =-.~ ::"easons

or := disadvaneage a cellular provider ~-a-~ a ~CS

prov:.der wieh ::"espece :~ ete abil~:y t.~ offer packages

of services, :::.cluding wireless and C·.LE.

J. The ?rovlsion of ComDeei:ive Landline ~ocal

Exchange Service by a Cellular Aff~liaee 0:
a BOC "~ue of Reglcn~ :s ConSlscenc wich :he
C;mm.sslc;'S ~ules

As explained above, :he public inceresc will be

served by, and etere is no policy juscificacion f~r lim-

iting, :he provision of competi:ive landline local ex-

change service by a cellular affiliace of a BOC oucside

ehe aoc's region. Indeed, in lighc of today's eechnol

oqy and marketplace, chere are subscancial public ben-

efies co be derived from che integracion of wireless and

C!..LE services.

1. There are No Benefi:s, and Only Detriments,
From Separa;ion Regulremen;s in :his Con:ex;

There is widespread agreemenc among national and

state legislators and regulators that cechnological ad

vances, and marketplace and regulatory developments,

have set the stage for compeeition in ~he provision of

local exchange service. Vigorous competition. has re

sulted and will continue to result in new services, re-

duced prices and cechnological advances to a greater
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:a~= ==mpe~~~~=~ ~s al:=wea. ~~e soone= :~e advancages

== ==mpet~:~=n Nlll acc~~e ~o :~e ~ubl~= at large.

~hile ent~=ely ~ew compe~~~~ve local exc~ange carr~ers

Nil: eventually arise. ~: ~s more :~kely that ~~mea~ate

and effective competition with incumbent ~ECs w~ll :~rst

be provided by existi~g telecommunications providers

expanding their service offerings t~ include local ex

=tange serv:=e. 7~ese telecommun~cations prOViders ~ave

the ~nfrastr~cture and t~e technical, :inancial and

managerial resources to compete effectively and quickly

with the incumbent LEC.

Thus, in the short to mid-term, vigorous competi

tion is most likely to arise if cellular affiliates of

the BOCs are allowed fully to integrate out of region

competi~ive local exchange service with their out of

region cellular :acilities, systems and personnel, as

set forth above, in order quickly to bring the benefits

of competition to the public.

In Rochester, the NY-PSC has approved Rochester

Telephone's OMP and the proposed restructuring of Roch

ester Telephone, which included introduction of competi

tion in the provision of .local exchange service. Onder

the OMP, Rochester Telephone's business and resi~ential

local exchange service will be provi~ed to prospective

resellers at a specified ~wholesale rate." In a~ition,
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:n anc~=ipaci=n == ana ~~sponse ~~ c~e OMP, ~

~~mber =f carri~rs tave =bca~~ea c~rc~=i=acion ~= ;ro-

".. ide :'ccal exchange sernce i..:l che ?.oches~er service

~rea :ncl~ding eoch :ac~~i:ies basea and resale ser-

such as A7'7 ana ocher :XCs, and ~i~e Warr.er

--mmu~'-"''''._-s 48-_. .._--'--.....
:~:ied :0 proviae :'ocal :xc~ange ser~ice in Rochescer is

~he same company which ;rovides i..:S :XC service. AT'T

is inceqracing i:s personnel. :ac~li:ies and operacions

co prOVide chese services, and i: is aneicipaced chac

AT&T will incegrace its PCSoperacions in Buffalo and

Rochescer wich i:s LEC and :XC cperacions in chose mar-

~ecs. Similarly, ~ime Warner ~as begun :ntegrati:lg :~s

48 At the present time. :he ~·rSC has indicated thae
it will certify competitive local excnange carriers in
all markets and is currencly In t~e midse of a
proceeding to define che exeant of requlation of such
compecitively prOVided local excnange service and the
incumbents. In addition, char. lS a separate proceeding
with respece to continuing requlation of New York
Telephone Company, the largest incumbent LEe in the
state. Rochester Telephone's CMP, ~owever, will remain
unique to its service area.
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;hene serv:.:::es ;- -~at -ar~~t ~9_e. _.. ..~ ~_ . And. - - .:: ==urse, :,,,ocn-

Communications -- plans to previde a var:.ety of ":"::.te-

grated serlice packages long distance. :ocal serl:.ce,

~ireless. and related tecr~ologies -- and charge for

those services on a single bill for each c-.J.stomer."SO

Denial of the ~~li::.g requested Motion

~il: ser:.ously ccmprcm~se ~~e aoi:~~! of SEMS viably :0

compeee againsc these ~elecommun~cations companies in

the provision of local exchange service in Rocheseer and

ocher out of region markecs. ~ikew~se, being required

to sell cellular service on a stand-alone basis when

ocher competitors can provide integrated packages of

wireless and landline service will, over time, impair

SBMS's ability co compete in the cellular markee as

·....ell.

In order to compeee with such providers, which

are able to integrate their developing local exchange

business with substantial existing facilities, systems

~ "Frontier's Busines. Plan Targets Integrated
Services," Telecommunica;ioQI Repor:s, May 1, 1995 at
p. 25.

49 ~ "So, You Want to Get :nto Telephony? Before you
do, take a look at Time Warner's strategy in Rocheseer,
N.Y., site of the nation'S first cable/telephony plant,"
Cableyision, June 5, 1995 at p. 24.
50
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2nd ;ersc:"l:lel, -- ._~.=.--- _..~-

~lre:ess ~==per~~es i~ Roc~escer ~nd e:sewnere. _~

~ighc of AT~T's recen~ filing :~ !llir.o~s and t~e ocher

developmencs discussed i~ the accached Exhibic ~2, S3MS

expec~s che same circumscances to occur in ocher auc af

region markecs where it provides cellular service. 51

2. 7he uncercaincy Regardi~g the Applicabilicy
of S:c;;?n 22.993 ~; ~~is C;n;ex;

Noching i~ Secc~on =2.903 (or any ocher ~~le of

which we are aware) would preclude SBMS-NY Services (and

similar subsidiaries of SBWH) from providing ~~E ser

vice on a scand-alone basis upon receipt of applicable

scate certificacions. However, as discussed above, an

improper reading of Seccion 22.903 -- which fails co

consider the purposes underlying che rule and the mar

ketplace circumscances which exisced when the separacion

requiremencs were adopted might suggest thac SBMS

itself may noe be able to do so, and/or that the degree

of planned integracion between SBMS and SBMS-NY Services

51 Ie is noc unreasonable to anticipate that AT&T,
Sprint (and its PCS con.ort~um), ~CS PrimeCo and others
will seek to provide these sam. integrated services i~
competition with SWBT and SBMS in SWBT's in region
territories. The•• companies, including PCS PrimeCo
which is mad. up of four BOCs, will have no separacion
requirements. Similarly, no separacion requiremencs
should be imposed on SWBT and SBMS by § 22.903, particu
larly where they. provide ccmcecicive services. This
faccor alone justifies the eiiminacion of § 22.903 in
region a. well.



--. ~ l::Il----, .- ~~e aoser.ce --

:EC operaeions. and since separaeion makes absolucely ~o

sense oue 0: region. we celieve c~ac :he proper :neer-

precacion of c~e ~~le :s chac :: does noc prevenc SEMS

and SBMS-NY Services from i~cegraeir.g cheir ace~vicies

~o ~rov~de :~ose cenefi:s cuc of region.

Onforcunacely, s~nce c~e Comm~ssion did noc con-

sider ouc of region accivicies when ehe rule was draf:ed

(or when i: was more recencly rewricten), che broad lan-

guaqe thae ie used to ensure separaeion of in region

aceivieies can be read Co cover oue of region aceivieies

as well. 52 Onder chis reading, SBMS and SBMS-NY Ser-

vices mighe noe be permicced co work coqecher in che

~anner described above co offer ehe public low cosc and

effi:iene ~-LE services or an incegraeed packaqe of

wireless and landline services. SBMS would have co op-

eraee ae a compeeieive disadvancaqe ~ a ~ Rocheseer

Telephone, AT&T, Time Warner and SBMS's ocher compeei-

tors.

Since noehinq in Sece~on 22.903 "expressly prohib

ies SBMS from providing ~-LE service cue of re9ion, and

S2
~ "!neroduceion" section of this Motion, supra.
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=readly. ~ac~er.:~ ~~e excenc :~ac :~e language -- :~e

~~le may be bread enough arguably :~ require separacien

of cue of regie~ accivi:ies. we subm~= :~ac :~e breadch

of thac language merely refleccs :he C::mmission's ef-

:or~s :0 ensure t:hac :here would be no loopholes wich

respec: :0 i~ ~egien ser/ice, :he only kind of service

:~en =cnt:empla:ed. 7hus. while :~e 9rchibi:~cn may =cn-

:~nue to apply :n region (although we dispuce thac it:

should). a declaracory ruling is appropriace here :0

make clear chac the Commission's separacion rules do

noc, and were never ineended to, apply to the oue of

region accivieies addressed in this Mocion.

E. A Declaracory Ruling is Appropriate in
this Case and Should P~omp;ly be Gran;=d

Seceion 1.2 of the Commission's Rules provides

thae the Commission may on moe ion, or on its own mocion,

"issue a declaracory ruling cerminacing a concroversy or

removing uncer1:ainty." 47 C.F.R § l.2. A declaracory

rulinq is appropriate in this case to remove uncer1:ainey
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~en:s '~:::ier 5ec~:"=:: ::. ?~3 a.nci any -:~::e:- =::l.e == =~-

serv~ce cy ~~e cell~lar aff~:~ace of a aoc. 53

AS demonsc=aced above. :~e underlying purposes of

Secc~=n 22.903 -- i.~., :he prevencion of c=oss-

subsidizacion becween requlaeedand unrequlaeed accivie~es

and :~e preveneion of possible ancicompeci:ive discrimina-

:ion :~ :~e ~rovision 0: access and :~:erconnec:~=n :0 ~o-

nopoly :andl~ne :acilieies -- are noe even ~mplicaced by

chis proposed oue of region service. :n face. grane of

chis Mocion will promoce che Commission's goal of expanded

compecieion in ehe local exchange. !t will allow a scrong

compecieor eo ucilize exiscing ~acilieies. syscems and

personnel eo meec che needs of a broader range of

cuscomers for high quality, economical local exchange

serv~ce and ineegraeed serv~ces. :ssuance of the

declaracory ruling is in ehe public ineerese because ie

S3 The FCC issues declaracory ~~lings where it finds
thac the public incerese will be served by che requesced
ruling.

Additionally, the incroduceory paragraph of Seccion
22.903 provides that a BOC ~u.c ~se a separace
subsidiary for the provis:on of cellular service only
"unless ocherwise auchori.:ed by the FCC." For the
reasons prOVided in this Moe~on. ie is withouc quescion
appropriace for ehe Commis810n eo recognize ene
permissibility of ehe ineegraced provision of cellular
and CLLE service by a cellular affiliaee of a BOC oue of
reg-ion.
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~x~S=~~g and :~=~=e ~~s=cmers 'I~~ ava~: :~emselves cf' a

-~m~e~~~~ve a~tA~-a~~'leu S4_w _ ... __ •• __ •

70 t~e c:n==ary, application

case would cause ~~due hardship and f~~strate SBMS's

abil~ty to prov~de an eff~=~ent, effect~ve competitive

serv~ce t~ a wide ~ange of c~stomers.

Sect~~n ::.?03 was never ~~tended :0 apply :0 t~e

cut of region provision of C~L~ service by the cellular

aff~~iate of a SOC. This Mot~on ~erely seeks conf~rma

tion of that i~terpretation, an i~terpretation which is

plainly in the public interest. ~oreover, the Congres-

sional mandate for regulatory symmetr/ among similar

mobile services :~rther supports grant of this Motion.

Finally, SiMS urges prompt action on t~is Motion.

~e believe that prompt act~on ~s not only appropriate

but ~ecessary, in order to promote the Commission'S

policy of encouraging compet~tion in the local exchange

and wireless markets, and to allow SBMS to compete ef

fectively in local exchange markets that are rapidly

becoming more competitive. Aa discussed above, such

54
~ Declaratory Order, :M the Xat;=r of Parti;ioning

Plan gf Bay Spring. T=l=phon. C;mpany. PCS PrimeCo. H.P.
and Pet=rson Cgun;y CQmmun1ca;~;ns. ~.P., 1995 WL 237334
at 1 6 (Chief, ~ireless Telecommun~cat~onsBureau, April
18, ~995).
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~oc::~scer. ~:ew 'f::rK and :'s aoouc '::::l

~cher ~arke~s. 7hese c=mpanies are i~cegrac~~g :ac~:~-

:ies. sys~ems. :nd personr.el so as t:::l offer packages of

~ireless, :ocal exchange, :~~erexchange, video and ocher

serlices.

Unless che Commiss~on promp~~y issues che pro-

;osed dec~arac::ry ~~li~g, =3MS ~~l: =e severely d~sad-

van~aged in che markee :or in~egraeed wireless and

landline services, and che provision of ~ew cuseomer

services by a robuse compeeicor will be delayed and, if

delayed, may noe ma~erialize.
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DIRECT TESTIMONY OF CHARLOTTE F. TERKEURST
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DOCKET 98-0555

INTRODUCTION

A. Qualifications

Please state your name, position, and business address.

My name is Charlotte F. TerKeurst. I am a Vice President ofCompetitive Strategies

Group, Ltd. My business address is 70 East Lake Street, 7th Floor, Chicago, Illinois.

Please summarize your qualifications and educational background.

I joined CSG in August 1997. I consult primarily on issues related to competitive entry,

alternative regulation, number portability, and universal service.

Prior to joining CSG, I was employed by the Illinois Commerce Commission

(Commission) as Manager ofthe Telecommunications Division and earlier as Director of

the Telecommunications Program in the Office ofPolicy and Planning. In addition to

managing technical staff, I was the lead staffwitness in several proceedings, including

the Commission's investigation into Ameritech Illinois' compliance with Section 271(c)

ofthe Telecommunications Act of 1996 (the 1996 Act). After passage ofthe 1996 Act, I

spent significant time working With Federal Communications Commission (FCC) and
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1 National Association ofRegulatory Utility Commissioners representatives on federal and

2 State efforts to implement the new requirements.

3

4 I was Manager ofthe Telecommunications Department at the Missouri Publi.c Service

5 Commission in 1991-1993. That Department addressed most aspects of
.

6 telecommunications regulation in Missouri, including tariff filings, rate design,

7 depreciation, and quality of service oversight.

8

9 From 1980 until 1991, I was employed by the California Public Utilities Commission

10 (CPUC), where I held several positions on the technical energy staff, as an advisor to a

11 Commissioner, and as an administrative law judge. As an advisor, I dealt with both

12 energy and telecommunications issues, including state implementation ofAT&T's

13 divestiture. As an administrative law judge, I handled telecommunications matters,

14 including cases addressing alternative regulation and intraLATA competition for Pacific

15 Bell Telephone Company and GTE California, and regulatory flexibility for AT&T. For

16 five semesters, I taught a graduate course entitled "Legal and Regulatory Aspects of

17 Telecommunications" at Golden Gate University.

18

19 I have filed testimony or appeared before commissions in the states ofCalifomia,

20 Colorado, Illinois, Indiana, Kentucky, Missouri, Ohio, and Texas. I hold a Bachelor of

21 Science degree in mathematics from the University ofMississippi and a Master of

22 Science degree in electrical engineering from the University of Illinois at Champaign-

2
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Urbana. I have also taken engineering and economics classes at the Los Angeles and

Berkeley campuses of the University ofCalifornia A detailed description ofmy

qualifications and experience is attached to my testimony as Attachment 1.

On whose behalfare you testifying in this proceeding?

.
I am presenting testimony on behalfofthe Government and Consumer Intervenors (Gel),

consisting ofthe Attorney General ofthe State of Illinois on behalfofthe People of the

State of Illinois, the Cook County State's Attorney on behalfof the People ofCook

County, and the Citizens Utility Board (CUB).

B. Summary oftestimony

Please summarize the testimony you are presenting in this matter.

The proposed merger between SBC and Ameritech raises grave concerns in a number of

areas.. I examine, in particular, quality of service issues (addressed in Section 7-204(b)(1)

of the Public Utilities Act); regulatory issues (Section 7-204(b)(S»; effects on

competition (Section 7-204(b)(6»; the flow-through ofmerger benefits (Section 7-

204(c»; and merger tenns and conditions (Section 7-204(f). The supposed benefits of

the merger must be weighed against the risks. In this case, the risks of the merger, as it is

proposed, outweigh the benefits.

While the proposed merger undoubtedly would have the potential for significant cost

savings and synergies, as the entities consolidate their operations and reap the benefits of

3
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I their enhanced purchasing power, the Applicants exaggerate the benefits ofthe merger to

2 consumers. The merger as proposed also threatens to undennine the significant progress

3 this Commission has made toward opening local markets to competition, maintaining

4 quality ofservice and infonned choices for all customers, ensuring that netwQrk

5 investment in the basic infrastructure continues, advancing Illinois' efforts in telephone

6 number administration, and protecting basic service rates for residential consumers

7 during the transition to effective competition.

8

9 Many ofthe supposed benefits ofthe merger may be obtained through steps short ofan

10 acquisition and in ways that would not carry with them the broad risks inherent in the

11 merger. Further, operating efficiencies, innovations, and the development ofnew

12 products and services could be achieved more reliably through the opening ofSBC's and

13 Ameritech's local markets and the development ofrobust competition.

14

IS There is significant concern that SBC may allow the quality ofservice and the level of

16 network investment in Ameritech states to deteriorate and use the resulting cost savings

17 for investments elsewhere. In addition, SBC has made clear that it plans to raid the

18 employee resources ofAmeritech to staffthe expansion plans in other states. As another

19 concern, the multi-state consolidation and broad out-of-region expansion plans would

20 inevitably divert management attention from.the provisioning ofbasic service in Illinois.

21

4
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Contrary to the Applicants' claims, the reduction in the number of large local exchange

2 carriers could tend to reduce innovation and the development ofother "best practices"l

3 that could then diffuse throughout the country. This would tend to delay, rather than

4 expedite, the introduction ofnew products and services. Additional mergers.spawned by

5 this merger would exacerbate this reversion to ''Bell-shaped'' monolithic research and
..

6 development efforts.

7

8 The Commission should make clear that misleading and overly aggressive marketing

9 practices should not be considered to be ''best practices" for importation in Illinois. Any

10 revenue enhancements, which SBC touts as a central benefit of the proposed merger,

11 should not come as the result ofmisleading customers. Particularly with the lack of

12 widespread competitive alternatives, local exchange companies must be mindful oftheir

13 continuing public utility role in educating customers. The importation ofabusive

14 marketing practices, which have been alleged in California, would lead to customer

IS dissatisfaction and would force the Commission to micromanage SBC's marketing

16 practices.

17

18

19

In Section ill.A ofthis testimony, I describe the minimal amounts of local competition

that currently exist in the Ameritech and SBC regions. While competitive gains in

I SBC uses the renn "best practices" to refer to "the best ideas and practices developed through years ofexperience
by the telephone and wireless subsidiaries of four different companies-SBC, Ameritech, Telesis and SNET-in
addition to ideas developed through working with numerous foreign carriers." Merger of SBC Communications
Inc. and Ameritech Corporation, Description of the Transaction, Public Interest Showing and Related
Demonstrations (FCC Merger Filing), filed with the FCC, July 24, 1998, at 46.

5


