"Rocnester Ta2lepncne”', angd resold fuUrsSuant s Rocnes-
z2r Tz2lepnone’s "Cgen Marker -lan" zthe “2MP"‘.9 scme
ents 2 L:zcal service, such as :he icops, will crze-
ably ce cvrovided py resale even after cther faciliz:ies
nave ceen acguired ky lease c<r purchase. In order =
succeed under :these cirzcumstances, SBMS would have =5 e
at L=2ast as efficient as its compec:=o5rs and be able o
offer similar services cr tackages. 7To attain the re-
suired efficrencles, SBMS neec:s o ceginl as soon as tos-
sible to use 1ts own cellular fac:iitcies, systems, and

personnel to provide some services wnich will be part of

the CLLE service.
Thus, the ocpportunities presenced by the entry of

existing cellular providers into the provision of CLLE

service are numerous and substant:ial. hev include:

? The New York State Public Service Commission approved
a Joint Stipulaticn and Agreement embodying the OFM ina
an order :ssued and effect:ve on November 10, 1994.
(Opinion No. 94-25; Case No. 3$3-C0103 - Petition of
Rochester Telephone Corporaticn £ar Approval of Proposed
Restructuring Plan.) The Joint Stipulaciocn and
Agreement provided for the cevelopment cf telecom-
munications competition in che Rochester, New York area,
including competitive local exchange service by
facilities based carriers and resellers commencing
January 1, 1995. In this regard, the OMP addresses
wholesale pricing, number gortability, intraLATA
presubscription, interconnecz:.cn standards and
reciprocal terminacing access.

-

For a recent FCC discussion of the OMB, see

Order, In the Matter of Rocheacer Talephope Corporation:
=T - s - 2

FCC 95-96, 1995 WL 101438 at 9% 2-4 (19995).




The apillizy I z2illlar zroviders I utilize
tneir existing Iscillcties, systems and cer-
] sonnel more efiiz:isncly, i crder s ctrovide
‘ an effactive ccmpercizive landline alternac:ve
220 tRe existing LZC. '

The capac:ity and sccpe t2 serve additicral
custcmers (including zoth commercial and
residencial cusctcmers) afnd troader areas e
yond those targeted by CAPs and others),
since the existing cackbone facilities fzr-
the cellular system cover the entire markec
area and are not ccnfined to the "downtcwn
loop*";

The apilizy t©o crovide cne-stcp sShopping, as
well as new services, .nciluding basic ser-
vices, along wita ennanced and vertical ser-
vices, which would not ctherwise be avail-
able, by integract.ng wireless and CLLE ser-
vices and avoiding the need for duplicacive

wireline and wireless equipment and services;
and

The existence of a provider with market pres-
ence and experience, giving it the cp-
portunity to succeed and provide real compe-
ticion.

On the other hand, :hese opportunitcies would te
iiminished, cr perhaps even .cst, £ SBMS and S3MS-NY
Services are unable to integrace cheir facilities, sys-
tems and personnel -- due to a misapplication or misin-
terpretation of the separaticn requirements of Section
22.903 to this case. Not only would SBMS and SBMS-NY
Services be unable to provide new services to a wide
range of customers, but also, even if they tried to do
SO on a non-integrated basis, they coculd not compete as

effectively with other service providers who are not

subject to separation requirements.




Fer example, AT&T -5 alrsady aucthcrized t:

v1de [zcal 2xchange serwvice .n New 7York thrcugh

-—ae

R

T2 same
::mpany’:hat';rovides interexchange servize. AT&T 3:so
Iiled an Application for a Certificate of Exchange Ser-
7ice Authorizy with the Illinois Ccmmerce Commissicn cn
May 3, 1395 seeking authority to provide facilities-
based and resold exchange telecommunications services,
which cculd then ze combined wich other services, .a-
zluding ®CS, sold by AT&T. Similarly, as noted abové.
Rochescter Telephone has cbtained apprcval Zrom the NY-
?SC of its Open Market Plan. Under the OMP, Rochescter
Telephcne will use one affiliated corporation to provide
local exchange service and to provide basic network ser-
vices such as unbundled local loop, switching and trans-
port. facilities on a wholesale tasis to resellers inter-
ested in providing local exchange service. A second
affiliacte, Frontier Communications of Rochester ("Fron-
tier*), will offer local exchange service (initially on
a resale basis) in competition with Rochescer Telephone
and other providers of local service in Rochester, to-
gether with a variety of other services on an integrated
basis, including long distance, wireless, and related
services. Finally, Time Warner is now offering local
telephone service in Rochester on an integrated basis

with its cable system in that market.




The <eclaratsry TUling raguestad nere L3 neces-

sary in crder =z remove :ncer=-

. . e
inzy ragarziing the 3pil-

LN

=2y 22 a 30C zsilular affiliace == compete cut of regicn

Sn the same clane as cthers ia2.g., IXCs, cable ccmpa-

‘=
nies, 2CS providers, non-30C cellular providers, szg.!

which are now providing, or will soon bte providing, such

integrated services. O

3. SBMS’'s Proposal For zhe Integratisn
of Cellular and CLLE Facilizies,
st:gz <1 énd Davegzngl

As discussed above, SBWH has created SBMS-NY Ser-
vices due to the uncertainty which exists regarding the
application of the Commission’s separation requirements
to the provision of out of region CLLE service by the
cellular affiliate of a BOC. Pending action by the Com-

mission, SBMS-NY Services will be staffed and operated

10 ruling such as that requested in this Motion is
not needed (nor is one being sought) with respect to the
provision of PCS service, since both Section 22.903(g)
of the Commission‘s Rules and the Second Report and
Order in the PCS rulemaking proceedings make clear that
SWBT and SBMS can directly provide PCS service both in
and out of regicn without a separate subsidiary. 3See
Seccnd Report and Order,

isn New
commupnicacions Services, 8 FCC Rcd. 7700 ac 1 126 n.98
(1993) ("BCS Second Report and Orderx*) ("Under our PCS
rules . . . BOCs are free toc chocse whether or not they
will provide PCS through their separate cellular
subsidiaries."), recon., 9 FCC Rcd. 4957 (199%4),

Erratum, 1994 WL 382529 (released July 22, 199%4),
fursher recon., 9 FCC Recd. 4441 (199%4).




-ndependencly Ircm S3MS’'s ceillilar svscams Lo New

"2 tfhe Commissicn agrees with S3MS that che rules
permit SBMS tS crovide cut of regicn CLLZ service di-
rectly (or thrcough a clcsely-integrated atfilliate), and
that separaticn requirementcs do not apply to the provi-
sion of such service, :then S3MS and SBMS-NY Services can
Segin t> provide competitive _ccal exchange service i
iocnester under :he recently-approved CMP cg ap .ns2-
graged b SEMS will provide lcocal exchange service
through the most efficient ccmbination of resold ser-
vices and owned or leased facilities. It will cbvicusly
be most econcmically sound if, wherever and whenever
able to do so, SBMS shares its cellular facilities, sys-
tems and personnel with those of SEMS-NY Services I
Rochriester.

SEMS anticipates, Ssr example, using its ceilular

switch to provide local switching and its backbone

11 In New York, and probably in each of the other ocut
of region markets where SBMS will provide CLLE service,
a separate corporate entity (like SBMS-NY Services) will
be formed within the SBWH family to provide che service
even with the requested declaracory ruling. However, if
the requested ruling is granced, while each entity will
have its own books and records and cercain limited
personnel, their operations will be closely integrated
with those of SBEMS (and its subsidiaries or affil;a;es)
providing cellular service in each market. Facilities,
systems, and personnel will be shared, and the same
directors and officers will serve both the cellular and
the CLLE entities.




~angline and mizrcwave networks oW used I ccnnecs
Tell sites) I grovide some Lszal -ranspersT.  Cther Za-
sxlizzies, such as cffice space, Zurnizure, Iixtures ang

squicment will Ze shared, as will administrative systems
and personnel. Credit confirmaticn, billing and ccolilec-
tion, custcmer care and financial contrzl systems will
Ce ccmbined ts serve both the cellular and the CLLE
Zusinesses. Fersonnel experiesnced :inl cthe installatiosn,
Taintenance, repair, sales and marxeting of :né ceilular
service will aiso be assigned responsibilicy fcr CLLZ
service.

As discussed above, without the ability to inte-
grate and to share existing cellular facilities, systems
and personnel :in providing CLLE service, SBMS would be
starting £rom ground zero, at a ccmpecitive disadvantage
0 such ccmpetizors as the incumpent LEC, and its ubig-
llitous netwerk iafrastructure and universal markec cres-
ence, and other local exchange seﬁvice providers, such
as AT&T and other IXCs, PCS providers, non-BOC cellular
providers and cable companies. (See summary at attached
Exhibit #2.) Each has an established markec and exist-
ing infrastructure and business with which to integrate
its local exchange service efforts. Under such circum-
stances, without the recquested declaratory ruling,

SEMS’'s ability to provide new services for a wide range




[
n
'

cf custcmers will e compromised and tie viapiliTy of
I3MS 3s & ccmpetiiive provider —eccmes Iuesticnable.
ainly at :the ccmmencemenc <Z cperatizns, and

crocably Zcor tle next several years, resale cZ at l=asc

"

the local lcop facilities of the incumpent LZC will :e

needed cy providers of CLLE service. Accordiagly., :in
e Rocnrester marketplace, :the CMP approved by the NY-
FSC reversed the policy prochibiting the resale of resi-
Zentcial .ccal =xchange service and nOw requires Rocnes-
zer Telepncne to make local Locps as well as residencial
service available on a resale rasis. To be competi::ive
in Rocihiester, SBMS must not only package high-value
added services with any services purchased for resaile,
but also, it must create greater efficiencies in connec-
ion with any facilities-based service offerings by in-
tagrating cellular and local exchange facilicies, sys-
Zems and cersonnel as muchh as possible.

These types of integration are essential if SBEMS
is to be an effective competcitor not only with Rochester
Telephone, but also with AT&T, Time Warner and other
companies which have this capability. Furthermore, as
discussed below, there is no reason to constrain SBMS's
ability to compete quickly and effectively by applying
separation requirements which serve no purpose in this

contexct.




7he Commissicn 2as long recsgnized the substan-

tial ccsts and lcss of effiziencies wnich are caused :zv

tne separaticn requirements. As a result, in deciding

whether -5 require separaticn (and specific elements c:f

separation), in specific situations, the Commission has

balanced -hose ccsts with the possible benefits to com-
recitisn. It has required separation only where ch

scsts were not unduly furdensome and were seen as neces-
sary to address specific competitive <:c:1:1c:erns.1'2
The existing separation requirements of Section

22.903 derive from the provision, originally by AT&T and

12 In deciding to require only AT&T to provide cellular
service through a separate subsidiary, the "benefit" of
the separate subsidiary requirement was cited as its
ability to address concerns regarding cross-subsidies
and tcossible interconnection abuses linked to the
control of "bottleneck* LEC facilities, and the "costs*
were identified as the duplicative staffs and dis-
economies resulting from separate transmission
facilities. Memorandum Opinicn and Order on Re-
consideration, In Che Matter of an Inquiry Iato the Use
- 70 -
communicacions Systems, 89 FCC 2d S8 at 91 44-4S (1982),
further recon., 90 FCC 24 571 (1982), pet. £or zeview

dismissed sub nom. United States v. ECC, No. 82-1526
(D.C. Cir. 1983).

In the case of gun of region CLLE service by th
cellular affiliace of a BOC, cthere is png benefit to be
derived from a separation requirement since there are no
links -to "bottleneck" LEC facilities; racther, the

separation requirements would simply create unnecessary
costs.




~nere ATXT's LZCs, 3nc sucsegquently the 30Cs, were

71ewed ‘as having "=ottlenecik moncroiies with respec:t o
- - e . . 1

egsential LEZC facilities and services. 3 The separat.cn

requirements reflected two ctrincipal concerns:

-

L3 The separaticn requiremencs as initially applied "z
AT&T were, by definitien, cationwide 1in scope. When
they were extended to the 30Cs, their scope was, by
definicion, -imited to whers —he 30Cs cperated -- i.8.,
in region -- where the B50Cs ccntrzlled the cottlenecx
facilizies. As the Commissicon expiained:

The structural separation requirements of
the Computer II rules and the cellular rules
were adopted at a time when AT&T comprised a
nationwide system of toth interexchange and
local exchange service providers chat
serviced rirtually 100 percent of all inter-
state telephone users and approximately 80

percent of all local exchange telephone
users.

Report and Order, Ig the Macter of Policy and Rules

o = M - -~

she Jel. Operaciag Compaples, 95 FCC 24 1117 ac 1 7
(1983), aff’'d sub pom. Illingig Sell Talephone Co. V.

ICC, 740 F.2d 465 (7:11 Cir. 1984) ("BQC Separation
Qrdez") .

And the Commission decided to extend the

separation requirements to the BOCs’ in region provision
of cellular service because:

(Tlhe potential for anticompetitive abuse against
cellular carriers will also exist after

divestiture . . . due to the BOCs control over
local exchange facilities and, hence, control of
access to the necwork . . . ." Id. at ¥ 48.

- * * <

By contrast, out of region there is no

"bottleneck" owned or operated by SBMS or any of its
affiliaces.




Irsss- sqcs;:;:ac--“ -- snifzing zne
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Swscs <= ‘“--UL ated services Lot zhe rav-.

2nue requirsments Icor *ecu-au=a services I
cuscily nign races Isr regulated services and
Z5 allcw arciiicially (and antic smpeciIively)
0w rates t: ce cnarged for unregulated sar-
vices; and

e rossikble access/interconnection discrimina-

tion -- j.2., atilizing lscal "bottleneck®
facilities to favor cthe LEC’'s own services
and to harm ccmpecitors which require access
to the local facilities.

Neither =f these ccncerns is implicated here.

Sa 2

—~E ama

The separation requirements have been discussed
and applied most extensively in zhe context of the BOCs’
provision of enhanced services and CPE, as recentcly sum-
marized in the Commission‘s Computer TI1 Notice of Pro-
posed Rulemaking.14 The Ccmmission described similar
:easdns for che initial creacicn of the separate subsid-
~ary requirement in the cellular con:e#t.ls The factual

underpinnings of these riles and the facts relevantc o

14 Notice of Proposed Rulemaking, In the Magter of
S an i . -
wmmm. CC Dkt. No. 95-
20, FCC 95-48 at 1Y 3-10 (released Feb. 21, 1995)
("Computer III NPRM").
15 - ‘ N -
See Report and Order, o =he v a Iz

! , 36 FCC 24 469 (1981)
("Callulax Order“), recopn., 39 FCC 2d 58 ("Cellulazr
Essgnazdsza;;gn_gzdgz ) (subsequent history at nocte 12,
supza) .




Iois MoticIn are csmpletely Ziffsrenz. Indeed, :tne sepa-
Tac.con reguirements do not apply To these Zacts.

a.. Computer II Ratigcnale for ==

In 1ts S2ggngd Compucger T-quisr proceeding, the
Ccmmissicn establisned rules for AT&T -0 provide en-

hanced services and C?E.ls

While entry into those mar-
<ets wasg expected to provide new services, increased
competiicn, and cther cuplic cenerfics, the Commission
sougnt > protect two fundamencal -aterests: :those of
captive telephone company ratepayers and those of com-
petitors, =xisting and prospective, in the enhanced ser-

vices and CPE markecs.l7

The Commission‘’s first concern was that AT&T
might abuse its market power with respect to local ex-

18 It

change and exchange access teslephcne services.
could, .t was celieved, crzss-supsidize its entzy and
competiticn in the enhanced services and CPE markets by

shifting costs from its ccmpetitive cperations into its

18 See Final Decision, e Mate

, 77 FCC 24 384 (1980) ("Eipal
Decision“), recon., 84 FCC 2d SO0 (1981), further recon..

88 FCC 2d S12 (1981), aff'd sub nom. cComputex 3nd
' ' ‘a v. TCC, 693 F.24 138 (D.C.

cemmunications Indug, Ass g

Cir. 1982), gers. denied, 461 U.S. 238 (1983).

17 Final Decision at ¥ 208.

18 Such a concern does not apply to de _novo entry Qut

of region by a company which 13 going to compete against
the exiscting LEC.
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ragqulaced, such ccst shilting would harm zetn
12s tz2lsphene ratepayers and its compecitors Lo znese
new markets. The Commission also believed that ATET
could use izs ccntrol over essential, “"tottleneck" local
telephcne facilities, on which its ccmpetitors were da-
pendent :5 cffer zheir cwn products and services, :in a
discriminatory manner =2 advantage L:ts own enhanced ser-
r1ces and CPE cperaticns.

To prevent cross-subsidization and discrimina-
tion, the Commission found that the imposition <f a
separate subsidiary requirement was warranted. The
Commission recognized that this would be costly, both in
terms of direct costs and lost efficiencies, and even
lost services that might not be develcped or made
available to consumers at all, tut it believed that the
requirement was nevertheless necessary to prevent
possible abuse. See Id. ac 91 233-264.

By the time of the Third Ccmpucer Inguixy, the
Commission was in the process of establishing signifi-
cant "non-structural" safequards, including cost ac-
counting rules, audit requirements, get£g., which were
designed to detect and deter attempts ‘at cross-

subsidization and to avoid the harsh anticompetitive
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£2¢ct3 ¢ arciiizial ssparaticn raguLlremencs. The

Zocmmissicn and Tany states were 31s0 MOVIng away Irsm

rate-cased regulaticn 2% tasic services and tswards .o

cent.ve Cr price cap ragulacicn, which dramatically re-
duced the incentive to shift costs from an unregulated
service to the regulated entity. This pattery of new
protections ans cthanged circumstances was viewed as suf-
£icient t©2 prevent cross-subsidizaticon, o the penefic
5 tcth ta2lepncne company rateravers and ennanced sér-

vices ccmpeti:ors.zo

The Commission believed that preventing discrimi-
nation, the other justification for separate subsidiary
requirements, required additional steps. It, therefore,
also based its justification for the removal of BOC
separate subsidiary requiremencs on the develcpment and
implementaticn of requirements regarding Comparably E£-
ficient Interccnnection ("CEI") and Open Network Archi-

21

tecture ("ONA"). Each of the BOCs, including SWBT,

13 For a review of the Computer III decisions and the

evolution of non-structural safeguards, see compugex 122
NPRM at 19 3-10, 15-31.
20 As noted in note 6, sypra, in 1987 the Commission

had removed the structural separacion requirement oz
CPE.

21l

-

Report and Order, In the Matter of Amendment of
\ 2 fass
M ‘ , 104 FCC 24 958 at 1% 111-116
(1986) (subsequent history omitted).




the Ccmmissicn.

The czntinuing cebate cver =ne adequacy ci ~=e
Commissicn’s new requirements and enfcrcement Zapapili-
ties has led, and will apparently continue to lead. 2
courz challenges to Computer III and i:ts implemenca-
:ion.zz But the Commissicn has determined zhat, i
~ight cf£ all <f the nonstructural safeguards chat are
now i place and cperating, requirements f£or fully sepa-
rated corporate subsidiar:ies should no _onger te imposed
23

cn the B30Cs‘ ennanced services and CPE cperations.

b. Application of the Separate Subsidiary

The separation requirements have been applied,
and revised, in the cellular context. While cellular
service is still provided zhrough a subsidiary separaced
from the BOC, chat subsidiary can provide cellular C2E

and enhanced services, as well as other Public Mobile

22 gee s.g., State of California v. GG, 905 F.2d 1217
(9th Cir. 1990); sStage of Califormia v. ECC, 4 F.3d 1505
(9th Cir. 1993); ﬁgagg_gj_galg.g;nlg v. FCC, 39 F.3d 919
(9th Cir. 1994), cert. dgnm 15 S.Ct. 1427 (1995)
(che "California Cases*).

23 s a result of the continuing challenges in the
California Cases, the Commission has initiated a
rulemaking proceeding to review the various
nonstructural safeguards against BOC access
discriminacion and to reevaluate the need for structural

separation requirements. See Compucexr TII NPRM at Y 2.
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Serwvi.ces, ot 1o regicn and cuc oI ragicn. The cel
-=2lar ilndusctry nas aiso greatly =2xpanced and svolved
since LTS creati:zn cver a decade sgo. This evolucticn
nas created a new set cI competicors and has resulzed i
a fundamental change :in the way cellular carriers c¢ro-
vide their service.

(L)

When cellular service was :initially introduced,

ine separaticn reguirements were -mposed cn all wireiizn

carriers.z4 The express motivacion for the separation
requirements was the same as that applied in Computexr 12

-- 4.8., to prevent the dominant wireline carrier Irom
using its monopoly rate base from loccal exchange service
to subsidize its competitive cellular service; and to
prevent possible anticompetitive conduct with respect to
interconnection by the monopoly provider of locai ex-
change service.zs In 1982, zhe FCC removed the separate
subsidiary requirement from ail wireline carriers except
AT&T, noting the significant costs of the requirement O

the independent telephcne companxes.zs

2% cellular order ac 1 si.

25 Id. at 1% 48-51 and Callular Reconsideration Ordex
at 1 4§S.

28 See Cellular Recongideragicn Ordex at 1Y 44-46.




After Zdivestizire, the =CC Sasraracish Crdier

- = St = =

ransierred the separate subsidiary regquiremenc I35 zhe
30Cs. At that :ime, the 30Cs prcovided cellular service

solely 1o regic= rursuant == the Csmmission’s wirel:in

27

allcoccaticn scheme. indeed, until clarified ty tche

D.C. Circuiz, many telieved that the MFJ precluded the

RHCs and their subsidiaries frcm engaging in any cut cf

regicn activitiaes at all.23 _ike AT&T tefore, :the 30Cs

were then the lccal exchange providers in many markets

[d

in which they were also the wireline providers of cel-
lular service, with the presumed ability and incentive
to disadvantage their competitors. For example, in dis-
cussing the alleged need for separacion, the Commission
obserﬁed thact "if the RBOCs are permitted to market

cellular services . . . on an unseparated basis,
there are opportunities to engage .1 cross-
subsidization* and that "due t> :hé BOCs control over
local exchange facilities and, hence, control of access
to the network, there is the potential that the BOCs

could inhibit access . . . to the nonwireline carrier

27 See Cellular Order at ¥ 42 n.S6.

28 United States v. Western Elsctric Co., 797 F.2d
1082, 1091-92 (D.C. Cir. 1386) (vacating Judge Greene's

order barring the BOCs from providing cut of region

exchange service pursuant to thae MFJ), gerxt. denied, 480
U.S. 922 (1987).




WOlISh ZImpecs2s Lo the same :arke:.":9 These statamens
s ccurse, are clearly Tased cni the asSsSumptisn Tnat the
geggzraphnis e where they were the LEC and that :tihey
migat, therefcre, exploit their zositica in those Lccal
axchange markects.

We pelisve that, by deciding =To require struc-
tural separaticn Zor 30C ceilular cperations ktased
soleiy cn its Zzmpyger T2 Zecisicn -- and wichout 3 Iull
review of the impiications cf structural separaticn :n
the ccntext of ceilular service -- the Commission did
not adequately consider whether there was a need for
such rules even £or jip regicp BOC cellular service. In-
deed, the Commission itself has questioned whether o
recain structural separation for such service. For ex-
ample, in the BQC Separatizn Zrder -he Commission stated
that it would review the appropriaceness of structural

separaticn after two years.jo Moreover, in its 13990

23 act 19 28, 48. The need to
avoid cross-subsidization has been the basis for the
imposition of structural separation in other areas as
well. See, e.g9., bl i '

-

A o S . .
™ - 1 W -
Subsidiary Telepet Communications Corporation,- 72 FCC 2d
111 ac 1 83 (1979), modified, 72 FCC 2d 516 (1979},

recon. denied, 84 FCC 24 18 (1979).

30 BQC Separation Qrdex at ¥ 61.




wotzze =I Prcpcecsed Rule Making Icr :CS service, the I:zm-
T1SSlCn sougnit Ccmments cn el:l
ractisn Izr S0C czellular servize al:izgetiner

he Commission nas raccgnized, :the need for structur

(4

separaticn Ior 13 regign cellular service is, at ktestc,
Juesticnable.
dowever, 2ven 12 the rules make sense in region

wnich we would dispute), they cbviocusly make no sense

(4]
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wnen a 30C ceilzlar affilisce cfifars ce

other service gyug 2f£f regicn. The entire premise c

(A1)

structural separation is that the 30Cs have control over
local exchange services within their regions, and that
structural separation is necessary to prevent the BOCs
from abusing chat position by either cross-subsidizing
their cellular affiliates or by discriminating agaiast
competing carriers that need to be interccnnected with
zhe local landline system. Whether or not these con-
cerns continue to apply in region, both of these con-

cerns simply do not exist cutside the areas in which the

31 Notice of Proposed Rule Making and Tentative
Decision, In the Matter of Amendmenc of the commission's

- : : -, -
7 FCC Red. S676 at 1 76 (1992). The Commission
ultimately concluded in its Second Report and Order in
that proceeding that the record did not yet allow it to
make a final decision on this issue (again, with no

mention of out of region activities). PCS Second Report
and Qorder at n.98.
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ndeed, wnils che Commissicn criginally required
that 30Cs provide cellular service through subsidiar:es
separate Irom the LZCs and :the Ccmputer II subsidiaries,
and initially required that all cellular CPE and en-
hanced services be provided only cthrougn the Compucer I

32

subsidiar:ies, the Commissicn subsequently reversed

that Jdecisich and cermitted the 320C ceilular subsidiar-
ies to market cellular CPE (and ennanced services).33

The Commission provided a number cf reasocns for cermit-
ting the integration of these activities, including the

facts that:

(1) elimination of the separate subsidiary re-
quirement would foster a more competitive
cellular CPE markecplace;34

32 See 2QC Separation QOrdex, and Memorandum Opinion and
Order on Reconsideration, 2olicy and R[ules Concerning

Services and cellu] s : ! .
Bell Operacing Compapnies, 1984 WL 88997 at 1 2 n.4 (June
26, 1984).

33 e discussed in that Report and Order, and in the
NPRM which preceded it, there is no justification feor
limicing the types of competitive services which the
cellular subsidiary can provide, or restricting the
manner in which they are provided. See Notice of
Proposed Rule Making, 1984 WL 92576 (July 6, 1984) and
Report and Order, Ig the Matter of Policy and Rules

, 1985 WL 95930
(March 13, 198S)..

34 Id., Report and Order atc 1 8.




12) the separate subsidiary reguirement tosed
sericus <Impet.i.ve <isadvantages T2 toe
- 80Cs’ cellular subsicdiaries Cecause tley were
the cnly cellular entizies that csuld nct
cffer crospective customers the convenience

of dealing with cne firm ZIor callular service
and CPE;3> and

(3) the costs of separaticn cutweigh the benefits
cbtained (noting that consumers would likely
benefit from efficiencies realized from
shared staff, expenses, plant and equipment
if the separation requiremenc was lifted) .38

In deciding that the 20C cellular subsidiaries
could also provide other mobile services in addition co
cellular service and CPE, the Commission noted that:

(Olur present policy [structural separa-
tion] will impede compecition by pre-
venting one sector of the cellular in-
duscry from offering che full spectrum of
mobile services and CPE. Furthermore,
because competition is impeded,
continuation of the policy imposes costs
by impeding the growth and development of
the mobile services induscry generally,
and by preventing the .ndustry from
realizing joint cperat:ng efficiencies.?

35 Id. ac 1 9.
36 Id. ac 1 18. "Because =he RHCs' cellular
subsidiaries must compete with companies that offer one
stop shopping for service and CPE, separation
constitutes a ‘cost’ in the form of lost business. The
transaction costs associated with structural separation
therefore interfere with the RHCs’ cellular subsid-
iaries’ ability to compete, and the growth of the
cellular industry as a whole.* I4.

37 14, ac 1 32.
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Unlike wnen the separaticn regqulirsmencs wvere
adcrcced, "the ceilular affiliates cf the 30Cs ncw provice
cellular service poth in and ocutside of the regions in
which cheir B0C affiliates provide local exchange ser-
vice. Such out cf region activities were unanticipated
at cthe time of dives:icure.38

SBMS has £for many years peen in vigorous compec:-
z.2n with the ceilular affiliaces of ctiier BCCs and with
octher aon-BOC LEZCs outside of SWBT's region. For ex-
ample, SBMS ccmpetes with Bell Atlantic in the
Wasnington/Baltimore MSAs, with Ameritech in Chicago
(and elsewhere in Illinois), with NYNEX in Boston (and
elsewhere in Massachusetts), and with NYNEX and Roches-

zer Telephone in Upstate New York. In fact, Lwo-thizds

28 Judge Harold Greene recencly noted the fact that 30C
extraregional activities were unanticipated in the
context of his finding thac the factual underpinning of
the MFJ had changed sufficiently to warrant grant of
AT&T'S waiver request to acquire McCaw: "As this courc
noted in 1984, ’'(nlo one connected with the negotiation,
the drafting, or the modificacion of the decree
envisioned that the Regional Holding Companies would
seek tO enter new competitive markets on a broad scale
within a few months, let alone a few weeks after

divesciture....’ United Stages v. ¥ : b .
S92 F.Supp. 846, 858 (D.C.C. 1984); see algo United
Staces v. Wegcern Elegctric 22., 673 F.Supp. 525, S82

(D.D.C. 1987) (noting the surprising extent and breadth
of the Regicnal Companies’ far-flung enterprises).”
: v. Wesgerp Eleczzic CQ., 158 F.R.D. 211,

215 n.1l (D.D.C. 1394), aff’'d, 46 F.3d 1198 (D.C. Cir.
1995) .




Since :tne zasic ratiznals Izr toe separac.Lcin ra-
Juiirements -- the greventicn < cross-subsidies and ccs-
Sizle discrimiznatery .Lnterssnnectizn Zy the ilncumcent
~ocal exchance ctrovider -- dces not apply where the EOC

cellular affiliacte is providing CLLE service outside ct

that 30C’'s region, :-he separation rules have no meaning

Qr purpose in zhis contex:.39

2. The Commission Has Previousiy Recognized
That Structurali Separaticn Should Not Se
Required £cor tne Qut ci Regicn Actlivities

i 3 LEC

Although simple logic alone snbws why structural
separation should not be required here, the Commission
has, in fact, already stated that the concerns underly-
ing the separation requirements do not apply when a LEC
provides service out of region. Specifically, in a 1984
rulemaking proceeding, the Commission determined that
telephone common carriers need not £ile applications
under Section 214 of the Communications Act for permis-
sion to construct lines for either cable services or

non-common carrier services outside of the telephone

39 Consistent with the Commission’s recent Report and
Order, ihili hali

Mobile Ragdi . n . ; -
, 1995 WL 94463 at Y 20-24 (1995), SBMS

would, of course, adhere to the joint cost and affiliate

transaction rules applicable to CMRS providers with LEC
affiliaces.




- -
- -

scmpany’'s Iregich. Morecver, tinie Jcmmissich
Ihat structural ssparatizn was oot necessary fsr suc
services wnen tney were provided cut cf regicn.

In 1Is NPRM in the Secticn 214 proceeding, the
Ccmmission explained that the raticnales £or requir:ing
Commission author:izaticn under Section 214 for the ceon-
struction ¢f new lines were: (1) to prevent any im-
preper additicn cof costs to the rate base for regulated
services and .2) T2 prevent discr;mination.4l These, £
course, are virtually the same concerns that led the
Commission to regquire structural separacicn for BOC cel-
lular coperations. In the Section 214 proceeding, how-
ever, the Commission expressly concluded that those ra-
tionales do not apply out of region:

Requiring prior authorization of a
carrier’s facilities under Section 214 can
serve to limit duplicative, unnecessary, or
inefficient facilities that would inflace
the carrier‘s rate base and lead toc higher
charges to users of common carrier services.
We also have used scrutiny under Section 214

40 Section 214 of the Communicacions Act of 13934,

47 U.S.C. § 214 (1988), requires carriers to obtain
Commission authorization prior to the construction,
acquisition, or operation of any line.

41 Notice of Proposed Rulemaking, Ig the Matter of
p , , c v

=]
Telepi . B 3 : ~ap]
iLs Telephone Service Area, 96 FCC 2d 623 at 1 4 (1384).
The title of this proceeding, which refers to services
offered "Outside (the carrier‘s] Telephone Service Area”
clearly reflects the Commission‘’s understanding that ocut
of region activities require different treacment.




2 enicrce tihe policies ci Tizle I ¢l zhe
Communications ACT, sSuch as nen-
discriminaticn i commen carrier services
- - o . - -~ -
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In ics Report and Order adopting the proposed
regulations, the Commission also expressly found :zhat
structural separaticn was not necessary for ocut cf re-
Jion activities. CZne of the commenccrs had rﬂsncnced to
the NPRM by suggesting that if the Commission decided
not to require applications under Section 214 it should
instead require structural separatiocn for the out of
region cable television operations of a telephone common
carrier. The Commission rejected this suggestion, stat-
ing.“[wle see no reason why a rule eliminacing any re-

quirement for such applicacions should engender the need

for structural separaticn."43
42 .
Id. (emphasis added).
43 Report and Order, he M z p
. . — pomny
+ i s Talavia) Non -

commen Carriaer Servicea Quctside iCg Telephone Sexvice
Area, 98 FCC 24 354 at 1 7 (1984). The Commission did
require that a celephone common carrier offering such
services out of region record the costs of those
services on separate books of account from those of its
common carrier services.

See also Third Report and Crder, In the Matter of

w cc Dk:. No. 87-266, FCC 95-203

(Footnote contznued on next pagel
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crcoceeding. wnen a
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ZZC crefates out ci regicn tiere is no danger cf eitrer

discriminacicn or impreper snifting of costs. Acccorad-

Y

ingly, as the Ccmmission recognized ia that proceeding,

[

here is nc reason to impose structural separation nere.

3. PCS Providers Are Not Subject to the
3 4 R -

As in the case of cut of regicn cable line
service py a LEC, the Commissicn recencly determined not
to require structural separation for providers of
Personal Communications Services, whose services will be
identical or equivalent to those offered by cellular
providers. Each will cffer wireless telephone services,
each will market to the same custcmers, and each service
will be used as the basis for an integrated package of
wireiess and landline telepnone service. But for =2
fact that the services cperate on different frequencies,
there are few, if any, substantive differences between
the services.

Nevertheless, in establishing the regulatory
framework for PCS, the Commissicn specifically declined

to apply the separation requirements to the provision of

(Footnote continued from previous page}

(released May 16, 199S), for a discussion of in Isgion
cable service by a LEC.




7CS ty lccal excéhance carr

The Ccmmissicn made it clear that a 30C may choose -c

provide 2CS: (a) direczly chrcugn cthe LZC i:tself or
(b) through its separate cellular subsidiary.45
The Ccmmission has reccgnized that allowing the
LECs to provide PCS service will result in a number cf
significant benefits to consumers. In deciding against
imposing a separate subsidiary requirement for PCS, :the
Commissicn noted that "allcwing _=ZCs to participace -
?CS may produce significanc economies of scope between
wireline and PCS necworks." Id. at ¥ 126. The Commis-
sion noted that these economies would promote the devel-
opment of PCS and "will yield a broader range of PCS
services at lower costs tc ccocnsumers." Id. The
Commission discussed other tenefits to consumers of :in-
tegration:s
In addition, allowing LzZCs to provide PCS
service should encourage cthem to develcp
~their wireline architectures to better

accommodate all PCS services. We also
conclude, based con the record, that the

a4 See PCS Second Report 3nd QOrder at 1 126 n.98.

45 Id. A misapplication of the separation requirements
to the provision of CLLE service by SBMS would create a
bizarre anomaly, even in region. For example, SWBT s a
LEC in variocus locations in Cklahoma and SBMS provides,
and will provide, two forms cf CMRS service in Oklahoma:
cellular service in Oklahoma City and PCS in Tulsa.
Section 22.903 appears to preclude the integration of
LEC and CMRS (cellular) service in Oklahoma City, while
the PCS rules permit the integration of LEC and CMRS
(PCS) service in Tulsa.
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-?CS golicies .ndicated apove are
= 2nsure ztnac LZCs Zc not tehave
1% an antLcompetitlive manner.  Thus, o9
“ew separate subsidiary reguiraments are
Tecessary for LECs .incliuding 20Cs) :that
srovide PCS. Indeed, by ser:cusly limic-
ing the ability of LECs toc take advantage
of their potential economies cf scope,
such requirements would jeopardize, if noc
eiiminace, the public interest cenefits we
seek through LEC participaticn in PCS.48

In addition to recognizing the penefits of inte-

gracing landline and wireless service in the context of

“w

CS, zze Cocmmissicn has reccgnized the need Ssr regula-
Tory symmecry £or other wireless providers in i:s Cem-

mercial Mobile Radioc Services (CMRS) prcceeding.47 By

grantiag this Motion, the Commission can make it clear

that cellular providers may also offer to consumers the
benefics of an integrated package of wireless and

landline services. Indeed, as the PTS orders demon-

strate, there are sound public tolicy reasons to allow

46 -4 (citation omitted).

47 The CMRS proceeding was initiated to create a _
"comprehensive regulatory framework for all mob;le radio

services." Firsc Report and Order, Inplementation of
ect ] [ : : - . : E

Regulatory Treacment of Mobile Services, 9 FCC Red. 1056
at v 2 (1994). In its CMRS proceeding the Commission
acknowledged Congress‘ clear intent to create regulatory
symmecry among similar mobile services and noted that
"examining and establishing che proper mix of
safeguards” to foster competition through regulatory

symmetry is an important issue. Sae Second Report and
Order, Implementation of Section 3(n) and 332 of tha

Sommunications Act; Requiatory Treacment of MOblls
Services, 3 FCC Recd. 1411 at 1Y 2, 218-219 (199%4),
Erractum, 9 FCC Red. 21S6 (1994), recon. pending.




sntagracion cf lccal 2xcnange and wWirewLess servises even
i regicn. and thiat, With respect TS This Moticn, thars
ire no reasons == limiz suech integraticn gki z2f -=gicn
cr t: disadvantage a cellular provider zis-a-vis a PCS
crovider with respect 5 the abilizy to offer rackages
of services, including wireless and CLLE.
2. The Provision cf Competitive Landlinie Local
Exchange Service by a Cellular Affiliace c:Z

a BOC "Zut cf Regicn® Is Censistent with the
som lens R

As explained above, :the public interest will Dbe
served by, and there is no policy justification for lim-
iting, the provision of compecitive landline local ex-
change service by a cellular affiliate of a BOC cutside
the 30C’s region. Indeed, in light of today’s technol-
ogy and marketplace, there are substancial public ben?
efits to be derived from the iategration of wireless and
CLLZ services.

1. There are No Benefits, and Only Detriments,

There is widespread agreement among natiocnal and
state legislators and regulators that technological ad-
vances, and marketplace and regulatory developments,
have set the stage for competition in the provisicn of
local exchange service. Vigorous competition has re-
sulted and will continue to result in new services, re-

duced prices and technological advances to a greater




2xtent than tarsugn ragulatisn. The mere quickly Iull
dLr competitizn LS allcwed, tThe sooner -he advantsiges
S competiticon will accrue T2 the cublic at large.

Ahile entirely new ccmpetitive lzccal exchange carr:ers
will eventually arise, iz is more _ikely that ‘mmediace
and effective ccmpetizion with incumpent LECS will Zirsc
ce provided bty existing teleccmmunicaticons prcviders‘
expanding their service offerings t2 inciude lcoccal ex-
change service. These tesleccmmunicaticns cproviders nave
the :nfrastructure and the technical, financial and
managerial resources to compece effectively and quickly
with the incumbent LEC.

Thus, in the sheort to mid-term, vigorous competi-
tion is most likely to arise if cellular affiliaces of
the BOCs are allowed fully to integrate out of regicn
compecitive local exchange service with their ocut of
region cellular facilicies, systems and personnel, as
set forth above, in order quickly to bring the benefits
of competition to the public.

In Rochester, the NY-PSC has approved Rochester
Telephone’'s OMP and the proposed restructuring of Roch-
ester Telephone, which included introduction of compeci-
tion in the provision of local exchange service. Under
the OMP, Rochester Telephone'’'s business and residencial
local exchange service will be provided to prospective

resellers at a specified "wholesale rate." In addition,




laci..:tiss-cased zarriars, .nziuding cailular ang LIS
srsvicders, will esxchange trafific it an agreed ugon race

Icr lccal :ranspert and Lscal switzhing.

(A ]

in anticipaticn = and response => the CMP,

~umper <f carriers nave cotained cerciiizaticn Tz Tro-

')

7ide .ccal exchange service 1n the Rochester servic

irea -- including toth Zacilities based and resale ser-
71ce -- suchh as AT&T and cther IXCs, and Time Warner
Iommunizacicn .48 The AT&T 2ntocy wnich is already cer-
2.fied o provide locai 2xchange service in Rochester :is
e same ccmpany which crovides -:s IXC service. AT&T
is iategrating its personnel, facilities and operacions
to provide these services, and it is anticipated that
AT&T will integrate its PCS cperations in Buffalo and

Rocnester with its LEC and IXC cperaticns in those mar-

<ets. Similarly, Time Warner nas tegun iategrating its

48 At the present time, the NY-PSC has indicated that
it will certify competitive local exchange carriers in
all markets and is currencly :a che midst of a
proceeding to define the extent of regulation of such
competitively provided local exchange service and the
incumbents. In addition, there 13 a separate proceeding
with respect to continuing regulation of New York
Telephone Company, the largest iacumbent LEC in the
state. Rochester Telephone’'s CMP, rowever, will remain
unique to its service area.




ax1sting c3ble cceratizns Lo Roccnestar wWith LIS Tale-

- o - [ N R 49 X ‘ P N - ’
Thcne services L that markec. and, c-ZI ccurse, Focia-
2ster Tslepncne -- chrocugn the newly-formed Frontler
Communications -- plans to prcocvide a variecy <f "inte-
grated service packages -- long distance, local service,
wiraless, and relaced technologies -- and charge fcor

. . . .50
those services cn a single bill for each customer."
Denial of the ruling requested iz this Motion

will seriscusly ccmprsmise the apilizy <

(2]

SSMS viably =o
compete against these telecommunications ccmpanies in
the provision of local exchange service ia Rochester and
other out of region markets. Likewise, teing required
to sell cellular service on a stand-alone basis when
other competizors can provide integrated packages of
wireless and landline service will, over time, impair
SBMS’'s ability to compete in the cellular market as
well,

In order to compete with such providers, which
are able to integrate their developing local exchange

business with substantial existing facilities, systems

43 See "So, You Want to Get Into Telephony? Before you

do, take a look at Time Warner‘s strategy in Rochester,
N.Y., site of the natiocn’s firsc cable/telephony plant,”
Cablevision, June S, 1995 atc p. 24.

S0 See "Frontier‘s Business Plan Targets Integrated

Services," Telecommunications Reporcg, May 1, 1395 ac
p. 25.




and cerscnneli, 33MS raguires the same zbillizy o Lnte-
Frate the provision of local axchange service witl L:s
Wwireless groperties in Rochester and elsewnere. In

light of AT&T's recent £iling in Illinois and the cther
deveiopmencs discussed in the attached Exhibitc #2, 33MS
expects the same circumstances =5 occur in other sut of
regicn markets where it provides cellular service.51

2. The Jncerca;nty Qegarc-“g the Aonl;cabx--nv

Camms 2 Q - ——9

Nothing in Section 22.903 (or any other ruile of
which we are aware) would preclude SéMS-NY Services (and
similar subsidiaries of SBWH) from providing CLLE ser-
vice on a stand-alcne basis upon receipt of applicable
state certifications. However, as discussed above, an
improper reading of Section 22.903 -- which fails co
consider the purposes underlying the rule and the mar-
xetplace circumstances which existed when the separation
requirements were adopted -- might suggest that SBMS
itself may not be able to do so, and/or that the degree

of planned integration between SBMS and SBMS-NY Services

31 It is not unreasonable to anticipate that AT&T,
Sprint (and its PCS consortium), ?CS PrimeCo and others
will seek to provide these same integrated services in
competition with SWBT and SBMS in SWBT's in region
territories. These companies, including PCS PrimeCo
which is made up of four BOCs, will have no separatzcn
requirements. Similarly, no separation requirements
should be imposed on SWBT and SBMS by § 22.903, particu-
larly where they provide ccmpetitive services. This

factor alone justifies the elimination of § 22.903 in
region as well.




Tay St e <InsisStaAnT WiIIR Tne rule, Ln Tnhe apcsence ci

- eom  w by -

*ne regquestad Zeclaratssy rulling
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ince the r:le was

[

Slearly-drafted t©s reguirs structural separaticn tectween
3 BOC's L5 regign cellular activitcies and its affiliéted
ZZC cperaticns, and since separaticn makes absolutely no
sense out cI region, we celieve zhat the proper Inter-
pretcation of the rule is that it does not prevent SEMS
and SBMS-NY Services frcm integrating their activities
0 crovide those cenefits cut cf regicn.

Unfcrrtunatcely, since the Commission did'no: can-
sider ocut of regicn activities wnen the rule was dratfted
(or when it was more recently rewritten), the brocad lan-
guage that it used to ensure separation of in region

activities can be read to cover out of region activities

S2

as well. Under this reading, SBMS and SBMS-NY Ser-

vices might not be permitted to work together in the
mnanner described above to offer the public low cost and
efficient CLLE services or an integrated package of
wireless and landline services. SBMS would have to op-
erate at a competitive disadvantage vig 3 vig Rochescer
Telephone, AT&T, Time Warner and SBMS'’s other competi-
tors.

Since nothing in Section 22.903 expressly prohib-

its SEMS from providing CLLE service out of région, and

52 See "Introduction® secticn of this Motion, supzra.




Since such 3 sTrained r=zading c<:I that

ing c.le nas no ritilc-

=al zasig, there is no reason s read tne rule =0
crcadly. Ratner, 2 the extent that tnme _anguage <i fhe
rule may te crsad enough arguably =o reguire separatisn
of cut of regizn activicies, we submiz that ctle breadth
of that language merely reflects the Commission’'s ef-

forzs to ensure that :there would te noc lcopholes with

respect =5 in regicn service, the cnly <ind of service

)

=hen contemplated. Thus, while the p:cnibi:::nvmay on-
tinue ts apply in region (althougn we dispute that it
should), a declaratory ruling is appropriate here to
make clear that the Commission‘'s separation rules do
not, and were never intended to, apply to the cut cf

region activities addressed in this Motion.

E. A Declaratory Ruling is Apprcpriate in
$ o)

» [

Secticn 1.2 of the Commission’s Rules provides
that the Commission may on moticn, Or on its own motlion,
"issue a declaratory ruling terminating a ccntroversy or
removing uncertainty." 47 C.F.R § 1L.2. A declaratory

ruling is appropriate in this case to remove uncertainty




regariing the appiicapillizy
Juirsmenc: = competizive, cut =Z regicn l2cal axchange
service cy the cellular affililace of a BOC.
As demonstrited above, :the underlying purrcses cf
Sectizn 22.903 -- i.e., the prevention cf cross-
subsidizaticn between regulated and unregulated activities

and :zhe preventicn cf possible anticcmpetitive discrimina-

tion - the crovision of access and inzerconnectiIn T2 moO-
nopoly landline Zacilities -- are not even :implicated by
this proposed cut cf region service. In fact, grant of
this Motion will promote che Ccmmission’s goal of expanded
competition in the local exchange. It will allow a strong
competizor to utilize existing facilities, systems and
personnel o meet the needs of a broader range of
custcmers for high quality, economical local exchange

service and integrated services. Issuance of the

declaratory ruling is in the public interest because it

33 The FCC issues declaratery rulings where it finds
that the public interest will be served by the requested
ruling.

Additionally, the introductory paragraph of Section
22.903 provides that a BOC mustc :se a separate
subsidiary for the provics-.cn cf cellular service only
"unless otherwise authori-ed by cthe FCC." For the
reasons provided in this Motion, it is without question
appropriate for the Commission =0 recognize the
permissibility of the integrated provision of cellular
and CLLE service by a cellular affiliate of a BOC ocut of
region.




2x1sTing and Iuture custcemers "<=s avall themselilves ci' s

w
rs

sompetizive aitarnagive”. To the ccntrary, applicatien
cf the separaticn requirements cf Sectizn 22.903 =o this
case would cause undue nardship and £rustcrate SBMS's
ability to provide an efficient, affective ccmpetitive
service to a wide range cf custcmers.

- -

Section 2I2.303 was rever Lntended o apply <o tch

Q

ut <f regicn precvisicn of CLLE service by the cellular

'

ffiliacte of a BOC. This Moti:zn merely seeks confirma-
tion of that iaterpretation, an interpretation which is
plainly in the public interest. Moreover, the Congres-
sional mandate for regulatory symmeczry among similar
mobile services Zurther supports grant of this Motion.
Finally, S3MS urges prcmpt acticn on tlis Motion.
Ne celieve that crompt acticn s not cnly appropriace
but necessary, in order to prcmote the Commission’s
policy of encouraging competizion in the local exchange
and wireless markets, and to allow SBMS to compete ef-
fectively in local exchange markets that are rapidly

becoming more competitive. As discussed above, such

>4 sSee Declaratory Order, 15 she M $~ :
. : a ‘
and Pecerson County communicacicna, L.P,, 1995 WL 237334

at 9 6 (Chief, Wireless Teleccmmunications Bureau, Apri
18, 1998).




IompeTilIlcll Ty numercus CImpanles., Lono.d

I¥Cs, cable czmpanizes, znd ccthers .s already underway Lo

Rochastédr, lew Ysrk and Ls apout <o uafel
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other markecs. These ccmpanies are iLategratint facili-
zies, systems, ind personnel so as ta offer packages ci
wireiass, lccal exchange, .nterexchange, video and cther
services.

Unless the Ccocmmission promptly issues the £ro-
sosed declaratsry ruling, 33MS will ze severely <Zisad-
vantaged in che market Scr iategrated wireless'and
landline services, and the provision of new customer

services by a rocbust competitor will be delayed and, :if

delayed, may not materialize.
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Juests tnat thiis Moticn te granted grompetly.

Of Counsel:

Norman M. Sinel
Patrick J. Grant
Richard M. Firestone
Jonachan C. Ritter
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SSS§ 12th Street, N.W.
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June _21, 1995
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ILLINOIS BELL TELEPHONE COMPANY,
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Docket 98-0555

Joint Application for approval of the
reorganization of Illinois Bell Telephone
Company, d/b/a Ameritech Illinois, and the
reorganization of Ameritech Illinois Metro, Inc.
in accordance with Section 7-204 of The Public
Utilities Act and for all other appropriate relief.
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INTRODUCTION

A. Qualifications
Please state your name, position, and business address.
My name is Charlotte F. TerKeurst. I am a Vice President of Competitive Strategies

Group, Ltd. My business address is 70 East Lake Street, 7" Floor, Chicago, Illinois.

Please summarize your qualifications and educational background.
I joined CSG in August 1997. I consult primarily on issues related to competitive entry,

alternative regulation, number portability, and universal service.

Prior to joining CSG, I was employed by the Illinois Commerce Commission
(Commission) as Manager of the Telecommunications Division and earlier as Director of
the Telecommunications Program in the Office of Policy and Planning. In addition to
managing technical staff, I was the lead staff witness in several proceedings, including
the Commission’s investigation into Ameritech Illinois’ compliance with Section 271(c)
of the Telecommunications Act of 1996 (the 1996 Act). After passage of the 1996 Act, I

spent significant time working with Federal Communications Commission (FCC) and
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National Association of Regulatory Utility Commissioners representatives on federal and

State efforts to implement the new requirements.

I was Manager of the Telecommunications Department at the Missouri Public Service
Commission in 1991-1993. That Department addressed most aspects of
telecommunications regulation in Missouri, including tariff filings, rate design,

depreciation, and quality of service oversight.

From 1980 until 1991, I was employed by the California Public Utilities Commission
(CPUC), where I held several positions on the technical energy staff, as an advisor to a
Commissioner, and as an administrative law judge. As an advisor, I dealt with both
energy and telecommunications issues, including state implementation of AT&T’s
divestiture. As an administrative law judge, I handled telecommunications matters,
including cases adaressing alternative regulation and intraLATA competition for Pacific
Bell Telephone Company and GTE California, and regulatory flexibility for AT&T. For
five semesters, I taught a graduate course entitled “Legal and Regulatory Aspects of

Telecommunications” at Golden Gate University.

I have filed testimony or appeared before commissions in the states of California,
Colorado, Illinois, Indiana, Kentucky; Missouri, Ohio, and Texas. Ihold a Bachelor of
Science degree in mathematics from the University of Mississippi and a Master of

Science degree in electrical engineering from the University of Illinois at Champaign-
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Urbana. I have also taken engineering and economics classes at the Los Angeles and
Berkeley campuses of the University of California. A detailed description of my

qualifications and experience is attached to my testimony as Attachment 1.

On whose behalf are you testifying in this proceeding?

I am.presenting testimony on behalf of the Government and Consumer Intervenors (GCI),
consisting of the Attorney General of the State of Illinois on béhalf of the People of the
State of Illinois, the Cook County State’s Attorney on behalf of the People of Cook

County, and the Citizens Utility Board (CUB).

B. Summary of testimony

Please summarize the testimony you are presenting in this matter.

The proposed merger between SBC and Ameritech raises grave concerns in a number of
areas. ' examine, in particular, quality of service issues (addressed in Section 7-204(b)(1)
of the Public Utilities Act); regulatory issues (Section 7-204(b)(5)); effects on
competition (Section 7-204(b)(6)); the flow-through of merger benefits (Section 7-
204(c)); and merger terms and conditions (Section 7-204(f)). The supposed benefits of
the merger must be weighed against the risks. In this case, the risks of the merger, as it is

proposed, outweigh the benéfits.

While the proposed merger undoubtedly would have the potential for significant cost

savings and synergies, as the entities consolidate their operations and reap the benefits of
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their enhanced purchasing power, the Applicants exaggerate the benefits of the merger to
consumers. The merger as proposed also threatens to undermine the significant progress
this Commission has made toward opening local markets to competition, maintaining
quality of service and informed choices for all customers, ensuring that netwqrk
investment in the basic infrastructure continues, advancing Illinois’ efforts in telephone
number administration, and protecting basic service rates for residential consumers

during the transition to effective competition.

Many of the supposed benefits of the merger may be obtained through steps short of an
acquisition and in ways that would not carry with them the broad risks inherent in the
merger. Further, operating efficiencies, innovations, and the development of new
products and services could be achieved more reliably through the opening of SBC’s and

Ameritech’s local markets and the development of robust competition.

There is significant concern that SBC may allow the quality of service and the level of
network investment in Ameritech states to deteriorate and use the resulting cost savings
for investments elsewhere. In addition, SBC has made clear that it plans to raid the
employee resources of Ameritech to staff the expansion plans in other states. As another
concern, the multi-state consolidation and broad out-of-region expansion plans would

inevitably divert management attention from the provisioning of basic service in Illinois.
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Contrary to the Applicants’ cléims, the reduction in the number of large local exchange
carriers could tend to reduce innovation and the development of other “best practices™’
that could then diffuse throughout the country. This would tend to delay, rather than
expedite, the introduction of new products and services. Additional mergers.spawned by
this merger would exacerbate this reversion to “Bell-shaped” monolithic research and

devélopment efforts.

The Commission should make clear that misleading and overly aggressive marketing
practices should not be considered to be “best practices” for importation in Illinois. Any
revenue enhancements, which SBC touts as a central benefit of the proposed merger,
should not come as the result of misleading customers. Particularly with the lack of
widespread competitive alternatives, local exchange companies must be mindful of their
continuing public utility role in educating customers. The importation of abusive
marketing practices, which have been alleged in California, would lead to customer
dissatisfaction and would force the Commission to micromanage SBC’s marketing

practices.

In Section ITI.A of this testimony, I describe the minimal amounts of local competition

that currently exist in the Ameritech and SBC regions. While competitive gains in

' SBC uses the term “best practices” to refer to “the best ideas and practices developed through years of experience
by the telephone and wireless subsidiaries of four different companies--SBC, Ameritech, Telesis and SNET—in
addition to ideas developed through working with numerous foreign carriers.” Merger of SBC Communications
Inc. and Ameritech Corporation, Description of the Transaction, Public Interest Showing and Related
Demonstrations (FCC Merger Filing), filed with the FCC, July 24, 1998, at 46.
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