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In the AT&T Wireless1U S WEST arbitrBtion,17 the Commission adopted
relevan1 findings by the Arbitrator:

LECS are obligated to enter into reciprocal compensation
arrangements with aD CMRS providers. including paoing
providers, for the lranapart and tennlnatlan of ttaffic·on
each other', networks pursuant to sectIon 251 (b)(5) oftt1e
Ad. FCC Order, ,y 1008 .... In this cue. the local calter
pays charges to the originating carrier, and the ariginating
carrier must compensate the terminating carrier for
completing the call. Section 251{sio) (d)(2)(A)(1) of the ArA
provides far -recovery by each carrier of cass associated
with the transport and tenninstion an each carrier's network
facilities af calls that orfginate an the network facUities of
the other carrier.· The plain language of !he Act Includes
paging providers. WI'thout regard to the character of the
traffic flow.

AWS, Mitrator's Report and Dadsion at 32 (emphlsis adeled). In a luppklmentll
report. the Arbitrator held:

If the FCC in1ended that paging providers must originate traffic In order
to take advantage or reciprocal compensation Brrangements,'then the
FCC (being B somewhat sophisticated entity) would have explicitly
provided for that condjtjon. The uswe argument faRs to adequ8tely
address the clear direction provided by the FCC in mr 1092-1093.

AWS, First Supplemental Order at 2. The CommiUton'. Order approving an
Jntercanneetlon agreement cana/stent with the Arbitrator's decisions wu upheld by
the United states District Court on ...view,'·

Testimony by U S WEST witneas Taylor that the specific adverse
consectuences of this decision could InetUde -economic ineffiCiencY. wasteful
overconsumption, unfair subsidization of pager custDmers. and perierse incentives to
free-riding behavior by the rxtging seNice pnwidel" Is not persulisive. Taylor, ex. T~
49 at 14. VVhen AirToueh chooses to interconnect via dedicated facUlties it must
purchase DID numbers In blocks af 100 from U S WEST, as opposed to obtaining

1" /11 rile Mrm., Df 1ft. PftJtirNI for ArbftfllfitJn 0' ." 1n~ff:DnntterloflAglHmMrB9tw~
ATaT ~tull S~Ic... Me. MJtI U S WEST Ctlmmunlt:8fitlIl5~ me. /fIIUIsullnt", ~7 U.S.c. s~r;tJlt

~52, DOCket Na. ur.gsa3a,. Ar~!tnItClra Rspart lind DeCillan (WUTC July 3,1997) tAWS).

II U S lNI:sr C"",mu"k.~ Inc., v. 1he W..hington Ut1Iltiet ud TffIfI$pofT.tion
Comma/on, United Stites District Court. Westem %)isrict of W3shlngten lit Sed.. Orcler en Motions
for Summary Judgment, Clse No. C91-S686BJR ("ugusl3', 1991).
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auignments af NXX numbers lit no charge In blocks of 10,000 from the NANPA. Ar.
the number of AirTouch subscrtbers increases in any one EAS local caRing area there
comes a point Where the cumulative cost of DID number blocks will pravlde an
economic Incentive for AlrTouah to estabJish • local poe and arranga to Ir2nsport
local traffic that is terminated on Its network.

Even though the issue whether paging provider- are entitled to .
nicipl'Ocal compensation because they do not origInate tnlffio 16 l8ttfed In the state of
Washington. It 15 worthwhile to endorse the wefJ.l'U8Oned findings Df the Calffornia
PubUc Utilities Commtssion (CPUC) In the~ oase 86 the decisllon on this issue.11

D. Declalon

section 251(b)(5) of the Telecom Act requires that the compensation be
reciprocal. not the serviCM. The statute requires thlt no more than an arrangement
be made to compensate termination by whicheVer party incurs termination costs, The
statute does not compel the sending of messages for termination by one partyI just .
as it does not require the use of terminatlcn 8eNices with a certain regularity. Unlesa
a paging provider such as AirTouch 1& compensated for termInating callS originating
en U S 'NEST's networ1<. the inequities referred to in the FCC's Locsl Competition
Order (at 1m 1081, 1084. and 1093) could carrtlnue.

8. 18 I\irTouc:h'. Paging Terminal the Functional Equivalent of a Switch?

A. AirTouch Position

AirTauch states that the FCC has afready determined that paging
camers, along with all other CMRS providers, terminate traffic and concluded that
paging networtcs comprfse ·equivalent facilities·:

• Compensation is triggered by call termination. 47 U.S.C. § 251(b)(5).
• The FCC defined '1ermination as the use of switches or an "equivalent

facility," Loal Competition Order.1f 1040,
• The FCC was Informed about the operations of paging carriers.
• Finally, with the FCC having provided a deflnltion Of ~rminatJon· in terms

of use of an "equivalent facility,· the FCC examined paging carrlerls
activities end concluded that -calls [are] terminated by paging carriers.·
Local Competition Order, 111092.

AlrTauch argues 1h1lt U S WEST made the identical '"!Wttch. argument in the AWS
case and was rejected.

U In fie Cook TeJreoml Ine., ClrlfOrnis PublIC UtIRties Comrni!sfan. OrGer Denying Application
by Par:1fic Bell for Reheartng of Decision 97-06-095 (o.~ilion 97-09-122, september 204. 1997).
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Furthermore, AlrTouch states 1hat the FCC broldly 1nterpn -equivalent
fadllties,- but even if It aid not do 10, AlrTouch's equipment would saUs!y a restrictive
definition. AlrTouch ctte8 evidenrB In the record to support 1he conclU8lon th.t It
switches telecommunleations Ir.mc. Glenayre, the manufacturer of the equipment
utmzed by AirTouch. refena to the GL3000XL mainframe in Its product 6terat11re as a
"switch.· The equipment provides answer supervision, disconnect supervision, .
Intenupt messages, telephone number assignment manegemenf, and ultimately
switches the Incoming call from a aammon tNnk group to a dedlcated
communications device. Bidmen, Exhibit T-2 at 9. The Glenayre switch has the
ability to mskCll line·to-line connections. trunk·~tru"k connections and to originate
communications, an of which hIve been Identified by U S WEST as SWitching
fUncticns. Sidman. Transcript (TR) 155. AirTouch's switch also has the ability to
recognize special calling pattems for control characters. which U S WEST deemed
important. Sldmon, TR 154.

AirTouch states that the functional simIlarity between the autamatlld call
forwarding and routing features of a message switch and A1rTauch's paging switch
are obvious, and claims that the Commiuian can resolve thIs issue In AJrToucl,.s
favor based solely upon the testimony 01 U S weST's own witnesses. In an effort to
rebut AirTouch's ctaim that tts network performs both tandem and end-office SWitchIng
functions, U S 'NEST argues that

The functions performed by the Glenayre paging terminal, u claimed by
AirTouch, such as answer supervi9icn, termination of the can. recording
mesaage8, Including voice messages, and disconnecttns the line, are
functions associated with the end-01ftce switch:

• . . any functions it [the Glenayr8 equlpmentj does perform are end·
Qffige.swItch type fUnctions, .•..

Peters, Ekhlbit RT-47 lit 6.

ArrTouch states that Ute uftfmat. Issue with respect to basic entitlement Is
not Whether the Glenayre mainframe quaRnu as a CJass 4 IWftch; a Class 5 SWitch,
an end-offlce switch or a tandem $Witch, but whether Alr'fouch operates a switch "or
equivalent facUityll as the FCC broadly uses that term. 47 CFR §§ 51.701(0) and (d).
The FCC, in finding that paging carriers are entitted to compensation for transport
and termtnation. nec:essan1y and Irrefutably concludes that paging carriers have
-equivlltent facilities,·

B. U $ ~ST Positton

U S VVEST argues that AJrTouch's equtpment does not have thlill basic
characteristics of either a tant2em or an end-affiCle switch, nor is it equivalent to a
switch. Because AirTou~h's network cannot originate call; to other networks, U S
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WEST daims that none of the equipment in the network performs switching functions.

U S WEST contendS Nt the essential function of. switch Is estBbllshl"Q
real-time circuits between 8 caJnn; party and a ceUed party. Instead of makIng ....l­
time connections II would be done in a switched network, AJrTouch's paging terminal
receive& a paging caR over U S 'NEST's facilities tnd records an alphw or numeric
message, after which the calling party hangs up.

U S WEST also argues that the lnablltty of AirToueh'a eQuiJJment to
provide dial tone Is significant, and none of the equipment includes switCh ports or
their equivalent. Therefore, unlike the one-to-one I'I!IBtionshlp between a switch port
and a telephone number that a clrcuJt switch provides, there is no direct or indirect
connection bMween the paging devices that AirTouch subscribers cany and a unique.
designated part at tne paging termlnsl. According to U S WEST witness Peters,
AirTouch's GJenayre equipment 1s aJdn to transmiscion equipmen~ not a switch. It
perfOrms the functions of multiplexing equipment and hal few of the attributes of a
switch. Peters. TR 602-Q4.

c. Discussion

U S 'NEST is correct when it states tt'tat the Glenayre paging terminal Is
not the functiona' equivalent of Btandem &WItch baceule 1he remaInder of AirTouch's
network consists of 'transmission equipment that performs the functional equivalent of
a loop.. However, the Glen&yre paging terminal provides a telecommunications
5eNice and perfonns a termiNition function. thus meeU"g the functiona' equivalent
test for an end-crffjce. There Is no evidence in the record that SuPports the
~ncluslon that the Glenayre switch ~erforms differently than any other pagIng
terminal. Therefore, the FCC must have intended that the Glenayre switch meet the
functlonal equivalency test because of its uncandltional conclus'on that paslng
providers are entitled to compensation for the transport lind termination or local
traffic. This same conclusion was reached by the Commission In the AWS ease.

Furthermore, .& in the California Coo~ case, If NrTouch were net
prtNiding termination for telecommunications, the paging calli of U S WEST's
~tomers would not suc=eed In reaching the plged cuBtamer. The Glenayre
terminal receiVes, or tQnninates. calls that originate on U S weST's network. and
then transmits the calls from its paging terminal to !Jolt pager of the called party, just
as an end·office swftch terminates and !hen transmits a call to the telephone of the
called party.

D. Deciaion

For purposes of basic entitlement to campenaation far tenninating tl'llffic,
AlrToucn's GJenayre pagIng terminal Is the functianal eqUivalent of an end-office
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switch. Accordingly. AirTouchls proposed language regarding Issues 6. 10, and 12 Is
adopted as part of this decisIon.

I. Is AlrTouch Entttted to Reciprocal Compenutlon far Networking Costs
Beyond its Paging Terminal?

A. AlrTouch Position

The oompen8ation rate to be paid ta AirTouch for transport Ind
termination of traffic depend$ upon which of AirTouch's network elements perform
transport and termination ftJncticns. AlrTouCh believes that it is entitted to
compensation for the network elements from the interlATA trunks through the radio
transmttters and the termination of traff'1C includes the faciltties required to denver the
call to the customer's premiSes. When appfied to paging camers, the ·custom.nll

premise5· is Where the pager Is IoaBted. Therefo~ the termination of a page
Includes the netwo~ elements out through the radio transmitters. A1rTouch considers
Its paging terminal and the Chicago In!emllio"a' Teleport (em facility to be the
function.l equivalents of a tandem Ind end-effica switch, respecti\teJy.

AirTouch arguec that an end-tD-end communication path Is established
when a paging call is made. Bldman. exhibit T.2 at 13. While the message may be
placed in storage for delivery sequence with other callsl this is not done unless and
untn the call is veUdated and the availabifrly of the transmission path to the paging
customer's service ls verified. In addition, storage of the eaD£ Ie lin automated call
processing function. the sale pUrJ)ose of which· Is to facilitate completion of the
transmission, not to provtde any enhanced service.

AirTouch contends that the FCC has recognized that automated call
processing mechanisms used in connection with telecommunication; selVices are
viewed as "adJuncr functfons th8t are not deemed to alter the ~sracter of the
service.20 According to AJrTouch its paging network could be configured to establish
a real-time, encMo-end connection between the camng party and the paging unit.
However. this conflguration would be muen tea effiCient than using the sophiatlca1ed
store and f0fW8rd swttchlng techniques that are now available, Steimon, TR 152.

Furthermore, AirTouoh looks to comparisons between paging networks
(with regional hub and spoke networ1(s that transmit paging calls from radio
transmitters for regional or natlonal coverage), L.EC wireline networks (with their
hierarchy or sWI'tches and transmission faelilties). and with cellular carriers (with
multIple cells and sophisticated systems for handing off calls from cell to cell.) FCC
Local Competition Order••t 11'1092. AirTouch argues thst the FCC Intended to
Include the regJcnal and national paging networtc (from interLATA trunks through

• FCC NATA Centu Order. 101 FCC 2d 349 ("85), IUlm.. 3 FCC R-. 4385 (1g88).
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regional and national radio transmitters) IrI the definition of tnlnaport and tBrmination
of traffic.. in precisely the am. manner that LEe wireUne carrie... recover the coati of
their switches and transmiSSion facilities and cellular carrielS recover the coct of theIr
ceDs and switahlng systems.

B, U S WIST Poaltion

U S \NEST contends that the AlrTouch is not entitled compensatiOn far
the costs of Ita networ1c components beyond the terminal. incfuding the frame relay
costs assocJated with routing the page to the CIT; the cast of the CIT itself, including
the uplink of the pBge to the satellite distribution point; the cost of delivering the page
to the RF srtes~ and the cost of thB RF sites. U S WEST argues that these
Investml!nts, which comprise. signifICant majority of AirTouch's network costs. arB
not properly included In the calculation of a rite for reciproc::al =mpensaUon.

The need to exclude all costs beyond ~e termlnsl BriBes from the 1act that II
call that crosses U S WEST's network to AirTouch ends when tt1e calling party hangs
up. Thompaon. Ex. RT-39 at 12; Peters. Ex. T" It 9. U S WEST states that while
a paging caB Is fairly charlcteriZed as one transaction, it consists of two processes;
the second prDcess oecurs entirely Gn AirTouch's side through the Use of equipment
that transmits the page. AirTouch's obliGation to Its paging subscribers begins when
the calling party hangs up: U S WEST has no InvolVement and no responsibility for
the tramc beyond that point

In response to AirTouch's claim that the paging terminal Is the fUnctional
equivalent of a tandem &wJteh. US WEST states that AirTouc:h's paging tarminal
does not have the ability Of' the Intelligence to route calls between end-office
switches. Peters. Ex. RT.J,7 at 8. AirTouchls witnecs Sidmon rscognizes that a
tandem switch "connects directly to another" switch and ·passes a call from one
switch to another by conneetlng one trunk group to another." Bldman, Ex. T-2 at 6. .
U S WEST argues that a call cannot IIpass" between two switches unless circuits are
connected and cites Newtan', Telecom Piotionacv. which defines a "c:cnnection" as "a
path betWeen telephones that alloWi ttle nnsmission of speech and other signals"
and "an electrical continuity of circuJt between two wires or two units." Newton'!!
lel.com pictionary at 186. Therefore, US WEST conctudes that AirTouch's pllging
termlnal is not a tandem switch Dr its equivalent.

U S WEST IIlso argues that AJrTouch's CIT f8cility is not an Bnd-omce.
An essential Characteristic of an end-offiae switch is that any other carrier should be
able to establish a direct trunk between its switch and the end4flce. Peters. Ex. T~
4S at 8. However. AirTouch's CfT is incapable of interconnecting with other swltche&i
on the publlc= switChed telephone network, as eYtdenced by the fact that AJrTouch
requires all tnrfftc: to go through its terminal instead of allOWing It to go directly 10 'the
CIT.
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U S WEST states that If the Mltratar allows AlrTouch any reciprocal
compensation. the amount of the compensation should be limited to the costs af
terminating a call at the paging tennlnalllS an end-offige,

c. Discus.Jon

The FCC has made clear that any reciprocal compensation should be
Hmlted to switching casts. In paragraph 1057 af the LocaJ Competttion Order. the
FCC stated:

We find that, once a call hu been delivered to the Incumbent LEe
and end-offrce serving the called party, the "additional cost,1 to the
LEe of terminating a call that originates on 8 competing oerrtefs
network primarily cansiata of the trafflo-sensltive component of
local switching.

Notably, the FCC did not include the costs of lIdelivery- of a call in this provision.

Accon:lingly, in~ the Callfomia Public UtaTrties Commission, relying on
paragraph 1051. ruled that Cook cauld r.co~er only the costs associated with the
terminal, not the c:csts of equlpment beyond the terminal that cerve the function of
delivery:

For the purposes of setting nates under section 262(d)(2), only th=at
portion of the forward-looking. economic casts of end-efftce
switching that is recovered on a usage-sensftMa basts constitutes
an uaddltional cost" to be recovered through termination charges.

Decision No. 97-09-123. Order Denying Rehearing CJf Declslon 97-05-0S!, lit 11.
PetItIon of Cook Telecgm. lng, fqr Arblt[atlan Pursuant to § 252lbl. of the
Telgcommunicatipns Act of the,Bat§, reaDs and Con4~lons of Interconnection wittJ
elQfic Bell DoCket A. 87-02..003 (CA PUC Sept. 24, 1997) (quoting Local
Competition Order 111057). The Carlfamfa Commission explained why paragraph
1067 permits recovery of only the costa Il8aciated with the terminal:

It Is clear from this statement tt'lat the FCC did not Intend, when
referring to the IIdelivery" of calls in Jts definition, to have the costs
of facilities beyond the end-office switch included in a termination
rate. Therefore. since we have found a paging terminal to be 8 .

facility equivalent to en end~ff1ce switch In providIng a call
tennination function, thus permitting Cook to seek compensation
under Section 251(b)(S), it is lyst and reasonable to limit lbe CDS!!
considered for terminetion C9"'SftnUtigD to the gaRing tean1pll1.

Jd.. (emphasis added).
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This Cammlc&ion reached a comparable reBUtt in tne AWS case. 1n that.
case, AT&T WIreless contended that its network performed fUnctions of tandem
switGhes and Inter-office functions. Nevertheleu, the ArbltrBtar limited the reQpmcal
compenllation tcJ the end-offlce rate.11

Mr. Sldmon's testimony..bUshes that there is n.-ver an electrical
connection between the circuit coming from the US WEST network When the' caUlng
paTti places a can and a circuit an the AirTouch network. After U S WEST deUve... a
paging call to the AJrTouch terminal, the calling party is disconnected from the paging
terminal before any ather fUnctions are performed. When the caJUng party hangs up,
the AirTouch subscriber far whom the paging can Is intended does not yet know that
he or she has been paged. Sidman, TR at 238-39; Bldmon, Ex. T·2 8113-14; Peters,
Ex. RT-47 at 6. AirTouch's equipment. therefore, never connects circuits and cannot
be a tandem swttdt or equivalent to one. The CIT fadllty functions like a router Within
thB AirTouch network, and not lin end-cffice switch. COlTHpondingly, AirTouch's
paging terminal does not functian like a tandem swttch because It does not route calls
between end-office switehes. The AirTouch network sfde of the paging terminal is the
functional equivalent of a wfreless loop, with different components serving as feeder.
distribution, and drop.

D. DecisIon

A1rTouch's paging terminal Is the funcftonal equivalent of an end·offioe
and reciprocal compensation is limited to the =st£ of terminating a call at tne paging
terminal. The transmIssion of a page from the terTnlnal to the paging devioe of an
AirTouch subscriber is entirely AirTouch', responsibility. As it has done historically,
AlrTouch should recover those costs from its paging subscnbers.

10. What ReCiprocal Compensation Ra. Should Se Paid?

A. AirTouch Poaltion

A1rTouch believes that B pcaging network designed under appropriate
TElRIC cost principles should not necessarily be a stand-alone paging system
designed to serve only the state of Washington, If the stand alone design will not
result in the lowest cost. m~t efficient. state of the art network design, then tne stand
alone desIgn shauld not be usad. lapp, Exhibit T..12 at 213. More often, the lowest
cast, mast efficient, state of the art design Is one that provides several services to
multiple geographic areas. Zspp, exhibit T-1~, at 22-23.

n 1ft tit. Milt. 01 the Altition fo, Af'biMItion of en /mfllnnnHfion A"..",ent B.rween
A ratT Wlre/e.r6 S.,.,ics. Inc. and II S W'&9T ettmmun~""·OM. lne. Atrsu.m fD 47 U.S. C. Sf!dfOfl
252, Docket No. Uj-9803I1, Arbltnltar'. Report and Deci!Jian et29 (WUTC Ju~ 3. 1!i97) [AWS).
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AirTouch relies upon a cost study that was deaigned to comply with TaRle
requirements. AirTouch engineering personnel were directed to CDme up with an
efficient, least cost, forward-looking paging network design to serve the stllte of
Washington. In circumstances where it would be more efficl8nt or leas costly to alter
the system design from the current system, the design for the TELRIC &)'Stem was
altered. For example. while AirTouch currenfty operates two Glenayre switcheS In the
state of washington. the systBm design for the TaRIC study utlOzes only one.
GI8nayre switch based upon 8 determin8tion that it would be leu expen&iVe to CIIIT)'
traffic to a centralized swttch tocatlon than to install a second costly awitch. Bidman.
Exhibit T·2 at 28.

In designing its idellliZed system, A1rTouch did not construct 8 "stand
alone, washlngton-only paging system- [t.e" a system designed to do paging only for
custom.ra located in Washington state, for whIch 100% of the coats were allocat~d to
the paging element). Zepp, Exhibit T·12 at 22. AirTouch concluded that It would
gain eccnomies of scale by designing a syst2m ihat supported all of the services
AirTouch provides (e.g., including voice maiO to serve customers in Washington and
Oregon as a s1ngle district.

Once the IdealIZed system to serve the current subscriber base wes
defined, the AirTouch personnel utilized AlrTouch's three year business plan to
pro1ect subscriber growth. and then extrapolated this growth tD year seven (the useful
IWe of the core eqUipment). Sidman, TR at 144-14&. Finally. AirTauch personnel
de\leloped current cast information for the system components based upon
manufacturer quotas and price lists. This Information. along wfth data on the life of
the assets, applicable tax rates, remDval oosts and related items were provided to
A1rTDuch'~ economist/rale expert. Or. Thomas Zepp. Dr. Zepp utilized the information
provided by AirTouch to detelmine a TELRIC-ba&ed cost per minutie of use (MOU) far
five components Of the AlrTouoh paging system: (1) the InterLATA transport facilities
to thea AirTouch switCh: (2) the Glenayre 3000XL mainframe switch; (3) the frame
relay cystem used to trans~ort traffic to the sBtelfite distribution system; (4) the
Chicago International Teleport rCI,.) satellite distribution system and (5) the radio
frequency C-RFj transmitting system. Zepp, Exhibit T..12 at 28-32.

Dr. Zepp calculated the per MOU TELRIC eosts far each componlilnt
based upan determinations regarding the revenue requirements, the cost of money.
the present value of monthly paging cans and the allocation of corparate and district
general and administrative C05tS. The speeiflc rates tt'lat AirTouch is seeking to be
paid are reftec\ed in confidential portions of the record evidence. AirTouch state, that
to the extent that the Commission iinds any particular coat item in its cost study Is
inappropriate. such finding should also recognize that the network design and
economic model employed by AirTouch nonetheless complies wlth TEL.R1C principles.
As-such, if the CommissIon finds a cost item to be Improperty supported. AirTouct1
respectfully requests that the Commission ask AlrTouch to r.run its T'EL.RIC model
With the wlues that the Commission finds appropriate.
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B. U S WEST Po.llIon

U S WEST argues that AirTauch has nat met its burden of proving its
tsnninatfon costs because the study Is flawed in sevenl material respects and lackl
the supporting information. U S WEST stata that the tls_ in AirTauch's study are
demonstrated by the results the study produces. Despite the FCe's expectation that
the casts of paging providers are less than those of wlreline carriers, the rate that
AIrTouch'. coct study produceR is • colt per minute that is over 1800% of the
TELRIC reciprocal compensation rate the CommlssJon hal ordered Bnd that is used
by all other wireDne and wireless carriers that interconnect with U S WEST in
'Naahington. Thompson, exhibit RT-39 at 11·12. Moreover, the rate the study
produces far just the ccst of termination an AlrTouch'a paging tennins/ Is almost
700% of the amount the CommissIon found to be the forward-looking TELRIC local
switching cast. !sb at 12. In addition, A1rTouch's termInal cost is about 250% of the
paging tennlnal CO$t the Canfomia commiulan found In~ to be least-eost and
forward.JookIng, ]A.

u s WeST argues 1h1t ~irTouch failed to explain and jUstify the
inv~ents and the relatad assumptions used to support the costs 1t is seeking to
recover through its study. US WEST faulb: AJrTouch's failure to provide statistical
support for growth rate calculatIons, al10cation of casts between state JUrisdictions.
utitization rBte calculationa, and the allocation of cOlts between paging service and
voice mail enhanced service. U SWEST also argue, that AirTouch's cost study is
methodologically flawed because it tmproperly includes the costs of facillties beyond the'
paging terminal. and improperly sizes its netwo", and Investments.

C. Discussion

rhe legal standard to be epplled by the WUTC in estabiishlng the rate
AirTouch Is to be paid for transporting and terminating U S WEST's traffic is set forttl
in 47 U.S.C. § 2S2(d)(2). The! statutory pricing standard requires the approved rate to
be 8JUst and reasonable" which means that the rate must ~ravide for the recovery of
"cests associ;rted with the transport and termination of call& that originate on the
network facilities of·the other carrier' (in this case U S WESl). .

In the Local Competition Order, the FCC pramulgated section S1.711(c) of
the rules Indicating that a etate commission shall establish the rates that a paging
service provider may asslss for transport and termination Mbased on the forward-looking
costs that such licensees incur in providing such services," 47 C.F.R. Section
51.711(c). AtrTouch and U S·WEST agree that forwarcf Icoklng costs should be
determined ba-ed upon 8 Total Element Long Run Incremental Cost ("TElRIC' study.
Sidman, Exhibit T-2 at 27; lepp, Exhibit T..12 at 12; Reynolds, Exhibrt T·20 at S. the
Commission has adapted TELRIC u the appropriate standard, and the parties'
economist witnesses alsa endorse TELRIC. Zepp, exhibit T-12 at 13~ Thompson,
ExhibitT~e at 2·3.
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Yt'hlle AirTouchls study compfies wtth TELRIC princfples IS if rt were aft
Incumbent provtder, its one-cwitch design does nat praperty account for U SWESTs
existtng wire centers. ConsequenUyi IntarLATA fadJitieS are tac;tared into the study to
transport traffio originllting on U SWEST's netwcxk to the AirTouch paging terminal,
even though U S WEST is prahlbit1!d from providing tk:It faQ1ity. U S WEST cannot be
required to sub-contrad Its obfigBtlon to deliver local trame originating on its networ1c to
AlrToueh. .

U S WEST per1lu••1w1y argues that AlrTouch felled to explain and justify
Investments 8csumptions relating to. 58'Jen-yeargl'Wllh rate of .pproxtmatety 140%.
This figure appears in a sc.eaUed business plan that only projects out three years of the
seven~e.r coat study and there is insufftcient explanation how that growth rate was
derived or disetosure of assumptions upon which It is based. This is not the kind or
statistical data that can be subStarrUated entirely on the latimates Clf • technical
operations elCP8rt such 8S Mr. Sidman. AJrTouch also relies on Mr. Sidman's expertise
to allocate casts betNeen wlce man and paging seNices. White Mr. Bldmon may be
able to make a ban partt estimate based upon hie experience. the conduct of e reliable
cost study reqUires additional substance.

Furthermorv. the business plan that Mr. Bidmon relied upon .Iso shows that
the growth assumption in the ccet study indude! projected growth in Oregon and
Washington Clnd it is not clear whether thRre is sufficient evidence in the reCOrd to
determine the percllntage of sUbscriber- or the amount of lnveabnent In the sbJdy that
relates to Oragon. Several of the specmc rmpraper investments included in the
AJl'Touch study O.e., agency software that allows retail stores to activate pagers when
purchased) may be subject to carrectlon by rerunning the AirTouch study, but overall
the study does not appear to be subject to corrKtion without the introduction of new
evidence.

U S WEST states tftat Ihe Arbitrator should not award any reciprocal
compensation to AlrTouch based upon two independent reasons: 1) AirTouch does not
tanninate ttafficj and 2} AirToucn has faRed to prove lts costs. U S WEST gees on to
argue that If ttle Arbitrator finds that AirTouch terminates traffj~ and proves its costs,
then the Arbilnltor should disregard AirTouch's proof and subltltuta·camplnsation
based upon the local switching rate established in the pending generic cost proceeding
(DockRt No. UT-960389, ~al,) as a reasonable ceiling proxy.d US WEST recognizes
that AirTouch IIdually Incurs costs when it perfonns switChing and that the
Commission has given thorough consideration to the rate developed In the cost
proceeding.

lD U S WEST -.0 propose! a downward adjU5fment .sed upon the FCC's UfttUbatantiated
expectation that the terminaticn~ af PagIng provlders are II" than lhase of wireDne carriers. U S
W!ST faib: to provide addltionl' &ubstantiatiCn or propose a DUic for ~Ioulatlng suCh In adJ'Ustmenl
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The fCC'. requinm'lent thet • paging provider seeking terminratian fees
must prove ita coats. and its conduaion that Uling LEe costs for terminating calli msy'
not be a reesonable praxy. is based upon I lack at Information in the FCC"s record
concerning paging providers' casts. Although the cost study provided byAirTouch is
Inadequate for purposes of establishing. firm rate, there 18 smfieient information in the
record 10 conclude that 1t1e Ioc8I swttehlng rate estabDahed in h ~nding genertc cost
proceeding Is 8 reallonable proxy for the actual cesta Incurred by AirTouch. .

D. Decl,ion

The lOcal switching rate established In the pending generic cast proceeding
shan serve 8. a proxy for the 8etUaf costs Incurred by AirTouch until'such time as FCC

,makes a further determination. other than the adjustments described elsewhere in thiS
Report, no additional downward adjustment is justified.

11. W1tat Percentage of Tl'1Imc 18 Subject to Reciprocal Compensatian?
(Appendix A • Section n
A. AitTouch Position

A1rTouch states that the percentages of Exempt and Compensable Traffic
affeet the economic terms of the parties' relationship in two respects: 1) AlrTouch is
willing to pay 10r Interconnection facilities at US WEST's tariff rates to the extent that
the facUities Ire used to cartY Exempt Traffic; and 2) AirTouch is entitled to be paid
terminating compenution by U S WEST on an Compensllble Traffic,

AirTouch conducted I study In Seatde on AlrTouch'& separate trunk
groups to us 'NEST'& loeal tandem snd access (tall) tandem. AirToucn's study
compared the volume of traffic delivered to AlrTouch's switch from U S WeST's access
tandem wtth the total volume on both the local and access tandem, and used this data
to extrapolate the pen:entage of traffic that should be deemed Exempt Traffic. Exhibit
0-7, p. 1-2. The local tandem Is used to route inttaLATA non-toll ttamc where the
number of end-oftlce swftches and the amount of traffic justifies it, The access tandem
perfanns similar fUnctions, except It routes intTaLATA toll traffic betWeen customers. ana
interLATA toU traffic between customers and long distance service provIders. Peters,
exhibit T-46, at 28.

AtrTouch's witne&& Bidmon estimates that the percentage or transit vaft1c
terminated which did not ortginatB on U S WEST's network at 7"-. Mr. Bidmon stated
that this percentage both overs1:atec toll traffic (intraLATA toll cans also appear on the
taU tandem) and uncfenrla1eS traffiC originating on local a.rriet'S ather than U S 'NEST
(the local tandem tratne information does not differenti8te between trafftc originating
on varioU5 carriers' nBtwortca), but, on balance, the outcame reflects a goad faftn
estimate. Bidmon. TR at 230.
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AirTouch's study .88OO1es tun a conalderable portian at the tr8ffic
delivered 'Ita the ac:cess tandem i& -Exempt Traffic· either because the toll n.ture of
the tnlfftc is likely to mean that It is non-IOCIII. or the source of the tnIfrIc means that It
is nat U S WEST-origin.ted. AirTauch also assumes that tramo delivered over the
local tandem is very Okety to be Compensable Traffic. AirTouchls study concluded
that 93% of the tanct.m level1nlffic directed to AlrTouch In Seattle oame over the
local tandem, and 7% came over the access t.ndem. '

Mr. Sidmon atso conduded that paging calls generally originate and
terminate in the local 58Nice area where the pager number 18 assigned based upon
his observation that there is a high correlation between the number of pagers in iii
local service area Ind the number of end-office and local tandem tNnks that must be
instatled to serve those pagers. Sidmon, Exhibit T-2 at 62. AirTouch states that the
overwnelming majority of calls to paging customers are made by family. friends,
business colleague!, or local cuetamers, meaning that they are local calls.

. A1rTouch argues 1hat its Last B86t Offer proposing that the percentage of
Exempt Traftlc should be 20% Is most reasonable. AitToueh also ltatee that tt would
accept the 20% ftgure as an interim rate. along with a Commisalon order that the
parties deviae 11 mutuaUy agreeable methadology to gener8te actual paging-specific
traffic data which wou1d be substituted fer the interim rate.

B. U S WEST Position

To estimate the percentage of transit tnlffic U S WEST conducted a four
montn stUdy of~y cellular .nd pes trafftc In washIngton. Ex. 24 at 5; Ex. 25.
AccordIng to U S WEST's study. 41.5% of trafflc delivered to wireless carriers is
transit 1raffic that does not origInate on U S WEST's networtc. Ex. 24 at 5; Malone.
TR 385. U S weST based its study of transit traffio on two.tMIY wireless carriers
rather than paging providers because most wireless carriers In Washington have
chosen to interconnect wlth U S WEST using CroSS7 (SS7) finks. U S WEST argues
that two-way wtreless carriers are an appropriate proxy for paging providera bscauce
cellular and PCS carrie~, Uke paging providers, are CMRS providers. Furthermore.
like paging providers, twQ-W8y wireless carriere are present in both urban and rural
areas. Ex. 24 at 5. Accordingly, measuremenls of two-way Wireless carrier transit
traffio reflect state-wtde calling patterns. Ex. 24 at 5-6; Matane, TR 401-02.

Although U 5 WEST's Washington trllnlit traffic study supports a <41.5
percent transit traffIC proxy for traffic defivered to AIrTouch. In its Last Best Final
Offer. U S WEST advocates a 33.8 percent !rand traffic figure. US WEST states
that the 3:!.8 percent figure Is baeed on a ccmpasite of transit traffic delivered to two­
way wireless carrier. across U S WESTs 14-State terrttory. US WEST argues that
its proposal is consetvatlVe giVen the 41.6 percent 'figure its Washington-specific:
study prodUced. the slgntftcant number of facilities-based CLEC!!& in this 8tate. and
that S3 percent tJf the NXX Clades In the local calling area of washington are
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assigned to OLEOs. Finally, U S WEST arguBS that lts proposed transIt traffic figure
i! very close ta the 30 perwnt assumption AirTouC~ agreed to In i!S Interconnection
agreement wttn GTE. Malone. TR 385-86; Ex. 20 to Ex. 1 (AirTouch Petition).

Each party contends1hat the othet has the burden of proof to establish a
reliable methodology and calcufaon of the percentage. of~c subJed to reciprocal
compensation. 'M'ti\e this determination may have 8 dlreat Impact an net
compensation, It is separate from th- determination of a compensation r8te for
AirTouch's costs to terminate traffic.

Soth partie! have an interest In the determination of an 8CC\.1rate
estimate. As in many cases, the underlying Issue eppears to be which party pays for
the costs of performing 8 relIable ctudy. Bath parties agree that accurate transit
traffla data could be compiled If AirTouch used trunks with SS measuring capability;
however, It is unreasonable for U S WEST to expect AlrTouch ta upgrade its network
to SS comparabirJty solely for the purpose of measuring exempt traffic. AlrTouch
contends that U S WEST has access to relevant Information which tt does not pass
en to AirTouch, but there is no eVidence In the record that u S WEST denIed a
related data request by AirTDUch.

The issue of whether either pany has tne burden of prOOf to estiIIbllsh the
pen:entage of transit traffic was net addressed In the AT&T Wireless case.
AirTouch's argument that U S WEST must seek an exemption from its obligation to
provide traffic originating on its network without charge is nat persuasive because
AirTouch acknowledges that it is not entitled to compensation fer transit traffic.
Unlike cost information which subst.ntially is under the control of AlrTouCh. both
partIes have access to Information which is relevant to this issue, and both parties
SUbmitted evidence. In fael Therefore, thic Iasue will be resolved on the basis of
which propasal is the most reasonable based upon the record.

. Both studies perlormed by the parties are ftawed. WMe U S WEST
faults AirTouch for not Incurring the costs of SS. thus enabling accUrate measurement
of transit trame, U S WEST prepared its study based upon cellular and PC~ provider
traffic. and not other pagIng providers. Either other paging pnwfder data is
unavailable or it is unfavorable to U S WEST. Mr. Bldmen credibly testified that
cellular and pagIng provider traffic are signiftcantly different In character. U S WEST
offered that over SD% of the NXX codes In Washington are assigned to carriers other
than U S WEST~ however, U S WEST also admitted that NXX codas of new entrants
generally show much lQW8r fiR rate; than those assigned to established carriers such
as U S WEST.

AirTouch admtts 1hat Its figure far local calls does nat dIstinguish between
calls that origInate on U S WEST's network and calls that originat. on CLEC
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networks. Mr. Bldman :also testified that. typical pager customer could be •
business that has a hUndred or two hundred units in aeNice. Sidman. TR 161. The
opintcn tttat such • buslneu predominantly would generate local traffic il
unsubstantiated and not credible. Furttwnncn, the discrepancy betWeen AirTouch"s
estimete of Exempt Tr;rffic In the instant case cannot nlasonably be reconciled With
ttl GTE agreement on the basis that 1he 30% figure for non-local and non-GTE
originated trafftc: WBS the product of give-and-tlke negotiations. '

'M1i1e these critlquea are based upon the under1ylng studies performed by
the parties, both submitted Jut beat offers that differ substantially from their
Washington State figures, Thus, some other basi' for evaluating 'the camparable
reasonablenesa of the two o"srs is sought It is notable that the AirTouch-GTE
Washington provision for 30% Exempt Traffic (for which it can be inferred that
AlrTouch agreed to In exchange for some other conGe5sion from GTE) ts the highest
figure cited in ~ny negotiated or arbitrated agr88ment natiOnWide.

Acccrdingly, 30~ is considered to be the m8Xirnum figure for the
reasonable range of "on-local and non-U S \NEST originated tramc defivered to
AJ(rouch. 'Nhile U S WESTs estimate may be doser to the 30% figure than the
A1rTouch figure, it exceeds the reasonable range and is rejected. 'tNhJIe the AirTouch
20% figUI'a appears to be at the bottom of the reasonable. It is not unprecedented,

The A1rTouch proposal that the parties devise a mutually agreeable
methodology to generate actual pagmg-speoiftc traffic dati Which would be
sUbstit'lJted for the arbitrated rate makes sense; however, that Is exactfy What the
parties were expected. but failed, to do during their 159 days of negotiation prior to
the filing of AiTTouch's petition for arbitration. AlternetiveJy, If either party generates
more reliable paging-specific data during !he term 01 the Agreement, It may seek
modiflcation of the Exempt Traffic r.te through the altematlve dispute resolution
process provided fOr In the Agreement.

D. Decision

Eighty percent (80%) of all traffic delivered by U S WEST to AlrTouch
under the Agreement shan be deemed ·Compensable Traffic." Twenty percent (20%)
of all tranic delivered by U S WEST to AJrTouch under the Agreement shall be
deemed -Exempt Traffic.- If either party generates more reliable paging-specific data
during the term of the Agreement, ft may seek modification 01 the Exempt Traffic rate
through the aStemative dispute resolution process provided for in the Agreement.

AlrTouch'. proposed I8nguago for payment of the portiO" or U S WEST
faclUties used to deliver IlExempt Traffic" 18 adopted as part of thia decision.

RECEIVED TIMEAPR, 2B. 9:21PM PRINT TIMEAPR. 28. 9:40PM



04/2&APR. 29. 1999F 9: 16AM441 aPHJW

APR-28-99 WED 06:49 PM

F P • S

FA)( NO.

NO. 4077 'OF .. - ... jO

P. 34/44

DOCKET NO. UT.990300 PAGE 33

12. What Is the eftectlva Date .oftbe Agreement? (Contr.lct Provision 11.1.1)

A. AirTouch Position

On July 28. 1998, AlrTauch formally requested to nego1late an
interconnection agreement with U S WEST under 47 U.S.C. §252. The date of the
request is pertinent to several procedural deadlines in the arbitration schedute.
AlrTauch seeks retroadive payment Of' credit for 'the interim transport and termination
of local telecommunications traffic ori9inBtin9 on U S WEST's netWOrk baud upon
the economIc terms in the Agreement. AlrTouch prol)oses that an other provisions of
the Agreement be effectJve as of the date it Is approved by the Commission.

AJrTouch's ~lticn Is based upon paging proVider treatment IS a
Commercial Mobile Radio Service (CMRS), paragraph 1042 of the FCC's Lot:~1

Competition Order states:

As of the e1fedfve dele of thil order, a 1.EC must cease charging a
CMRS provider or other carrier for terminating LEc-e.riginated traft'lc and
must provide that traffic to the CMRS "ravia.r or other carrier without
charge. .

AirTouch argues th.t this ruling e8iabUshes authority far t"8 Arbitrator to grant
AJrTouch relief from facilities charged as of July 28, 1998 (Itle date of the Section 252
negotiation request). If not earlier.

AlrTouch aJso argues that its position Is supported by 47 C.F.R. § 51.717.
FCC RUle 51.717 provides 1hat a CMRS provider is entitled to assess the same rates
for the transport and termInation of local ~Iecammunlcations trafftc upon an ILEe as
the ILEO ass.8Ssed pursuant to the pre-uistlng nan-reciprocal arrangement,
beginning on the date of a formal request 10 negotiate end continuing until 8 new
agreement is approved by a state commission. AirTauch acknowfedges that this rule
does not directly apply to paging proViders, but also dams that It establishes the
princIple that due compensation shouJd be paid soaner rather than later to a
requesting carrier. AlrTouch urges the Commission to apply this; principle by
providing for the pByment of the terminatIng compensatIon rate based upon the
record evidence. effedfve July 28, 1998.

B. U S WEST Position

U S WEST argues that Section 252 of the Telecom Act nlquires parties to
submit interconnec:tlon agreements to the Commission for approval or rejection and
that the Act does nat ccntempIste an agreement becoming effee:tive (and thereby
enforceable). before the agreement has beln fully negotiated and/or arbitrated, and
approved by the Commlsslon. U S WEST arguM that a federal dlstri= court has held
that an .mitrated. but unapproved. interconnection agreement does not create
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enforceable rights and obligations." Acoord!ngty, ~ S.WESTargu~s that the .
CommissIon should nat impose Interconnection obligations retrollc.tiVety to the date
negotiations commenced and all terma to the agreement &hould become effective
only upon approval by the Commiuion.

US \NEST argues that FCC Rule 717(b) offers no support for the
argument that the tBtms of the atbltrated agreement should be retroactively applJed.
this Rule allows CMRS providers to utiliie a LEe's pre-existinG rate .... proxy for
the CMRS provkfer's cast of transport and termination of tram; to a LEe prior to the
negotiation ar arbitration of 8 binding Interconnection agreement. Howwer. in ttlJs
case there is no appncable pre-existJng rate because U S. WEST did not charge
AirTouch far termjnatJng local telecommunication. traflic originated by AlrTouch
sUbscribers because there was none. ThUS, Rule 717(b) does not apply by its own
terms.

Finally. U S WEST argUls that AirTouch's proposal ignore.e the FCC's
recognition of the unique status of paging within the realm of CMRS providers.
Unlike ather CMRS providers, the FCC explicitty prohibits use of. USC's cost of
termInating tratrle as a proxy for a paging provider. costs, and provides that if B
paging provider seeks comper1$ation for terminating traffic, it must affirmativel)'
establish raies b.aed upon the forward..Jooklng economic coste of termination
inCUrred. Any compensation to AirTouch must be prospective and dependent upon
AirTouch's demonstration of Its CO~ Rule 717(b} appUec onl)' to those CMRS
providers that may utiltze the Incumbent LEe's rates as iii proxy. not paging providers.

C. Disoussion

This dispute arises In the historical context of fLECc charging CMRS
carriers, Incfuding paging prcwiders, for tenninating traffic that originates on the
lLECs' networks.a4 section 261{b)(S) af the Tele=m Act obligates lEOs to esteblilh
reciprocal compensation arT8ngements for the transport and terminatIon of local traffic
originated by or terminating f.O any mlecommunicatlons carrier, InCludIng paging
providers,:a5 The FCC concluded that transpart and terminatiCln should be treated as
two dIstinct functions for purposes of § 251 (b)(5). Furthermore. the FCC concluded
that § 251(b)(5) prohibits a LEe from imposing termination and other Charges for
Lec.eriglnated traftic to a CMRS provlder.21

u U IS.weST COmmunicationa. 1m; Y. Same, Docket No. elV 97-0539 JCNNID.1898 U.S.
Oisl LEXlS 13362 at -1g (M~ 2.. 1888) rU s WEST has no duty to perform the terms of an
ilmiVated .g~"t until CoUCh time that the ComrnisalCln !\II1y 8~es SUCI'\ agreement.,.

14 FCC l...o=Il lmen:cnnecticn Order.1nI1DB0e10....I. ttl.. atll 1041.

l' Id., -t t 1042.
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Based on this discussion the FCC adD1'ted Rule 51.703(b) stating that a
LEe may not assess charges on any other telecommunications carrier far localt~
that originates on the LEe's network. As discussed elsewhere in this Report, the
FCC's Common Carrier Bureau subsequently WIIS requested to ctarify whether Rule
51.703(b) applied to transport as wall as termination charges. The Bureau concluded
th.t a LEC Is nat allowed to eharge a paging provider for the costaf L.Ee
transmission faciHtteI that are used on a dedicated balls to deliVer lOcal tnIftic
originating an the LEe.. networfc.

U S WEST has charged AirTouch for dedicated facilities to transport local
traffic originating on U S WESTs network to the point of interconnection at AifTouch's
messaging SWl'tch since prior to the LoeBI Competition Order's etfectJ'v. date.
Sidmon, Exhlbtl T·2 at 20. These Gharges were imposed as 8 precondition to
interconnection and are nat the result af a negotiated agreement between the parties.
Subsequent to passage of the Telecom Act, AirTouch celsed paying bcilitles
charges to U S WEST. U S WEST Imposes transport facirltY charges on AirTouch
based upon ita position that A1rToud'\'s natwork is the cost causer and that
conctuslons in the Metzger Jetter Ire In·advlsed and nat bindIng. Neither position has
merit. The Cammiuion has prevfoucly determined that the netwclrk originating local
telecommunlcations trafltc causes costs for transport and 1ermlnation, and the ,
clarification by the FCC's Common Carrier Bureau was conducted pursuant to formal
prac:edures and delegated authority. Even If not binding. the Bureau's conclwlons
are persuasive,

The fCC promulgated Rule 51,717 to rvtroacttvefy provide symmetrical
compensation for CMRS providers operating under agreements proViding for non·
reciprocal compensation for transport and termination of lacal telecommunications
tnIflie. Rule 51.117(b) provides that ltIe CMRS provider snail be entitled to assess
upon the ILEe the same nates that the ILEe assessed upon tne CMRS provider .
pursuant to the prEH!XisUng arrangement. While AirTouch did not occur additional
transport costs for traffic Driginating on Its network (for which it would be entitled to
assess a &ymmetl1c:a1 rate for compensation). Rule 51.717 reinforces AirTouch's
claim for a July 28, 1998. effective date to r~up or offset charges for which It has
no obligation to pay, . ..

The same cannot be said for AJrTouch's request that economic terms tor
termlnnng componaation in Its Agreement also be accorded retrDactJye eft'8ct. The
princ'ples of symmetrical recIprocal compensation do nat apply to paging carriers,
even though U S WEST·has an obligattan to pay reCipracal compensatian for one­
way paging traffic, The FCC decided that it had insufficient evidence in the record to
condude that ~EC termination rate. were an appropriateP~ for pllging btnninatJon
compensation rates. Paging pnMders are required to independently establish their
costs as a basis for compensation. Thus, 61.717(b) does nat provide for retraactive
effect of pagIng provider local traffic termination rates.
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The federal court case cited by U S 'NEST In support of its arguments is
not on point. ATIT Communications or the Mountain States, Inc. (AlAT), and U S
weST arbitrated an Interconnection agreement In the state of New'Mexico. US
WEST alleged that decJsfons by the state commission violated its constitutional
guarantees to due process and constituted unauthorized tskinga, lind sought judicial
review prior ta the CGmpletion of the Interconnection agreement approval process.
Tho U.S. District court found that U S WEST'a constitutional dalms were not. ripe
because U S WEST waa under no duty to perfonn until such time that the
c::ommis8lon finally approved an agreement. In the instant case, AirTouch seeks to
enforce rights to compensation eonslAtent with FCC rules subsequent to the
completion of the approval process. 47 C.F.R. § S1.717 estabfishes the principle of
affording parties retroactiVe relief ., the result af non-reciprocal compensation of
transportation costs. In the Instant case, U S WEST is nat required to perform a duty
prier to Commiasion approval 01 an agreement. .

Both parties make argument8 which refer to the Commission's Order
approving an interconnection agreement betWeen AT&T 'Mreless Services, Inc.
(AWS) and U S WEST. but that cace is not germane tD this issue. In the AWS cae.,
the Commhlsion did not mike I decisIon regarding the seepe and applieatfon of FCC
Rule 51.717(b) because it foUnd that 8 voluntarily agreement between the parties
subsequent to the operative date of the FCC rules was CQnb'alDng.

D. Decision

Neither AirTouch's nor U S WES"rs proposal complies wHh federal law
and regulations. The economic; terms of the Agreement pertaining to u S WEST·s
obligl11on to pay for the cost of its transmission facilities th.t are used on B dedicated
basis to deliver to AirTouch local t&1e=mmunications traffic originating on U S
WEST's network, as eel forth in Appendbc A, shall be gIven effect as of July 28, 199B.
the date of AlrTouch's request for a renegotiated 1nterccnnection cagreement pursuant
to Sections 251 and 252 of the Telecom Act. The parties will use their best efforts to
reach mutual agreement within 30 days .fter approval of the Agreement by the
Commission regenlln; implementation or thd declsion. If the parties are unable tg
reach agreement. the matter &hall be subject to the dispute resolution proVisiOns In
the Agreement. The effectIY8 date of all ather lenne shall be governed by entry of 8
Commission Order approving the Agreement.

13. Does sectIon 252(i) of the TelecDm AGI Allow AlrTouoh tD -Piok-and·
Choose" Ouring the Term of the Agreement? (Contract PrDvialon.13.29)

Section 252m of the TeJecom Act requires a local exchan;e earrier to
make available any interconnection, service or network element provided under an
egreement approved under that Kectfon to which It is a party to any other requesting
telecommunications carrier up"n the same terma and conditions as these provided in
the agreement. 47 U.S.C. § 252(i).
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In AIiI Vo 19wa UtUftiu Bgard. the Supreme.Court upheld the FCC's
"plok-and-chooss" rule, 41 C.F.R. § 51.809. that implemented 47 U.S.C. § 252(1).
The FCC rule requires an ILEeto make avaRable to any requesting CLECs Iny
individual interconnection, SllNiGe, 9" network element arrangement contained in
other approved Interconnection agreements upon the same "'s, terms, and
conditions. 47 c.F.R. § 51.B09(3). In addition. the FCC Nla provides that the
requirement do. not apply if the lLEO proves that the cost of providing is particular
Interconnection. service, or efement to another ClImer would be greater or not
technically feasible. !L § 51,SOO(b). fl.ECc .Iso must make individual
interconnection, service, or network element arrsngernents 8vsUabie for a reasonable
period of time after the agreement In which they appear Is approved .nd available for
public Inspection. 19.. § 51.809(0).

A. AirTouch Pasition

AirTouch asserts that it is entitled to exercise itI rights under § 252(i) to
opt into other Interconnection agreements during the initial term of Its interconnection
agreement WIth U S WEST. In contrast. U S WEST witness Dr. Taylor 8xprelSe£
cnnC8m that AirTouGh'. proposed prevision would undermine the intearttv and
enforceabJIIty of IntercOnnection agreements. (Ex. T-49. Taylor at 19:5-23:28).
U S WEST Wftness Malone testified that AlrTouch's proposed provision would result
in 8 IInon-binding" agreement. (Ex. T·22. Milone at 18:11·18). Under this view,
AirTouch would be re~uired to relinquish its Section 252(0 rights untll its Igreement
wtth U S WEST expIred.

AirToucn refutes 1hese oontentions Ind argues that the FCC properly
analogized 5 252(i) rights to -most faVOred nation- (MFN) clauses In contracts. Such
clauses entitle a party to nondiscriminatory treatment during the term of an
agreement. Contract. with MFN clauses are not incomplete, nor unenforoeable.
AirTcuc:h notes, however. that pick and chOoa8 rights are not unlimited, and
acknowledges that 47 C.F.R. § 51.809 has placed certain limits on the exercise of
such rights. AfrTcuch contends that U S WEST's concerns over the attendant risks
are overstated,

B. U S WEST Position

U S WEST acknowledges that the Supreme Court upheld the FCC's "pick-ancf..
ohoose" rule, 47 C.F.R. S 51.809. However, aCCOrding to US WEST that
rule (and its applicatlon in patticular circumstances) Is far fn:Irn clear. Fer eQmple,
the FCC rule permits CLECs to adopt Interconnection and unbundled element
"arrangemencsa" from other appravod IntereonnectJon agreements. 47 CoF.R.
§ 51.8D9(a). US WEST argue. that the rule does not define an "arrangement'.
Additicnally, ILEes must only offer prevlously-apprvved interconnection or unbul\dll!d
element "arrangements" fer 8 I'reasonable period of time- after the agreement Is
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approved. Jsb § 51.809(c): however, tne FCC cloes not define What is a ·reasonable"
period of time.

U S WEST arguac th.t the applIcation and interpretatiOn of 47 C.F.R. § 51,809
Is both unclear and intensely fact-&pecific. Dr. Tayter testlfred that AlrTouch'$
proposed pick..ancl..choose language riskl Imposing signifICant and undesirable
eccnomic costD. Tsyfor, exhibit T-49 at 21·23; TayIOf, Exhibtt RT·51 at 12..1~.
Whether AJrTouch can adopt provisions of anCJther agroement depends upon the
terms and conditiona, language and arrangament in that o1her agreement. U S
WEST arguM that because Rule 809 is oomplex And Its application is fad-SpecifIC,
the Arbitrator should simply insert the statutory language from 47 U.S.C. § 252(1) In
the AgreemenL U S \NEST agreee that AirToucn does not waive any § 252(i) rights
by enterIng Into this interccnnec.tion agreemenl

U S WEST also argues that any other decfsion Is premature at this time.
When AirTcuch seeks to adapt an "arrangement' 'from another agreement, the
CDmmission can address the factual questions that such a request presents under
the Ad and Rule 809. The ArbJtrator, through a plck-end-ehoose clause, should not
attempt to give anticipatory rulings without 8n actual controversy.

C. Discussion

The issue Whether AlrTouCh Is legally entitled to Invoke S252(i) fights
during the term of an existing interconnection agreement is an actual controversy In
this arbitration. even though AirTouch does not seek to exercise any rights. Although
U S WEST agrees that AirTcuch doe. not waive any § 252(1) rights by entering into
this Interconnection agreement, U S \'VEST makes clear that it 0ppoles the exercise
of these rights by a party which has negotIated and/or arbitrated an approved
agreement

The Supreme Court observes that in many impartant respects the
Telecom Act is a model of ambiguity, but that Congress Is well aware that the
ambiguities 1t chooses to produce in a statute win be resolved by the implementing
agency. AT&T y. Jgwa Utilities Board, 119 S.ct 72', 738. Various parties opposed
the FCC's implementation of 1252(1) and presented arguments similar to U S \NEST
in this case. The supreme Court responded:

And Whether the [FCC'sl approach wtn signmcantly Impede
negatiatiol1$ (by maldng it impassible for favorable intereGnnectlon
service or nEltwonc-element terms to be traded gff against unrelated
provisions) is 8 matter emJnenUy Wi1t\in the expertise of the [FCC) . . •.

curtng the comment period prior to issuIng its LOCIJllnterconnl!ctJon
Ord." the FCC was requested to clarify that §251 permits so-called -most favored
ndon- provisions, which allow a new entrant with an interconnection agreement to
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substitute the prwferable terms included in a later agreement that the lLEO entens
WIth a subsequent new enirant.2T Consequently, the FCC concl"ded that 1251(1)
entitles 8n p;arties with int8rconnectJan agreements to MFN status. regardless of
Whether they Include "moat favored nation- clauses in their agreements.lI This
means that al'y requecting carner may avail Hself of any tsrms .nd conditions
previously or 5ubsequl!Iniy negotiated by any other carrier for individual
interconnection, service, or elements provided for in an agreement flied with. ,and
approved by, the Commission. subject to the p~tections in 47 C.F,R. 5 51.808.

The prime goals of the Telecom At:l are nondiscriminatory treatment of
carriers and promotion of competJtlan. The FCC believes rts approach to
implementation of §2!1(1) will maximiZe competition by ensuring that carriersl obtain
access to terms and elements on a norHiiacriminatory basis. The FCC's
implementation presents 8 balanced approach to competing Interests by establishing
broad safeguBrds. The exerdse of 1251(i) rights will require I faCt-6F'ecific case-by­
case an.lysis: hOW8Y8r. there 11 no uncertainty regarding the opportunity to exercise
those rights by a party to an approved interconnedion Igreemenl

D. DecIsion

Even though the FCC makes clear that all partiea with Interconnection
agrHmen1s are errtitled to MFN statui regardless of whether they expressly include
IImast favored nation" dauBBS in their agr8ement5, It • 8ppropr1llle to do so when
requested. This deciSilon Is not based upon the specific: language proposed by the
parti96i however, the interconnection agreement should contain language consistent
wlth AirTouchle position that it may avail1tself of any terms and conditions previously
or subsequently negotiated by any other c:smer for individual interconnectionI seNiC8,
or elements provided for in an agreement filed with, and approved by, the
Commission. subjeat to the protections In 47 e.F,R. § 51.B09.

III. IMPlEMENTAnON SCHEDULE

Pursuant to 47 U.S.C. § 252(C)(3). Che Arbitrator 18 to "provide a schedule
for implementation of the terms and condl1Jons by the ~artiea to the agreement." In
this case the partIes did not submit specific alternatiVe implementation schedules.
Specific centrad provisIons, however. may contain implementation ttme lines. The
parties shalt implement the agreement pursuant to the schedUle provided for in the

2? FCC Loc.llntlraonnection 0rU8f'.1t 13Q5.

II Jd., 11' 1315.
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contract provlsionc, and in 8ccordance with the 1996 Act. the applicable FCC rules.
and the orders of thl& Commission.

In preparing. contract fer submi9slan to the Commlsston fer approval.
the parties may fnetude an imptem.ntation schedule.

IV. CONCLUSION

The foregOing resolution of It\e disputed Issues In thIs matter meets the
requirements of 47 U.S.C. § 2S2(c). The parties are directed ta submit an agreement
consistent with the terms gf this re~ort to the Comml56lon fat approval within 30
days, pursuant ttl the fonowlng requirements of the Interpretive and poncy Statement

A. FllinSl and S.rvice of Agr-menta for Approval

1. An tnterconnectJon agreement shaH be submitted to the Commission
for a~proval under Section 2S2(e) WIthin 30 days after the ISlu.nce of the Arbitrator's
Report. in the case of arbitrated agreements, or. in the case of negotiated
Bgreements. within 30 days after the execution of 'the agreement The 30 day
deadUne may be extended by the Commission for good cause. The Commission does
not interpret the nJne-month time line for arbitration under section 252.(b)(4)(C) as
Including the approval process.

2. Requests for approval shall be filed wfth the 5ectetaty of the
CommissIon in the manner provided for in WAC ~Bo-Og..12D. In addition. thll request
for approval shaJi be served on all parties who have requested service (List available
from the Commission Records Center. see Section IIA2 of the InterpretlVe and
POlicy Statement) by delivery on the day of fiting. The service rules of the
Commission set forth in WAC 4Sn-09-120 and 420 apply except as modified In this
interpretive order or by the CommiMlon or arbitrator. Unless filed )aintly by 8ft
p;wrties, the request for approval and any accompan)'ing materials should be served
on the other slgnatorles by delivery on the day of filing.

3. A request for approval shafl include the doc:umentation set out in this
psragl'llph. The materials can be filed jointly or separately by the parties to the
agreement, but should all be filed by the 30-day d••dUne set out in paragraph 1
above.

8. NegotbtlDcI AUntements

a. A -request for approval- in the form of a brief or memorandum
summarizing the main provisions of the agreement. setting forth the party's position
as to whether the agreement Should be adClJ'ted or modffled, inclUding a statement .6
to why the agreement doec not discriminate against non-party carriers. Is consistent
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with the pUblic interest, convenience. and necessity, and 18 eansistent with applicable
state law requirements. Including Commission Interconnection orders.

b. A complete copy o,f the ligned agreement, Inducling any attachments
or appendices.

c. A prgposed form of order containing findings and conclusions.

C. Arbitrated Ag,..menls

•. A -request for approval- in the form of a brief or mmnorandum
summarizing the main provisions of the agreement. setting forth the party's position
as to whether the agreement Should be adopted or modified; and cantslning a
separate 8¥planation of the manner in which the agreement meets each at the
app1i(;able specific requirements of Sections 251 Ind 252, inoluding the FCC
regulations thereunder. and applicable state requirements, including Commission
interconnectIon orders. The -request for approval- brief may reference or Incorporate
previoUSly fRed briefs or memoranda. COpIes should be attached ta the extent
necessary for th. convenience of the Commission.

b. A complete copy or the signed agreement. Including any attachments
or appendices.

c. Complete and specific information to enable the CommIssion to make
ttle determinations required by Section 25Z(d) regarding priofng standards. including
but not Ilmited to supporting Information for (1) the cost basis for rates for
interconnection and network elements and the profit component of the proposed rate;
(2) transport and termination charges; and (3) wholesale prices.

d. A proposed form of order containing findings lind conclusion6.

D. Combination Agreem.nta (ArbitnitedlNegotJated)

a. Arty agreement containing both arbitrated and negotiated provisions
shall include the foregoing materials as appropriate. depending on whether a
proVision Is negotiated or arbItrated. The memorandum shoUld c1elrly identify which
sections were negottated and whiCh arbitrated.

b. A prcpOHd form of ordar is required, as above.

4. Any filing not containing the requIred materials will be rejected and
must be reflled when complete. The statutory Ume Ones wtll be deemed not to begin
until a request haa been property filed.
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E. Confidentiality

1. Requests far approval and a=omp.nying documentation Ire subject
to the Washing1Dn public disclacure law. including the svailabntty of protective orders.

. The Commission Interprets 47 U.S.C. § 252{h) 10 require that the entire agreement
approved by the Commission must be made available for public ~nspedion and
~pying. For this reason. the Commission win ordinarily expect that proposed
agreements submitted with a request for approval will not be entitled to confidential
treatment.

2. If a party or parties wishes protection for appendices or other
materials accompanying a request fer approval, the party shill obtain a resolution ot
the confidentiality issues, including a request for a protective order and the necessary
signatures (Exhibits A or B tD standard protective order) prior to nling the requ~ far
appraval itself with the Commission.

F. Approval ProceduN

1. The request will be assigned \0 Commi8sion Staff for review and
presentation of a recommendation at the Commission public meeting. The
Commlssion does not interpret the approval process 86 an adJudicative proceeding
under the Wasnington Administrative Prccedure Act. Commission Staff who
participated in the medIation process for the agreement wOI not be assigned to review
the agreement

2. My person wishing to comment on the request for approval may do
&0 by filing written comments with the CommissIon no later than to days after date of
request fer &pJ:lrotJal. Ccmments shall be served on all parties to the agrBl!!menl
under review. Parties to the agreement file written responses to comments within 7
days of seNlce.

3. The request for appraval will be considered at • public meeting of the
Commission. Any person may appear at the public meeting to comment On the
request for approyal. The Commission may in itS discretion set the matter for
consideration at a s;aecial public meeting.

4. The CommiSSion win ."tAr an order. containing findings ilnd
conclusions, approving or rejecting the interconnection agreement within 30 days of
request for approvaJ in the case of arbitrated agreemants. or WIthin gO days In the
case of negotiated agreements. Agreements containi"9 both arbitrated and
negotiated provtsions will be treated as arbitrated agreements aubiecl to the 30 day
approval deadline spectfied In the At:t.
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G. F.- and Costa

1. Each party .haD be nlsponsible for bearing its own fees and costs.
Each party shall pay any feu imposed by Commission rule or statute.

DATED at Olympia, 'Washington and effective this 28th day Of Apri11999.

WASHINGTON UTlLmES AND TRANSPORTATION COMMISSION

LAWRENCE J. BERG
Arbitrator
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