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in the AT&T Wireless/U S WEST arbitration,"” the Commission adopted
relevant findings by the Arbitrator:

LECs are obligated to enter imto reciprocal compensation
arrangements with all CMRS providers, including paging
providers, for the transport and termination of traffic-on
each other's netwarks pursuant to Section 2581(b)(S) of the
Act. FCC Order, {1008 .... In this case, the local caller
paye charges to the originating cafvier, and the originating
camier must compensate the terminating carrier for
completing the call. Section 251[sio] (d)(2)(A)(1) of the Act

" provides for “recovery by each carrier of coats associated
with the transport and temmination on each carrier's network
facililes of calls that originate on the network faclfities of
the other carrier.” The plain language of the Act includes
paging providers, without regard to the character of the
traffic flow.

AWS, Arbitrator’'s Report and Dacision at 32 (emphasis added). in a supplemental
report, the Arbitrator held:

if the FCC infended that paging providers must originate traffic in order
{o take advantage of reciptocal compensation arrangements, then the
FCC (being a somewhat sophisticated entity) would have explicitly
provided for that condition. The USWC argument fails to adequately
address the clear direction provided by the FCC in Y] 1092-1083,

AWS, First Supplemental Order at 2. The Commission's Order approving an
interconnection agreement consistent with the Arbitrator's decisions was upheld by
the United States District Court on review,*

Testimony by U § WEST witnegs Taylor that the specific adverse
eonsequences of this decision could Inciude *economic inefficiency, wasteful
overconsumption, unfair subsidization of pager customers, and perverse incentives to
free-riding behavior by the paging service providel” Is not persuasive. Taylor, Ex, T-
49 at 14. When AirTouch chooses to interconnect via dedicated facliities it must
purchase DID numbers In blocks of 100 from U S WEST, as opposed to obtaining

¥ n the Matter of the Petition for Arbitration of sn Interconnection Agreement Between
ATRT Wirefase Services, nc. and U S WEST Communications, ine. Pursuent to 47 U.S.C. Section

252, Docicet No, UT-960381, ArbRrator's Report and Decision (WUTC July 3, 1997) (AWS).
¥ U § WEST Communications, Inc., v. The Washington Utilities and Transportation

Commission, United States Disirict Court, Westem Dierict of Washington at Seattls, Order en Motions
for Summary Judgmaent, Case Na. C97-5685B8JR (August 31, 1898),
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assignments of NXX numbers at no charge in blocks of 10,000 from the NANPA, As
the number of AirTouch subscribers increases in any one EAS local calling area there
comes a point where the cumulative cost of DID number blocks will provide an
economic Incentive for AlrTouch to establish a local POC and arrange to transport
local traffic that is terminated on s network.

Even though the issue whether paging providers are entitied to .
reciprocal compensation because they do not originate traffic is settied In the state of
Washington, it is worthwhile to endorse the well-reasoned findings of the Callfornia
Public Utilities Commission (CPUC) in the Cook case ss the decislon on this issue.™

D. Decision

Section 251(b)(5) of the Telecom Act requires that the compensation be
reciprocal, not the services. The statute requires that no more than an arrangement
be made to compensate termination by whichever party incurs termination costs. The
statute does not compel the sending of messages for termination by one party, just
as it does not require the use of termination services with a certain regularity. Unless
a paging provider such as AirTouch {s compensated for terminating calls originating
on U S WEST's network, the inequities referred to in the FCC's Local Competition
Order (at §f] 1081, 1084, and 1093) could cantinue.

8. ls AirTouch’s Paging Terminal the Functional Equivalent of a Switch?
A, AirTouch Posifion

AirTouch states that the FCC has already determined that paging
carriers, along with all other CMRS providers, terminate traffic and concluded that
paging networks comprise “equivalent facilities”:

. Compensation is triggered by call termination. 47 U.S.C. § 251(b)(5).

«  The FCC defined “termination as the use of switches or an “equivalent
facilty.” Loocal Competition Order, § 1040,

. The FCC was Informed about the operations of paging carriers.

. Finally, with the FCC having provided a definition of “termination® in terms
of use of an "equivalent facility,” the FCC examined paging carrier's
activities and concluded that “calls [are) terminated by paging carriors.”
L.ozal Competition Order, { 1082.

AirTouch argues thet U § WEST made the identical “switch” argument in the AWS
case and was rejected. _

*3 In me Cook Telecom, Inc., Calforis Public Uliies Commissian, Order Denying Application
by Pacific Bell for Rehearing of Decision 97-05-095 (Decision §7-09-122, September 24, 1937).
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Furthermore, AlrTouch states that the FCC broadly interprets 'equivglent
facllities,” but even if it did not do ao, AlrTouch's equipment would satisfy a restrictive
definition. AlrTouch cites svidence in the record to support the conclusion that it
switches telecommunications traffic. Glenayre, the manufacturer of the equipment
utlized by AirTouch, refers to the GL3000XL mainframe in its product literature as a
“switch.” The equipment provides answer supervision, disconnect supervision,
interrupt messages, telephone number assignment management, and ultimately
switches the Incoming call from a scommon trunk group to a dedicated
communications device. Bidmon, Exhibit T-2 at 9. The Glengyre switch has the
abllity to maka fine-to-line connections, trunk-to-trunk connections and to ariginate
cammunications, all of which have been identified by U S WEST as switching
functions. Bidmon, Transcript (TR) 155. AirTouch's switch also has the abllity to
recognize specis] cailing pattems for control characters, which U S WEST deemed
important. Bidmon, TR 154.

AirTouch states that the functional similarity between the automated call
forwarding and routing features of a message switch and AirTouch's paging switch
are obvious, and clalms that the Commission can resoive this issue in AlrToueh's
favor based solely upon the tesfimony of U S WEST's own witnesses. In an effort to
rebut AirTouch’s claim that its network performs both tandem and end-office switching
functions, U § WEST argues that:

The functions performed by the Glenayre paging terminal, as claimed by
AirTouch, such as answer supervision, termination of the call, recording
messages, Including voice messages, and disconneoting the line, are
functions associated with the end-office switch;

. . . any functions it [the Glenayre equipment] does perform are end-
office.switch type functions, . . ..

Peters, Exhibit RT-47 at 6.

AlrTouch states that the ultimate Issue with respect to basic entitlement is
not whether the Glenayre mainframe qualifies as a Clags 4 gwitch, a Class 5 switch,
an end-office switch or a tandem switch, but whether AirTouch operatas a switch “or
equivalent facllity” as the FCC broadly uses that term. 47 CFR §§ 51.701(c) and (d).
The FCC, in finding that paging carriers are entitled to compensation for transport
and termination, necsssarily and Irrefutably concludes that paging carrlers have
“equivalent facilities.” ‘

B. U S WEST Pagsition
U S WEST argues that AirTouch’s equipment does not have the basic

characteristics of either a tandam or an end-office switch, nor is it equivalent to a
switch. Because AirTouch's network cannat originate cails to other networks, U S

RECEIVED TIMEAPR 28 9:21PM PRINT TIMEAPR 28. 9:4(PM




04/28/ 92

APR. 2‘9,}.9_99;_4_,9_12“(!’47 o PHIW FPas NC. 40

-

Foa

-3
S |

APR-26-99 WED 05:45 PN FAX NO. P. 2/44

DOCKET NO. UT-950300 PAGE 21
WEST claims that none of the equipment in the network performns switching functions.

U S WEST contands that the essential function of a switch Is estsblishing
real-time circuits between 2 caliing party end a called party. instead of making raak
time connections as would be done in a switched network, AlrTouch's paging terminal
recsives a paging call over U S WEST's facilities and records an aipha or numeric

message, afler which the calling party hangs up. .

U S WEST siso argues that the inablitty of AirTouelt's equipment to
provide dial tone Is significant, and none of the equipment inciudes switch ports or
their equivalent. Therafore, unltke the one-to-one relationship between a switch port
and a telephane number that a circuit switch provides, there is no direct or indirect
connection between the paging devices that AirTauch subscribers camry and a unique,
designated part of the paging terminal. According to U S WEST witness Peters,
AirTouch’s Glenayrs equipment Is akin to transmission equipment, not a switch. It
parforms the functions of multiplexing equipment and has few of the attributes of a
switch, Peters, TR 602-04,.

C. Discussion

U S WEST is correct when it states that the Glenayre paging terminal is
not the functional equivalent of a tandem switch beceuse the remalnder of AirTouch's
network consists of fransmission equipment that performs the functional equivalent of
a loop. However, the Gleneyre paging terminal provides a teleacommunications .
service and performs a termination function, thus meeting the functional equivaient
test for an end-office. There Is no evidence in the record that supports the
eonclusion that the Glenayre switch performs differently than any other paging
terminal. Therefore, the FCC must have intended that the Glenayre switch meet the
functional equivalency test because of its unconditional conclusian that paging
providers are entitled to compensation for the transport and termination of local
traffic. This same conclusion was reached by the Commission in the AWS case.

Furthermore, as in the Callfornia Cook case, if AirTouch were not
previding termination for telecommunications, the paging calls of U S WEST's
customers would not succeed in reaching the paged customer. The Glenayre
terminal receives, or terminates, ealils that originate on U S WEST's network, and
then transmits the calls from #s paging terminal ta the pager of the calied party, just
as, laz end-office switch terminates and then transmits a call to the telephone of the
called party.

D. Deciaion

For purposes of basic entitiement to compensation for terminating traffic,
AlrTouch's Gienayre paging terminal Is the functionai equivalent of an end-office
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ewitch. Accordingly, AirTouch's proposed language regarding issues 6, 10, and 12 Is

adopied as part of this decision.

Q. is AlrToueh Entitiod to Raciprocal Compensation for Netwarking Costs
Beyond its Paging Terminal?

A. AlrTouch Pesition

The compenesation rate to be paid to AirTouch for transpart and
termination of traffic depends upon which of AirTouch's network elements perform
transport and termination functions. AlrTauch believes that it is entitled to
compensation for the network elements from the interLATA trunks through the radio
transmitters and the termination of traffic includes the facilities required to deliver the
call to the customer's premisss. When applied to paging carriers, the "customaers’
premises” is whera the pager is located. Therafore, the termination of a page
Includes the network elements out through the radio transmitters. AlrTouch considers
its paging terminal and the Chicago Intemational Telepart (CIT) facility to be the
functional equivalents of a tandem and end-office switch, respectively.

AirTouch arguee that an end-to-end communication path Is established
when a paging call is made. Bidmon, Exhibit T-2 at 13. While the message may be
placed in storage for delivery sequence with other calls, this is not done unless and
until the call is validated and the availability of the transmission path to the paging
customaer's service Is verified. In addilion, sterage of the calle is an automated call
processing function, the sole purpose of which is to facilitate completion of the
transmission, not to provide any enhanced service.

AirTouch contends that the FCC has recognized that automated call
processing mechanisms used in connection with telecommunications services are
viewed as “adjunct’ functions that are not deemed to altar the character of the
service.® According to AlrTouch its paging network could be canfigured to establish
a real-time, end-to-end connection between the calling party and the paging unit.
However, this configuration would be much less efficient than using the sophisticated
store and forward switching techniques that are now avsilable, Bidmon, TR 152,

Furthermore, AirTouch looke to comparisons between paging networks
(with reglonal hub and spoke networks that transmit paging calis from radio
tranemittars for regional or national caverage), LEC wiraline netwerks (with thelr
hierarchy of switches and transmission faclities), and with celiular carners (with
muitiple cells and sophisticated systems for handing off calls from cell to cell.) FCC
Local Competition Order, st Y1092, AirTouch argues that the FCC Intended to
include the reglonal and nations! paging network (from interLATA trunks through

% FCC NATA Centex Order, 101 FCC 24 349 (1885), recon.. 3 FCC Red. 4385 (1988),
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reglonal and national radio transmitters) in the definition of transport and termination

of traffic. in precisaly the same manner that LEC wireline carriers recover the costs of
their switches and transmission facilites and cellular carriers recover the cost of thelr

cells and switohing systems.
B. U S WEST Position

U S WEST contands that the AlrTouch is not entitied compensation for
the costs of its network components beyond the terminal, including the frame relay
costs agsociated with routing the page to the CIT; the cost of the CIT itself, including
the uplink of the page to the sateflite distribution point; the cost of delivering the page
to the RF sltes; and the cost of the RF sltes. U S WEST argues that these
Investments, which comprise a significant majority of AirTouch's network costs, are
not properly included In the calculation of a rate for reciprocal compensation.

The need to exclude ali costs beyond the terminal arises from the fact thata
call that crosses U S WEST's network to AirTouch ends when the ealling party hangs
up. Thompson, Ex. RT-39 at 12; Peters, Ex. T46 gt 8. U S WEST states that while
a paging call Is fairly characterized as one transaction, it consists of two processes;
the second process occurs entirely on AirTouch’s side through the use of equipment
that transmits the page. AirTouch’s obligation to Its pagmg subscribers begins when
the calling party hangs up; U S WEST has no invelvement and no responsibility for

the traffic beyond that point.
In responee to AirTouch's claim that the paging terminal Is the functional

equivalent of a tandem switch, U S WEST sfates that AirTouch's paging terminal
does not have the ability or the Intelligence to route calls between end-office
switches. Peters, Ex. RT-47 at 8. AirTouch’s witness Bldmon recognizes that a
tandem switch "connects directly to ancther” switch and "passes a call from one
switch to another by connecting one trunk group to another.” Bidmon, Ex. T-2 at 6.
U S WEST argues that a call cannot "pass” between two switches unlees circuits are
connected and cites Newton's Telacom Dictionary, which defines a "connection” as "a
path between telephones that allows the transmission of spsech and other signals*
and "an electrical continuity of circuit batweasn two wires or two units," Newton's
Jelecom Dicfionary at 186. Therefore, U S WEST concludes that AirTouch's paging
terminal is not a tandem switch or its equivalent.

U S WEST also argues that AlrTouch's CIT facility ie not an snd-affice.
An essential characteristic of an end-office switch is that any other carrier should be
able to establigsh a direct trunk between its switch and the end-office. Peters, Ex. T-
45 at 8. However, AirTouch's CIT is incapabie of intercannecting with other switches
on the public switched telephone network, as evidencad by the faet that AlrTouch
;E‘r”'“s all traffic to go through its terminal instead of allowing it to go directly to the
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U S WEST states that if the Arbltrator allows AlrTouch any reclprocal
compensation, the amount of the compensation should be limited to the costs of
tarminating a call at the paging tetminal as an end-office.

C. D:scuulon

The FCC has made clear that any reciprocal compensation should be
limited to switching costs. in paragraph 1057 of the Local Competition Order, the
FCC stated:

We find that, once a call has been deltvered to the Incumbent LEC
and end-office serving the callsd party, the "additional cost” to the
LEC of tarminating a call that originates on a8 compsting carrier's
network primarily cansists of the traffic-sensitive component of
locai switching.

Notably, the FCC did not include the costs of "delivery” of a call in this provision.

Accordingly, in Gook, the California Public Utilities Commission, relying on
paragraph 1057, ruled that Cook could recover only the costs associated with the
terminal, not the costs of equipment beyond the terminal that serve the function of
delivery:

For the purposes of setting rates under section 262(d)(2), only that
portion of the forward-looking, economic costs of end-office
switching that is racovered on a uysage-sentitiva basis constitutes
an “additional cost' to be recovered through termination charges.

Decision No, 87-09-123, Order Denying Rehearing of Decision 97-.05-095. at 11,
{f=) . urau 8 S the

gagmg_a_g_l. Docket A 97-02-003 (CA Puc Sept. 24, 1997) (quoung Local
Competition Order q 1057). The Californta Commnsaion explained why paragraph
1067 permits recovery of only the costs associated with the terminal:

It is clear from this statement that the FCC did not intend, when
referring to the "delivery® of calls in its definition, to have the costs
of fadcllities beyond the end-office switch included in a termination
rate. Therefore, since we have found a paging terminal to be a
facllity equivalent to an end-office switch in providing a call
termination function, thus permitting Cook to seek compensation
under Section 251(b)(S), it is Just and reasonable to lmft the costs
songidered for termination compensation to the paging termipal.

Id, (emphasis added).
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This Commission reached a comparable result in the AWS case. In that
case, AT&T Wireless contended that its network performed functions of tandem
switches and inter-office functions. Nevertheless, the Arbitrator limited the reciprocal
companeation to the end-office rate.?!

Mr. Bidmon's testimony establishes that thare is never an electrical
connection betwean the circult coming from the U § WEST network when the: calling
party places a call and a circuit on the AirTouch network. After U S WEST delivers a
paging call to the AlrTouch terminal, the calling party is disconnected from the paging
terminal befare any other functions are performed. When the calling party hangs up,
the AirTouch subscriber for whom the paging call is intended does not yet know that
he or she has been paged. Bidmon, TR at 238-39; Bidmon, Ex. T-2 at 13-14; Peters,
Ex. RT-47 at 8. AifTouch's equipment, therefore, never eonnects circuits and cannot
be & tandem switch or equivalent to cne. The CIT facility functions like a router within
tha AirTouch network, and not an end-office switch. Correspondingly, AirToueh's
paging terminal does not function like a tandem switch because It does not route calis
between end-office switches. The AirTouch network side of the paging terminal is the
functional equivalemt of a wireless loop, with different components setving as feeder,
distribution, and drop.

D. Decislon

AlrTouch's paging terminal Is the functional equivalent of an end-office
and reciprocal compensation is limited to the costs of terminating a call at the paging
terminal. The transmission of a page from ths terminal to the paging device of an
AirTouch subscriber is entirely AirTouch's responsibility. As it has done historically,
AirTouch should recover those costs from its paging subscribers.

10. What Reciprocal Compensation Rats Should Be Paid?
A. AirTouch Position

AlrTouch believes that a paging network designed under appropriate
TELRIC cost principies should not necessarily be a stand-glone paging system
designed to serve only the state of Washington, If the stand alane design will not
result in the lowest cost, most efficient, state of the art network design, then the stand
alone design should not be used. Zepp, Exhibit T-12 st 273. More often, the lowest
cost, most efficient, state of the ant design is one that provides several services to
multiple geographic areas. Zspp, Exhibit T-12, at 22-23.

33 In the Matter of the Petition for Arbitration of an Imsrconnection Agreement Botween
ATA&T Wircless Services, Inc. and U S WEST Communicabons, inc. Pursuant to 47 U.S.C. Section
252, Docket No. UT-980381, Arbratar's Report and Deciaion a8t 28 (WUTC July 3, 1897) (AWS).
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AirTouch refies upon a cost study that was designed to comply with TELRIC
requirements. AirTouch englineering personnel were directed to come up with an
efficient, least cost, forward-looking paging network design fo serve the state of
Washington. In circumstances where it would be more efficlant or less costly to alter
the system design from the current system, the design for the TELRIC system was
altered. For example, while AlrTouch curmrentty operates two Glenayre switches In the
state of Washington, the system design for the TELRIC study utllizss only one.
Glenayre switch based upon a determination that it would be less expensive to carry
traffic to a centralized switch location than to install a second costly awitch, Bidman,

Exhibit T-2 at 28.

In designing its ideglized system, AlrTouch did not construct & “stand
alone, Washington-anly paging system® (i.e., a systam designed to do paging enly for
customers located in Washington state, for which 100% of the costs were allocated to
the paging element), Zapp, Exhibit T-12 at 22. AirTouch concluded that it would
gain economies of scale by dasigning a system that supported all of the services
AirTouch provides (e.g., including voice malil) to serve customers in Washington and
Oregon as a slngle district,

Once the ideallzed system to serve the current subseriber base was
defined, the AirTouch personnel utilized AlrTouch’s three year business plan to
praoject subscriber growth, and then extrapolated this growth to year seven (the useful
life of the core equipment). Bidmen, TR at 144-145. Finally, AirTauch persannel
developed current cost information for the system components based upon
manufacturer quotes and price lists. This information, along with data on the life of
the assets, applicable tax rates, removal costs and related items were provided to
AlrTouch's economist/rate expert, Dr. Thomas Zepp. Dr. Zepp ufifized the information
provided by AirTouch to determine 3 TELRIC-based cost per minute of use (MOU) for
five components of the AirTouch paging system: (1) the Interl,ATA transport facilities
to the AirTouch switch; (2) the Glenayre 3000XL mainframe switch; (3) the frame
relay system used to transport traffic to the satellite distribution system; (4) the
Chicago International Teleport ("CIT") satellite distrbution system and (5) the radio
frequency ("RF") transmitting system. Zepp, Exhibit T-12 at 28-32,

Dr. Zepp calculated the per MOU TELRIC costs for each componant
based upcn determinations regarding the revenuye requirements, the cost of money,
the present value of monthly paging calls and the sliocation of corporate and district
general and adminislrative costs. The specific rates that AirTouch is seeking te be
paid are reflscted in confidential portions of the record evidence. AirTouch states that
to the extent that the Commission finds any particular cost item in its cost study is
inappropriate, such finding should also recognize that the network design and
economic model employed by AifTouch nonetheless complies with TELRIC principles.
As-such, if the Commission finds a cost item to be Improperly supported, AirTouch
respectfully requests that the Cammission ask AlrTouch to re-run its TELRIC model
with the values that the Commission finds appropriate.

RECEIVED TIMEAPR 26, 9:21PH PRINT TIMEAPR. 28 9:40PM




oA;z_a:A.P.R- 291999, 9: 14AM47 87PHIW FPas

NO. 4077 B 3
APR-26-39 WED 05:47 PN FAY O, P. 28/44
DOCKET NO. UT-880300 PAGE 27

B. U S WEST Position

U S WEST argues that AifTouch has not met its burden of proving its
tarmination costs because the study Is flawed in several material respects and lacks
the supporting information. U S WEST states that the flaws in AifTouch's study are
demonstrated by the resuits the study producas. Despite the FCC's expectation that
the costs of paging providars are less than those of wireline carrlers, the rate that
AlrTouch's cost study producen is a cost per minute that is over 1800% of the
TELRIC reciprocal compensation rate the Commission has ordered and that is used
by all other wireline and wireless carriers that interconnect with U S WEST in
Washington. Thompson, Exhibit RT-39 at 11-12. Moreaver, the rate the study
produces for just the cost of termination on AlrTouch's paging terminal is almost
700% of the amount the Commission found to be the forward-looking TELRIC local
switching coat. Id. at 12. In addition, AlfTouch's terminal cost is about 250% of the
paging terminal cost the California commission found in Caok to be least-cost and
forward-lacking. ld,

U S WEST argues that AirTouch falled to explain and justify the
investments and the related assumptions used to support the costs It is seeking to
recover through its study, U S WEST faults AlrTeuch's failure to provide statistical
aupport for growth rate calculations, allocation of casis between state jurisdictions,
utilization rate calculations, and the allocation of costs between paging service and
voice mail enhancad service. U S WEST also argues that AirTouch's cost study is '
methodologically flawed because it improperly inciudes the costs of facilities bayond the
paging terminal, and improperly sizes its network and investments,

€. Discussion

The legal standard to be applisd by the WUTC in establishing the rate
AirTouch is to be pald for transporting and terminating U § WEST's traffic is set forth
in 47 U.S.C. § 252(d)(2). The statutory pricing standard raquires the approved rate to
be “just and reasonabie® which means that the rate must provide for the recovery of
“costs assaciated with the transport and termination of calls that originate on the
nefwork facilities of the other carrier” (in this case U 8 WEST),

In the Local Competition Order, the FCC promuligated Sectian §1.711(c) of
the rules Indicating that a state commission shall establish the rates that a paging
service provider may assess for transport and termination ‘based on the forward-looking
costs that such licensees incur in providing such services.” 47 C.F.R. Section
§1.711(c). AirTouch and U S'WEST agree that forward looking costs should be
detemnined based upon a Total Element Long Run incremental Cost (“TELRIC") study.
Bidmon, Exhibit T-2 at 27; Zepp, Exhibit T-12 at 12; Reynolds, Exhibit T-20 at 5. The
Commission has adopted TELRIC as the sppropriate standard, and the parties'
aconomist witnesses also endorse TELRIC. Zepp, Exhiblt T-12 at 13; Thompson,
Exhibit T-38 at 2-3.
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While AirTouch's study compfies with TELRIC principles as if it were an
Incurnbent provider, its one-switch deslgn does not property account for U S WEST's
existing wire centers. Consequently, interLATA faclities are factored into the study to
transport traffic originating on U S WEST's network to the AirTouch gagmg terminal,
even though U S WEST is prohibited from providing that facility. U S WEST cannot be
required to sub-contraet its obligation to deliver local traffic originating on its network to

AlrTouch. )

U S WEST persuasively argues that ArTouch feiled to axplain and justify
investments assumptions relating to a seven-year growth rste of approximately 140%.
This figure appears in a so-calied business plan that only projects out three years of the
seven-year cost study and there is insufficient explanation how that growth rate was
derived or disclosure of assumptions upon which It is based, This is not the kind of
statistical data that can be substantiated entirely on the estimates of a technical
operations expert such as Mr. Bidmon. AlrTouch also relies on Mr. Bidman's expertise
to allocate costs between volce mall and paging services. While Mr. Bidmon may be
able to make a ball park estimate based upon his experience, the conduel of a reliable
cost study requires additional substance.

Furthermore, the business plan that Mr. Bidmon relied upon aiso shows that
the growth assumption in the coet study includes projected growth in Oregon and
Washington and it is not clear whether there is sufficient evidence in the record to
determine the percentage of subscribers or the amount of investment in the study that
relates to Oregon. Several of the specific improper investments included in the
AlrTouch study (i.e., agency software that allows retail stores to activate pagers when
purchased) may be subject to correction by rerunning the AirTeuch study, but overall
thedstudy does not appear to be subject to corraction without the introduction of new
evidence.

U S WEST states that the Arbltrator should not award any reciprocal
compensation to AlrTouch based upon two independent reasons: 1) AirTouch does not
terminate traffic; and 2) AirTouch has falled to prove its costs. U 8 WEST goes on to
argue that if the Arbitrator finds that AirTouch terminates traffic and proves its costs,
then the Arbitrator should disregard AirTouch’s proof and substitute- compensation
based upon the Jocal switching rate established in the pending generic cost proceeding
(Docket No. UT-860389, et al,) as a reasonable ceiling proxy.2? U S WEST recegnizes
that AirTouch actually incurs costs when it performs switching and that the
Commi;sion has given thorough congideration to the rate developed in the cost
proceeding.

33 U S WEST aiso proposes a downwatd adjustment based upon the FCC's unsubstantiated
expectsation that the termination costs of paging providers are igss than thase of wireflne carriers. U §
WEST fails to provide dditional substantiaticn or propese @ basis for caloulaling such an adjustment
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The FCC's requirsment that a paging provider seeking termination foes
must prove its costs, and its conclusion that using LEC costs for terminating calls mey -
not be a reasonable proxy, is based upon a lack of information in the FCC'; record
concemning paging providers’ costs. Although the cost study pmv‘lded'byAurToud.w is
inadequate for purposes of establishing a firm rate, there Is sufficient information in the
record 1o conclude that the local switching rate established in the p_ending generic cost
proceeding is a reasonable proxy for the actual casts incurred by AirTouch.

D. Decision

The local switching rate established (n the pending genaric cast proceeding
shall serve as a proxy for the actua! costs incumed by AirTouch until such time as FCC
_makes a further determination. Other than the adjustments described elsewhere in this

Report, no additional downward adjustment is justified.

11. What Percsntage of Traffic ls Subject to Reciprocal Compensation?
(Appendix A - Section )

A. AirTouch Position

AlrTouch states that the percentages of Exempt and Compensable Traffic
affect the economic terms of the parties' relationship in two respects: 1) AirTouch is
willing ta pay for Interconnection tacilities at U § WEST's tariff rates to the extont that
the facilitias are used to carry Exempt Traffie; and 2) AirTouch is entitied to be paid
terminating compensation by U § WEST on alil Compensable Traffic,

AirTouch conducted a study in Seattle on AlrTouch’s separate trunk
groups to U 8 WEST's local tandem and access (toll) tandem. AirTouch's study
compared the volume of traffic delivered to AlirTouch's switch from U S WEST's access
tandem with the total volume on both the local and access tandem, and used this data
to extrapolate the percentage of traffic that should be deemed Exempt Traffic. Exhibit
C-7, p. 1-2. The local tandem Is used to routs intral ATA non-toll traffic where the
number of end-office switches and the amount of traffic justifies t. The access tandem
performs similar functions, except it routes intralLATA toll traffic between customers, ana
intetLATA toll traffic between customers and long distance service providers. Peters,
Exhibit 746, at 28,

AirTouch's witness Bidmon estimates that the percentage of transtt traffic
terminated which did not originate on U S WEST's network at 7%. Mr. Bidmon stated
that this percentage both overstates %ol traffic (intralLATA toll calls also appear on the
toll tandem) and understates traffic originating on local oamiers other than U S WEST
(the local tandem traffic information does not differentiate between traffic originating
on various carriers’ networks), but, on balance, the cutcome reflects a good faith
estimate. Bidmon, TR at 230.
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AirTouch's study assumes that a considerable portion of the traffic
delivered via the access tandem is "Exempt Traffic” either because the toll nature of
the traffic is fikely to mean that & is non-local, ar the source of the traffic means that it
is not U § WEST-originated. AirTouch also assumes that traffie delivered over the
local tandem is very flkely to be Compensable Traffic. AirTouch's study concluded
that 83% of the tandem leve! traffic directed to AlrTouch In Seattle carne over the
local tandem, and 7% came over the access tandem. '

Mr. Bidmon also concluded that paging calls generally originate and
terminate in the local service area where the pager number is assigned based upon
his observation that there is a high correlation betwean the number of pager= in a
loca! service area and the number of end-office and local tandem trunks that must be
installed to serve those pagers. Bidmon, Exhibit T-2 at 62. AirTouch states that the
overwhelming majority of calls to paging customers are made by family, friends,
business colleagues, or local customars, meaning that they are local calls.

" AlrTouch argues that its Last Best Offer propesing that the percentage of
Exempt Traffic should be 20% Is most reasonable. AirTouch also states that it would
accept the 20% figure as an interim rate, along with a Commission order that the
parties devise a mutually agreeable methodology to generate actual paging-specific
traffic data which would be substituted for the Interim rate.

B. U S WEST Position

To estimate the percentage of transit trafic U S WEST conducted a four
month study of two-way cellular and PCS traffic in Washington. Ex. 24 at 5; Ex. 25.
According to U S WEST s study, 41.5% of traffic deliverad to wireless carriers is
transit traffic that doas not originate on U S WEST's network. Ex. 24 at 5; Malone,
TR 385. U S WEST based #ts study of transit traffic on two-way wireless carriers
rathar than paging providers because most wireless carriers In Washington have
chosen to interconnect with U S WEST using CroSS7 (SS7) links. U § WEST argues
that two-way wiraless carriers are an appropriate proxy for paging providers bacauss
cellular and PCS carriers, like paging praviders, are CMRS providers. Furthermore,
like paging providers, two-way wireless carriers are present in both urban and rural
areas. Ex. 24 at 8. Accordingly, measurements of two-way wireless carrier transit
traffic reflect state-wide calling patterns, Ex. 24 at 5-6; Malone, TR 401-02.

Although U S WEST's Washington transit traffic study supports a 41.5
percent transit traffic proxy for traffic defivered to AlrTouch, in its Last Best Final
Offer, U S WEST advocates a 33.8 percent transht traffic figure. U S WEST states
that the 33.8 percent figure is based on a compasite of transit traffic delivared to two-~
way wireless carriers across U S WEST's 14-state territory. U S WEST argues that
its proposal is conservative given the 41.5 percent figure its Washington-specific
study produced, the significant number of facilities-based CLECe in this gtate, and
that 53 percent of the NXX codes In the local calling area of Washington are
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assigned to CLECs. Finally, U S WEST arguss that its proposed _translt traffic ﬁgure
i very close to the 30 percent gssumption AirTouch agreed to In its Interconnection
agreement with GTE. Malone, TR 385-86; Ex. 20 to Ex. 1 (AlrTouch Petition).

C. Discussion

Each party contends that the other has the burden of proof to establish a
reliable methodology and calculation of the percantage of fraffic subject to reciprocal
compensation. While this determination may have a direct impact on nat
compensation, It is separate from the determination of a compensation rate for

AirTouch's costs to terminate traffic.

Both parties have an interest in the determination of an accurate
estmate. As in many cases, the underlying issue appears to be which party pays for
the costs of performing a rellable study. Both parties agree that accurate transit
traffic data could be compiled if AirTouch used trunks with SS measuring capablitty;
however, it is unreasonable for U S WEST to expect AlrTouch to upgrade its network
to SS comparability sclely for the purpose of measuring exempt traffic. AirTouch
contends that U S WEST has accass to relevant information which it does not pass
on to AirTeuch, but there is no evidence in the record that U 8 WEST denied a
related data request by AirTouch.

The iszue of whether either party has the burden of preof to establish the
percentage of transit traffic was not addressed In the AT&T Wireless case.
AirTouch's argument that U S WEST must seek an exemption from its obligation to
provide traffic ariginating on its network without charge is not persuasive because
AirTouch acknowiedges that it is not entitled to compensation for transit traffic.

Unlike cost information which substantially is under the control of AlrTouch, both
parties have access to information which ie relevant to this issue, and both parties
submltted evidencs, in fact. Therefore, thic issue will be resolved on the basls of
which propoeal is the most reasonable based upon the record.

A Beth studies performed by the parties are flawed. While U S WEST
faults AirTouch for not Incurring the costs of S$S, thus enabling accurate measurement
of transit traffic, U § WEST prepared its study based upon csllular and PCS provider
traffic, and not other paging providers. Either other paging provider data is
unavailable or it is unfavorable to U 8 WEST. Mr. Bidmon cradibly testified that
cellular and paging provider traffic are significantly different in character, U § WEST
offered that over 50% of the NXX codes in Washington are assigned to carriers other
than U S WEST, however, U S WEST also admitted that NXX codes of new entrants
gen;r;ﬂ\;;vgé%w much lower fill rates than thoze assigned {o established carriers such
as .

AlrTouch admits that its figure for local calls does not distinguish between
calls that originate on U S WEST s network angd calls that ariginate on CLEC
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networks. Mr. Bidmon also testified that @ typical pager customer could be a
business that has a hundred or two hundred units in service. Bidman, TR 161, The
opinien that such s business pradominantly would generate local traffia is . .
unsubstantiated and not credible. Furthermore, the discrepancy batween AirTouch's
estimate of Exempt Traffic in the instant case cannot reasonably be reconciled with
its GTE agreement on the basie that the 30% figure for nop~lo¢=l and non-GTE -
ariginated traffic was the product of give-and-take negotiations. .

While these critiques are based upon the underlying studies performed by
the parties, both submitted last best offers. that differ substantially from their
Washington State figures. Thus, some other basis for evaluating the comparable
reasonableness of the two offsrs is sought It is notable that the AirTouch-GTE
Washington provision for 30% Exempt Traffic (for which it can be inferred that
AlrTouch agreed 1o in exchange for some other concession from GTE) Is the highest
figure cited in any negotisted or arbitrated agreemant nationwide,

Accordingly, 30% is considered to be the maximum figure for the
reasonable range of non-jocal and non-U S WEST originated traffic delivered to
AlrTouch. While U S WEST's estimate may be closer to the 30% figure than the
AlrTouch figure, it exceeds the reasonable range and is rejected. While the AirTouch
20% figure appears to be at the bottom of the reasonable, It is not unprecedented.

The AlrTouch proposal that the parties devise a mutually agreeable
methodology to generate actua! paging-spesific traffic data which would be
substituied for the arbitrated rate makes sense; however, that Is exactly what the
partles were expected, but failed, to do during their 159 days of negotiation prior to
the filing of AirTouch's petition for arbitration. Alternatively, if either party generates
more reliable paging-specific data during the term of the Agreement, it may seek
modification of the Exempt Traffic rate through the altemative dispute resolution
process provided for In the Agreement.

D. Deeision

Eighty percent (80%) of all traffic delivered by U S WEST to AirTouch
under the Agreement shall be deemed "Compensable Traffic.” Twenty percant (20%)
of all traffic delivered by U 8 WEST to AirTouch under the Agreement shall be
deemed “Exempt Traffic.* If either party generates more reliable paging-specific data
during the term of the Agreement, it may seek modification of the Exempt Traffic rate
through the aiternative dispute resolution process pravided for in the Agreement,

AirTouch's proposed lsnguage for psyment of the portion of U S WEST
facliities used to deliver “Exempt Traffic’ is adopted as part of this decision. |

RECEIVED TIMEAPR 28. 8:21PX PRINT TIMEAPR 28,  9:40PM




PR 29. 19¢9F ¢: 3 o
04s26h [9S9F 9:[DAMaaT SPHJW FPés NO. 4077 R 35T

APR~28-89 WED 05:48 PH FAX NO. P. 34s44

DOCKET NO. UT-880300 PAGE 33
12. What is the sffective Dato of the Agresment? (Contract Provision 11.1.1)

A. AirTouch Position

On July 28, 1998, AirTouch formally requested to negotiate an
intarconnection agreement with U § WEST under 47 U.S.C. §252. The date of the
request Is pertinent to several procedural deadlines in the arbltration schedule.
AlrTouch seeks retroactive payment or credit for the interim transport and termination
of local télecommunications traffic originating on U $ WEST's network based upon
the ecenomlc terms in tha Agresment, AlrTouch proposes that all other provisions of
the Agreement be effective as of the date it is approved by the Commission.

AirTouch's pesition is based upon paging provider treatment as a
Commercial Mobile Radio Service (CMRS), Paragraph 1042 of the FCC's Loca/
Competition Order states:

As of the effective date of this order, a LEC must cease charging a ,
CMRS provider or other carrier for terminating LEC-originated traffic and
must provide that traffic to the CMRS provider or other carrier without
charge. ‘

AirTouch argues that this ruling establishes authority for the Arbitrator to grant
AlrTouch relief from facilities charged as of July 28, 1898 (the date of the Section 252
negotiation request), if not earlier,

AirTouch also argues that its position Is supported by 47 C.F.R, § 51.717.
FCC Rule 51.717 provides that 8 CMRS provider is entitled to assess the same rates
for the transport and termination of iocal telecommunications traffic upon an ILEC as
the ILEC assessed pursuant to the pre-axisting non-reciprocal arrangement,
beginning on the date of a formal request 10 negotiate and cantinulng until a new
agreement is approved by a state commission. AirTouch acknowledges that this rule
does nat directly apply to paging providers, but also claims that it establishes the
principle that due compensation should be paid soaner rather than later to a
requesting carrier. AirTouch urges the Commission to apply this principle by
providing for the payment of the terminating compensation rate based upon the
record evidence, effective July 28, 1998.

B. U S WEST Pesition

U S WEST argues that Section 252 of the Telecom Act raquires parties t0
submit imterconnection agreements to the Commission for approval or rejection and
that the Act does not contemplate an agreement becoming effective (and thereby
enforceable), before the agreement has besn fully negotiated and/or arbitrated, and
approved by the Commission. U S WEST argues that a federal district court has held
that an arbitrated, but unapproved, interconnection agreement does not create
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enforceable rights and obligations.” Accordingly, U § WEST argues that the
Commission should not impose intercannection obligations retroactively to the date
negotiations commencad and all terms to the agreement should become effective

only upon approval by the Commission.

U S WEST argues that FCC Rule 717(b) offers no support for the
argument that the terms of the arbitrated agreement should be retroactively applied.
This Rule allows CMRS providers to utilize a3 LEC's pre-existing rate as a proxy for
the CMRS provider's cost of transpart and termination of traffic to a LEC prier to the
negotiation or arbitration of a binding interconnection agreement. MHowever, in this
case there is no applicable pre-existing rate because U S.WEST did not charge
AirTouch for terminating local telecommunications traffic originated by AirTouch
subscribers because there was none. Thus, Rule 717(b) doee not apply by its own
terms.

Finally, U S WEST arguss that AirTouch's proposal ignores the FCC's
recognifion of the uniqus status of paging within the reaim of CMRS providers.
Unlike other CMRS providers, the FCC explicitly prohibits use of a LEC's cost of
terminating traffic as a proxy for a paging provider's costs, and provides that if a
paging provider seeks compensation for tarminating treffic, it must affirmatively
establish rates baaed upen the forward-looking economic costs of termination
incurred. Any eempensation to AirTouch must be prospective and dspendent upon
AirTouch's demonstration of Its costs. Rule 717(b) appligs only to those CMRS
providers that may utilize the incumbent LEC's rates as a proxy, not paging providers.

C. Disoussion

This dispute arises in the historical context of ILECs charging CMRS
carriers, including paging providers, for terminating traffic that originates on the
ILECs’ networks.® Sectlon 251(b)(5) of the Telecom Act obligates LECs to establigh
reciprocal compensation arrangements for the transport and termination of local traffic
originated by or terminating to any telecommunications carrier, Including paging
providers.®® The FCC conciuded that transpart and termination should be treated as
twa distinct functions for purposes of § 251(b)(5). Furthermore, the FCC eaoncluded
that § 251(b)(5) prohibits a LEC from imposing termination and other charges for
LEC-criginated traffic to a CMRS provider.®

¥ U_S WEST Communications, (ne v. Sema, Decket No, CIV 970539 JCMMWD, 1898 U.S.
Dist LEXIS 13362 at *10 (March 2, 1988) ("U S WEST has no duty to perform the terms of an
Srpirrated agreement untll such time that the Commissian Ay approves such sgreement.”),

M FCC Local Interconnection Order, I% 10801084,

It 14, aty 1041.

% 4., at 1042,
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Based on this diacussion the FCC adopted Rule 51.703(b) stating thata
LEC may not assess charges on any other telscommunications carrier for loca! traffic
that originates on the LEC's nstwork. As discussed elsewhere in this Report, the
FCC's Common Carrier Bureau subsequently was requested to clarify whether Rule
51.703(b) applied to transport as well as termination charges. The Bureau concluded
that a LEC Is not allowed to charge a paging provider for the cost of LEC
transmission facilities that are used on a dedicated basls to deliver loaal traffic
originating on the LEC's netwerk.

U S WEST has charged AirTouch for dedicatad facilities to transpart local
traffic originating on U S WEST's neiwork to the point of interconnection at AirTouch’s
messaging switch sinee prior to the Locs/ Competition Order’s effective date.
Bidmon, Exhibit T-2 at 20. These charges were imposed as a precondition to
interconnectien and are not the result of a negotiated agresment betwesn the parties.
Subsequsnt to psssage of the Telecom Act, AirTouch ceased paying facilities
charges to U S WEST, U S WEST Imposes transport facility charges on AirTouch
based upen its position that AlrTouch’s network is the cost causer and that
conclusions in the Metzger Jetier are lil-advised and not binding. Neither position has
merit The Commission has previously determined that the network originating local
telecommunications traffic causes costs for transport and termination, and the
clarification by the FCC's Common Carrier Bureau was conducted pursuant to formal
procedures and delegated autherity. Even If not binding, the Bureau's conclusions
are persuasive, ,

The FCC promulgated Rule 81.717 to retroactively provide symmetrical
compensation for CMRS providers operating under agresments providing for non-
reciprocal compensation for transport and termination of local telecommunications
traffic. Rule 51.717(b) provides that the CMRS provider shall be entitied 1o assess
upon the ILEC the same rates that the ILEC assessed upon the CMRS provider
pursuant to the pre-existing arrangement. While AirTouch did not occur additional
transport costs for traffic originating on Its network (for which it would be entitled to
assess 8 symmetrical rate for compensation), Rule 51.717 reinforces AirTouch's
claim for 3 July 28, 1888, effective date to recoup or offset charges for which It has
no obligation to pay, : .

The same cannot be said for AlrTouch's request that economic terms for
terminating compensation in its Agreement aiso be accorded retroactive effect. The
principles of symmetrical reclpracal compensation do not apply to paging carriers,
even thaugh U S WEST has an obligation to pay reciprocal compensation for one-
way paging traffic. The FCC decided that it had insufficient evidence in the racord to
conciude that LEC termination rates were an appropriate proxy for paging termination
compensation rates. Paging providers are required to independently establish their
costs as a basis for compensation. Thus, §1.717(b) does not provide for retroactive
effect of paging provider local traffic termination rates,
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The federal court case cited by U 8 WEST In support of its arguments is
not on point. AT&T Communications of the Mountain States, Inc. (AT&T:), and U S
WEST arbitrated an Intarconnection agreement In the state of New Mexico. U 8
WEST alleged that decisions by the state commission violated its constitutional
guarantess to due process and constifuted unauthorized takings, and sought judicial
review prior to the compietion of the Interconnection agreement approval process.
The U.S. District Court found that U & WEST's constitutonal claims were not.ripe
because U S WEST was under no duty to perform until such time that the
commission finally approved an agreement. In the ingtant case, AirTouch seeks to
enforce rights to compensation congistent with FCC rules subsequent to the
completion of the approval process. 47 C.F.R. § 5§1.717 establishes the principle of
affording parties retroactive relief as the result of non-raciprocal compensation of
transportation costs. In the Instant case, U S WEST is not raquired to perform a duty
prior to Commission approval of an agreement,

Both parties make arguments which refer to the Commission's Order
approving an interconnection agreement between AT&T Wireless Services, Inc.
(AWS) and U S WEST, but that cace is not germane to this issue. In the AWS cace,
the Commission did not make a decision regarding the scope and application of FCC
Rule 51.717(b) because it found that a voluntarily agreement between the parties
subsequent to the operative date of the FCC rules was contralling.

D. Declsion

Neither AirTouch's nor U S WEST's proposal camplies with federal faw
and regulations. The economic terms of the Agreement pertaining to U 8 WEST's
cbligation to pay for the cost of its transmission facilities that are used on a dedicated
basis to dellver to AirTouch local telecommunications traffic originating on U $
WEST's network, as set forth in Appendix A, shall be given effect as of July 28, 1898,
the date of AirTouch's request for a renegotiated Interconnection agreement pursuant
to Sections 251 and 252 of the Telecom Acl. The parties will use their best efforts to
reach mutuasl agreement within 30 days after approval of the Agreement by the
Commission regarding implementation of this decision. If the parties are unabie to
reach agreement, the matter ehall be subject to the dispute resolution provisions In
the Agreement. The effective dats of all other terme shall be govemed by entry of a
Commission Order approving the Agreement.

13. Doss Section 262(i) of the Telecom Act Allow AlrTouch to "Pick-and-
Choose” During tha Term of the Agreemsnt? (Contract Provigion. 13.29)

Section 252(7) of the Telecom Act requires a local exchange earrier to
make avaliabie any interconnection, service or network element provided under an
agreement appraved under that section to which & is a party to any other requesting
telecommunications carrier upon the same terms and conditions as those provided in
the agreemeant. 47 U.8.C. § 252(i).
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in AT&T v. lows Utlities Bogrd, the Supreme Court upheid the FCC's
"piok-and-choose” rule, 47 C.F.R. § 51,808, that implemented 47 U.S.C. § 252(1).
The FCC rule requires an ILEC to make available to any requesting CLECs any
individual interconnection, satvice, or network element arrangement contained in
other approved Interconnaction agreements upon the same rates, terms, and
conditions. 47 C.F.R. § 51.809(a). In addition, the FCC rulas provides that the
requirement does not apply if the ILEC proves that the cost of providing a particular
Interconnection, service, or element to another carrier would be greater or not
technlcally feasible. |d, § 51.809(b). ILECs also must make individual
interconnection, service, or network element arrangements available for a reasonable
period of time after the agreement In which they appear Is approved and available for
public inspection. Jd, § 51.808(c). A

A. AirTouch Position

AirTouch asserts that it is entiled to exercige its rights under § 252(j) to
opt into other interconnection agreemants during the initial term of its interconnection
agreement with U § WEST. n contrast. U S WEST witness Dr, Taylor expresses
concern that AirTouch's propesed pravision would undemine the integrity and
enforceablfity of interconnection agreements, (Ex. T-49, Taylor at 19:5-23:26).

U S WEST witness Malone teslified that AirTouch's proposed provision would result
in a “non-binding” agreement. (Ex, T-22, Malone at 18:11-18). Under this view,
AirTouch would be required to relinguish its Section 252(i) rights untll its agreement
with U S WEST expired. i

AirTouch refutes these contentions and argues that the FCC properly
analogized § 252(j) rights to "most favored nation® (MFN) clauses in contracts. Such
clauses entitle a party to nondiscriminatory treatment during the term of an
agreement. Contracts with MFN clauses are not incomplete, nor unenfarceable.
AirTouch notes, howaver, that pick and choose rights are nat unlimited, and
acknowledges that 47 C.F.R. § 51.808 has placed certain limits on the exercise of
such rights. AlrTouch contends that U S WEST's concerns over the attendant risks
are cverstated,

B. U S WEST Position

U S WEST acknowledges that the Supreme Court upheld the FCC's "pick-and-
choose" rule, 47 C.F.R. § 51.808. However, according to U § WEST that
rule (and its application in particutar circumstances) Is far from clear. For example,
the FCC rule permits CLECs to adopt interconnection and unbundled element
“arrangements” from other appraved interconnection agrsements. 47 C.F.R.
§ 51.809(a). U S WEST argues that the rule does not dsfine an "arrangement”.
Additionally, ILECs must only offer previously-approved interconnection or unbundied
element "arrangements” for a "reasonable period of time” atter the agreement is
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approved. ld. § 51.809(c); however, the FCC does not define what is a “reasonable”
period of time.

U S WEST argues that the application and interpretation of 47 C.F.R. § 51,809
Is both unclear and intensely fact-specific, Dr. Taylor testified that AirTouch's
proposed pick-and-choose language risks imposing significant and undesirable
economic costa. Tayler, Exhibit T-49 at 21-23; Taylor, Exhibit RT-51 at 12-13.
wnhether AlrTouch can adopt provisions of ancther agreement depends upon the
terms and conditions, language and arrangement in that other agreement. U S
WEST argues that because Rule 809 is complex and its application is fact-specific,
the Arbitrator should simply insert the statutory language from 47 U.S.C. § 252(j) In
the Agreement. U S WEST agrees that AirToeuch does not waive any § 252(j) rights
by entering Into this interconnection agreement.

U S WEST also argues that any other decision Is premature at this time.
When AirTouch seeks to adopt an "arrangement” from ancther agreement, the
Commission can address the factual questions that such a request presents under
the Act and Rule 805. The Arbltrators, through a pick-and-choose clauss, should not
attempt to give anticipatory rulings without an actual controversy.

C. Discussion

The issua whether AlrTouch Is legally entitied to invoke § 252(i) rights
during the term of an exisling interconnaction agreement is an actual controversy in
this arbitration, even though AirTouch does not seek to exercise any rights. Although
U S WEST Bsgrees that AirTouch does not waive any § 252() rights by entering into
this Imerconnection agreement, U § WEST makes ciear that it opposes the exercise
of those rights by a party which has negotlated and/or arbitrated an approved
agresment

The Supreme Court observes that in many impartant respects the
Telecom Act is 2 model of ambiguity, but that Congress Is well aware that the
ambiguities it chooses to produce in a statute will be rescived by the implementing
agency. AT&T vy, lowa UUHilities Board, 118 S.Ct. 721, 738, Varlous parties opposed
the FCC's implementation of §252(i) and presented arguments similar to U S WEST
in this case, The Suprame Court responded:

And whether the [FCC's] approach wil significantly impede
negotiations (by making it impossible for favorabie interconnection
service or netwark-element terms o be traded off against unrelated
provisions) is @ matter sminently within the expertise of the [FCC] . . ..

During the comment period prior to issulng it$ Loca/ Interconnection

Order, the FCC was requested to clarify that §251 permits so-called *most favored
nation" provisions, which allow & new entrant with an interconnection agreement to
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substitute the preferable tarms included in a later agreement that the JLEC enters

with a subsquant new entrant.? Conseguently, the FCC concluded that §251(j)
entities all partios with interconnection agreements to MFN status, regagless of
whether they Include “most favored nation® clauses in thelr agreements. This
means that any requesting camrier may avail kself of any tarms snd condtitions
previously or subsequently negotiated by any other carier for individual
interconnection, service, ar elsments provided for in an agreement filed with, and
approved by, the Commiasion, subject to the protections in 47 C.F.R. § 51.808.

The prime goals of the Telecom Act are nondiscriminatory treatment of
carriers and pramotion of competition. The FCC believes its approach to
implementation of §251()) will maximize competition by ensuring that carriers' obtain
access to terms and elements on a non-discriminatory basls, The FCC's
implementation presents a balanced spproach to competing interests by establishing
broad safeguards. The exercise of §251(i) rights will require a fact-specific case-by-
case analysis; howaver, thare is no uncertainty regarding the opportunity to exercise
those rights by a party to an approved interconnection agreement.

D. Decision

Even though the FCC makes clear that all parties with interconnection
agreemaents are enfitied to MFN status regardless of whether they expressly include
“most favored nation” clauses in their agreements, it is appropriate to do so when
requaested. This decision is not based upon the specific language proposed by the
parties; however, the interconnection agreement should contain language consistent
with AirTouch's position that it may avail itself of any terms and conditions previously
or subsequently negotiated by any other carrier for individual interconnection, servics,
or elements provided for in an agreement filed with, and approved by, the
Commission, subject ta the protections In 47 C.F.R. § 51.809.

. IMPLEMENTATION SCHEDULE

Pursuant to 47 U,S.C. § 252(¢c)(3), the Arbitrator is to “provide a schedule
for implemantation of the terms and condltions by the parties to the agreement.” In
this case the parties did not submit specific altemative Implementation schedules.
Speclfic contract provislons, however, may contain impiementation time lines. The
parties shall implement the agreement pursuant to the schedule provided for in the

37 FCC Local Interconnection Order,  1305.
a0, 713186,
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contract provisions, and in accordance with the 189€ Act, the applicable FCC rules,
and the orders of this Commission.

In preparing & contract for submissian to the Commission for approval,
the parties may include an implementation schadule.

IV. CONCLUSION

The foregoing resolution of the disputed issues In this matter meets the
requirements of 47 U.S.C. § 252(c). The parties are directed to submit an agreement
consistent with the terms of this report to the Commission for approval within 30 _
days, pursuant to the following reguirements of the Interpretive and Policy Statsment.

A, Filing and Service of Agreements for Approval

1. An Interconnection agreement shall be submitted to the Commission
for approval under Section 252(e) within 30 days afier the Issuance of the Arbitrator's
Report, in the case of arbitrated sgreements, or, in the case of negotiated
agreements, within 30 days after the execution of the agreement. The 30 day
deadline may be extended by the Commission for good cause. The Commission does
not interprat the nine-month time line for arbitration under Saction 252(b)(4)(C) as
including the approval process,

2. Reguests for approval shall be filed with the Secratary of the
Commission in the manner provided for in WAC 480-09-120. In addition, the request
for approval shall be served on ajl parties who have requested service (List available
from the Commission Records Center. See Saction 1l.A.2 of the interpretive and
Policy Statement) by dellvery on the day of filing. The service rules of the
Commission set forth in WAC 4B0-08-120 and 420 apply except as modified In this
interpretive order or by the Commission or arbitrator, Unless filed jaintly by all
parties, the request for approval and any accompanying materials should be served
on the other signatorias by delivery on the day of fiiing.

3. A requsst for approval shali include the documentation set out in this
paragraph. The materials can be filed jointly or separately by the parties to the
agreement, but shoukd afl be filed by the 30-day deadiine set out in paragraph 1
above.

B. Negotiztad Agresments
a. A “request for approval® in the form of a brief or memorandum
summarizing the main provisions of the agreement, setting forth the party's position

as to whether the agreement shouid be adopted or modified, including a statement as
fo why the agreement does not discriminate against non-party carriers, Is consistent
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with the public intarest, convenience, and necessity, and Is consistent with applicable
state law requirements, Inciuding Commission interconnection orders.

b. A complete copy of the signed agreement, Including any attachments
or appendices.

¢. A proposed form of order containing findings and bonclu;lons.

C. Arhitrated Agreaments

a. A ‘request for approval” in the form of a brief or memorandum
summarizing the malin provisions of the agreement, setting forth the party’s position
as to whether the agreement should be adopted or medified; and containing a
separate explanation of the manner in which the agreement meets each of the
applicable specific requirements of Sections 251 and 252, inoluding the FCC
regulations thereunder, and applicable state requirements, including Commisslon
interconnection orders. The "request for approval® brief may reference or Incorporate
previously filed briefs or memoranda. Copies shouid be attached to the extent
necessary for tha convenience of the Commission.

b. A complsts copy of the signed agreement, including any attachments
or appendices,

¢. Complete and specific information to enable the Commission to make
the determinations required by Section 252(d) regarding pricing standards, including
but not limited to supporting Information for (1) the cost basis for rates for
interconnection and network elements and the profit component of the proposed rate;
(2) transport and termination charges; and (3) wholesale pricas,

d. A proposed form of order containing findings and conclusions.
D. Combinatian Agreements (Arbitrated/Negotiated)

3. Any agreement containing both arbitrated and negotiated provisions
shall include the foregoing materials as appropriate. depending on whether a
provision Is negotiated or arbitrated. The memorandum should clearly identify which
sections were negotiated and which arbitrated.

b. A proposed form of ordar is required, as above,

4. Any filing not containing the required materials will be rejected and

must be reflled when complets. The statutory time fines will be deemed not to begin
until a request has been property filed.

RECEIVED TIMEAPR 28, Q:2(PM PRINT TIMEAPR 28. 9:39PM




0as2APK 29 18995 9:20AM aa7 oPHIW FP&S . NG 4077 B 43

APS-26~99 WED (05:53 PM FAX NO. P. 43/44

\

DOCKET NO. UT-990300 PAGE 42
E. Confidentiality

1. Requests for approval and accompanying documentation are subject
to the Washingtan public disciocure law, including the availability of protective orders.
. The Commisslon Interprets 47 U.S.C. § 252(h) to require that the entire agreement
approved by the Commiesion must be made avallable for public inspection and
copying. For this reason, the Commission will ordinarily expect that proposed
agreements submitted with a request for approval will not be entitled to confidential

treatment.

2. If a party or parties wishes protection for appendices or other
materials accompanying a request for approval, the party shall obtain a resolution of
the confidentiality issues, including a request for a protective order and the necsssary
sighatures (Exhibits A or B to standard protective order) prior to fling the raquest for
approval itself with the Commission.

F. Approval Procsdure

1. The request will be asgigned 1o Commission Staff for review and
presentation of a recommendation at the Commigsion public meating. The
Commission does not interpret the approval process as an adjudicative proceeding
under the Washington Administrative Procedure Act. Commission Staff who
pariicipated in the mediation process for the agreement will not he assigned to review
the agreement.

2. Any person wishing to comment on the request for approval may do
&0 by filing written comments with the Commission no later than 10 days after date of
request for approval. Cemments shall be sarved on all parties 1o the agreement
under review. Parties to the agreement file written responses to comments within 7
days of service,

3. The request for approval will be considered at a public meeting of the
Commission. Any person may appear at the public meeting to comment on the
request for approval. The Commission may in its discretion set the matter for
congideration at a special public meeting.

4. The Commission will anter an order, contaning findings and
conclusions, approving or rejecting the interconnection agreement within 30 days of
request for approval in the case of arbitrated sgreements, or within 80 days in the
case of negotiated agreements. Agreements containing both arbitrated and
negotlated provisions will be treated as arbitruted agreements subject to the 30 day
approval deadline specified in the Act,
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G. Fees and Costs

1. Each party shall be responsible for bearing its own fees and costs.
Eaeh parly shall pay any fees imposed by Commission rule or statute,

DATED at Olympia, Washington and effective this 28th day of April 1688.

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

s

LAWRENCE J. BERG
Arbitrator
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