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MOTION FOR STAY, OR
IN THE ALTERNATIVE

FOR WAIVER OR "TOLLING"

W. Russell Withers, Jr. (Withers), permittee of FM

Broadcast Stations KZXA, Santa Fe, New Mexico, and KEFE, Los

Alamos, New Mexico, by his attorney, and pursuant to Section

1.429 of the Commission's Rules, hereby respectfully seeks

the imposition of an administrative stay on Section

73.3598(e) of the Commission's Rules. That is, Withers
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respectfully requests that the Commission stay the

expiration of all existing construction permits for new

broadcast stations, including the construction permits for

FM Broadcast Stations KZXA, Santa Fe, New Mexico (File No.

BMPH-990126JE) and KEFE, Los Alamos, New Mexico (File No.

BMPH-990126JD), until sixty days after publication in the

Federal Register of the Commission's "Report and Order"

dealing with all petitions for reconsideration in the above-

captioned rulemaking proceeding. In the alternative,

Wi thers seeks either a waiver of the provisions of new

Section 73.3598 of the Commission's rules, or "tolling" of

the expiration dates for the KZXA and KEFE permits, under

the unique facts relating to the KZXA and KEFE permits, to

enable Withers to have beyond August 4, 1999 to complete

construction, commence program test operations and file FCC

Form 302 -FM applications for both stations.

whereof, the following is shown:

Request for Stay

In support

1. Withers timely filed on January 19, 1999 a

"Petition for Reconsideration" in the above-captioned

matter. It is believed that there are at least 28 other

similar petitions filed at the Commission by other parties.

There is a substantial likelihood that the Commission will
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not conclude proceedings in the above-captioned docket until

well after August 12, 1999, by which date it is believed

that most construction permits which were originally granted

over three years ago will have (under the new rules)

irrevocably have expired. Simply decency and administrative

fairness on the part of the Commission requires that the

Commission preserve the status quo ante until it has had a

complete opportunity to review all petitions for

reconsideration and reach a ruling which is fair to all.

2. The applicable test for granting a stay is

contained in Virginia Petroleum Jobbers Assn. V. Federal

Power Commission, 259 F.2d 921, 925 (D. C. Cir. 1958) and

Station KDEW(AM), DeWitt, Arkansas, 11 FCC Rcd 13683 (1996),

to wit: (1) likelihood that the movant will prevail on the

merits; (2) likelihood of irreparable harm to movant; (3)

prospect that others will be harmed if the court or agency

grants the stay; (4) the public interest inherent in the

stay.

3. Likelihood of Success on the Merits. Supreme

Court Justice Antonin Scalia gives the best statement of the

law in his concurring opinion in Bowen v. Georgetown Univ.

Hospital, 488 U.S. 204, 220, 102 L. Ed. 2d 492, 507 (1988):
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A rule that has unreasonable secondary retroactivity-for example,
altering future regulation in a manner that makes worthless
substantial past investment incurred in reliance upon the prior
rule-may for that reason by "arbitrary" or "capricious", see 5 USC
§706, and thus invalid.

See also United States v. Winstar Corporation, 518 U.S. 839,

135 L. Ed. 2d 964, 1008-1010, where the Supreme Court told

Congress that it was unlawful to change its rules in "the

middle of the game".

4. The ruling statute in this area is Section 319(b)

of the Communications Act of 1934, as amended, 47 U. S. C.

§319(b), which states:

(b) Such permit for construction shall show specifically the
earliest and latest dates between which the actual operation of
such station is expected to begin, and shall provide that said permit
will be automatically forfeited if the station is not ready for operation
within the time specified or within such further time as the
Commission may allow, unless prevented by causes not under
the control of the grantee.

Congress did not give the Commission specific authority to

"sunset" a construction permit at a date certain, regardless

of "causes not under the control of the grantee". The new

rule takes into account some causes, such as tornadoes or

court proceedings; however, it does not take into

consideration all causes not under the control of the

grantee. As such, the amendment of Sections 73.3534 and

73.3598 to preclude FCC Form 307 applications and showings



- 5 -

under former Section 73.3534 is ultra vires, and therefore

illegal. See e.g. MCI v. FCC, 512 U.S. 218 (1994)

5. Therefore, there is a substantial likelihood of

the position of Withers and his fellow petitioners

prevailing on the merits, and the stay is justified on this

ground.

6 . Irreparable Harm. Obviously, if Withers is

prevented from constructing KZXA and KEFE by causes beyond

his control and having FCC Form 302-FM applications on file

by August 4, 1999, and he cannot extend the life of the two

construction permits, he is irreparably harmed. Obviously,

he has lost a substantial prior investment--$131,OOO.OO in

acquisition costs for the two construction permits, plus

legal and engineering fees, costs involved in negotiating

with Indian tribes for use of land on their reservations to

construct a tower. Further, he would lose the opportunity

to earn profits from advertising revenues on the stations.

Withers and most of his fellow petitioners will suffer

substantial irreparable harm in the event that some relief

is not granted to them.

7. No Har.m to Others. It is inconceivable that

others could be harmed by a grant of the requested stay.

Indeed, it is a well-settled principle in communications law
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that no party has a vested interest in the disqualification

of an applicant for a broadcast construction permit.

Crosthwait v. FCC, 584 F.2d 550 (D. C. Cir. 1978). The

logical application of this principle is that no one has a

vested interest in the expiration or revocation of a

construction permit.

8 . The Public Interest Lies With a Stay. Withers

purpose in pursuing the construction of KZXA and KEFE is to

provide new local FM Broadcast service to Santa Fe, Los

Alamos and the substantial rural regions of northern New

Mexico. A number of the stations licensed to Santa Fe focus

their attention on audiences and advertisers in Albuquerque

and central New Mexico. Withers is attempting to construct

KZXA and KEFE to serve northern New Mexico. That this is so

can be seen merely by the location of the joint transmitter

site for KZXA and KEFE, roughly 30 highway miles north of

Santa Fe on the San Juan Pueblo. Withers is close to

concluding negotiations with the San Juan Pueblo reservation

which will allow him to construct KZXA and KEFE. It is

hoped that this construction will be concluded and the

stations on the air by the end of 1999. It is because

Withers is unsure whether construction can be completed by

August 4, 1999 that he is seeking this stay. Withers is one
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of many petitioners who were caught by surprise at the

harshness of the new FCC regulations concerning construction

permits. Both Withers and the public in northern New Mexico

stand to lose a great deal if this stay is not granted.

Reqyest for Waiver or "Tolling"

9. As the Commission's records for KZXA and KEFE will

show, Withers has been the permittee of KZXA only since

August I, 1996, and the permittee of KEFE only since August

8, 1997. Pursuant to Section 73.207 of the Commission's

Rules, the transmitter sites for KZXA and KEFE are

restricted to areas basically contained in Rio Arriba

County, New Mexico, to the north of Santa Fe and to the east

of Los Alamos. Withers has engaged in substantial and time

consuming negotiations with the San Juan Pueblo, an Indian

tribe whose reservation is located north of Espanola, the

county seat of Rio Arriba County. It became necessary to

negotiate with this Indian tribe for use of land on their

reservation when the Rio Arriba County government ruled in

the case of KYBR(FM), Espanola, New Mexico, that it would

not waive or otherwise grant a variance to a county zoning

ordinance which restricts tower height to 70 feet above the

ground or less. Tribal lands such as the San Juan Pueblo

are "sovereign", and as such not subj ect to county zoning
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Withers is nearing the conclusion of these

negotiations, and is awaiting counter-signature by the San

Juan Pueblo and by the Bureau of Indian Affairs on a lease

that will enable him to commence construction immediately.

However, the August 4, 1999 deadline is less than three

months away.

10. Obviously, Withers is in the best position to

provide new broadcast service over two channels to northern

New Mexico, and his track record over almost three decades

of broadcast ownership and management can assure the

Commission and the public that these stations will be built.

However, Withers needs some additional time, to ensure that

he can meet an absolute FCC deadline without an unfair risk

of losing a further six figure investment that he will have

to make to construct the stations. Should Withers'

construction permits be revoked or considered irretrievably

expired, the deserving public in northern New Mexico may

have to wait several years before service over 94.7 MHz and

107.5 MHz is commenced.

11. In view of the fact that FCC spacing regulations

require KZXA and KEFE to be constructed in Rio Arriba

County, in view of Rio Arriba County's unconscionably

restrictive zoning ordinance relative to towers, and in view
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of the substantial negotiations with the San Juan Pueblo

that have taken place to date, Withers seeks a ruling

pursuant to 47 U.S.C. §319(b) that his ability to construct

KZXA and KEFE to date have been prevented by causes not

under his control, and that alternatively, either Section

73.3598 be waived to provide him with the three-year

construction period provided since February 16, 1999 to new

permittees (thereby allowing him until February 16, 2002 to

complete construction and file FCC Form 302-FM

applications), or that the "construction period" be tolled,

that that Withers' be granted a three-year construction

period which commences upon the latest date of the

countersignatures on his lease by the San Juan Pueblo and

the Bureau of Indian Affairs.

Conclusion

WHEREFORE, W. Russell Withers, Jr. urges that,

alternatively (1) a stay be granted as requested herein, (2)

that Section 73.3598 be waived in the cases of FM Broadcast

Stations KZXA, Santa Fe, New Mexico and KEFE, Los Alamos,

New Mexico, or (3) that the "construction periods" for KZXA

and KEFE be tolled, and that the three year periods for

construction commence on the date that the last
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countersignature on a lease with the San Juan Pueblo is

obtained.

Respectfully submitted,

W. RUSSELL WITHERS, JR.

BY-----:;;:;r~{2"--enn-is-~-b-f2J"'---Ke"""--ll~----I--
(D. C. Bar #292631)
His Attorney

LAW OFFICE OF DENNIS J. KELLY
Post Office Box 6648
Annapolis, MD 21401
Telephone: 888-322-5291

May 12, 1999



CERTIFICATE OF SERVICE

It is hereby certified that true copies of the

foregoing "Petition for Stay, etc. II were served by first-

class United States mail, postage prepaid, on the 12 th day

of May, 1999, upon the following:

:.~r'lE OP PART{ CONTACT / J:I.DDRESS

MICHAEL ROBERT BIRDSILL

ASSOCIATION OF AMERICA'S
PUBLIC TELEVISION STATIONS

FAMILY FIRST
BROWNE MOUNTAIN TELEVISION
WICHITA COMMUNICATIONS

LONG ISLAND MULTI-MEDIA, LLC

CLINTON COUNTY BROADCASTING, INC.

BRUNSON COMMUNICATIONS, INC.
STARR COUNTY HISTORICAL

FOUNDATION, INC.
POLLACK BROADCASTING COMPANY
ISAAC MAX JARAMILLO
SUNGUILT CORP., INC.

HARRY J. PAPPAS AND STELLA PAPPAS

Michael Robert Birdsill
P.o. Box 1921
Chico, CA 95927
Marilyn Mohrman-Gillis, Esquire
Assn. Of America's Public

Television Stations
1350 Connecticut Avenue, N. W.
Washington, DC 20036
Donald E. Martin, Esquire
Donald E. Martin, P. C.
P. O. Box 19351
Washington, DC 20036
Timothy K. Brady, Esquire
Law Office of Timothy K. Brady
Post Office Box 986
Brentwood, TN 37027-0986
Todd M. Stansbury, Esquire
Wiley, Rein and Fielding
1776 K Street, N. W.
Washington, DC 20006
Barry D. Wood, Esquire
Ronald D. Maines, Esquire
Wood Maines & Brown, Chartered
1827 Jefferson Place, NW
Washington, DC 20036
James L. Winston, Esquire
Rubin, Winston, Diercks, Harris

& Cooke, L.L.P.
1333 New Hampshire Avenue, N. W.
loth Floor

Washington, DC 20036
David D. Burns, Esquire
Paul, Hastings, Janofsky & Walker
1299 Pennsylvania Avenue, NW
loth Floor
Washington, DC 20004-2400
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FLOYCO, INC. James P. Riley, Esquire
Fletcher, Heald & Hildreth
1300 N. 17th Street, Suite 1100
Rosslyn, VA 22209

ROYCE INTERNATIONAL BROADCASTING Eric T. Werner, Esquire
COMPANY Verner, Liipfert, Bernhard,

McPherson & Hand, Chartered
901 Fifteenth Street, N. W.
Washington, DC 20005-2301

GROWING CHRISTIAN FOUNDATION J. Geoffrey Bentley, Esquire
CORNERSTONE COMMUNITY RADIO, INC. Bentley Law Office

P. O. Box 807
Herndon, VA 22070

MILWAUKEE AREA TECHNICAL COLLEGE Todd D. Gray, Esquire
Dow, Lohnes and Albertson
1200 New Hampshire Ave., NW

Suite 800
Washington, DC 20036

BOARD OF REGENTS OF UNIVERSITY Margaret L. Miller, Esquire
OF WISCONSIN SYSTEM Dow, Lohnes and Albertson

1200 New Hampshire Ave., NW
Suite 800
Washington, DC 20036

CENTRAL FLORIDA EDUCATIONAL Sally A. Buckman, Esquire
TELEVISION, INC. Leventhal Senter & Lerman

2000 K Street, N. W., Suite 600
Washington, DC 20006

MICHAEL L. HORVATH Lauren A. Colby, Esquire
10 East Fourth Street
Frederick, MD 21705-0113

DAVID TILLOTSON David Tillotson, Esquire
4606 Charleston Terrace, NW

Washington, DC 20007-1911
CLAIRE BENEZRA Jerrold D. Miller, Esquire
FARM BELT RADIO, INC. Miller & Miller
MAQUOKETA BROADCASTING COMPANY 1990 M Street, N. W. , Suite 760

Washington, DC 20036
REESE ASSOCIATES, INC. Naomi S. Travers, Esquire

Arter & Hadden, LLP
1801 K Street, N. W. , Suite 400K
Washington, DC 20036

Z SPANISH MEDIA CORPORATION Dawn M. Sciarrino, Esquire
KNOX BROADCASTING GROUP, INC. Fisher, Wayland, Cooper, Leader &
JERSEY SHORE BROADCASTING Zaragoza, LLP

CORPORATION 2001 Pennsylvania Ave., NW, #400
CONCORD VENTURES LIMITED Washington, DC 20006
NATIONAL MINORITY T.V., INC.
PEGASUS BROADCAST TELEVISION, INC.
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NATIONAL ASSOCIATION OF Henry L. Baumann, Esquire
BROADCASTERS General Counsel

National Assn. of Broadcasters
1771 N Street, N. W.
Washington, DC 20036

MOJAVE BROADCASTING COMPANY James R. Bayes, Esquire
Wiley, Rein & Fielding
1776 K Street, N. W.
Washington, DC 20006

EQUITY BROADCASTING CORPORATION Alan C. Campbell, Esquire
LOUIS MARTINEZ Irwin, Campbell & Tannenwald

1730 Rhode Island Avenue, N. W.
Suite 200
Washington, DC 20036

BROWN BROADCASTING SERVICE, INC. Peter Tannenwald, Esquire
Irwin, Campbell & Tannenwald
1730 Rhode Island Avenue, N. W.
Suite 200
Washington, DC 20036

FEDERAL COMMUNICATIONS BAR Howard Weiss, Esquire
ASSOCIATION Fletcher, Heald & Hildreth

1300 N. 17 th Street, Suite 1100
Rosslyn, VA 22209

ASPEN FM, INC. Barry A. Friedman, Esquire
CALIPATRIA BROADCASTING CO. L.L.C. Thompson Hine & Flory
RANCHO PALOS VERDES BROADCASTERS, 1920 N Street, N. W.

INC. Washington, DC 20036
ENTRAVISION HOLDINGS, LLC
KM COMMUNICATIONS, INC. Jeffrey L. Timmons, Esquire

Irwin, Campbell & Tannenwald
1730 Rhode Island Ave. NW, Ste. 200
Washington, DC 20036

KRTS, INC. David S. Keir, Esquire
Leventhal Senter & Lerman
2000 K Street, N. W., Suite 600
Washington, DC 20006

BE-MORE BROADCASTING A. Wray Fitch III, Esquire
GAMMON & GRANGE, P. C. Gammon and Grange

8280 Greensboro Drive, 7 th Floor
McLean, VA 22102-3807

EDUCATIONAL BROADCASTING CORP. Barbara K. Gardner, Esquire
KCWE, INC. Leventhal Senter & Lerman

2000 K Street, N. W., Suite 600
Washington, DC 20006

CBS CORPORATION Nancy L. Wolf, Esquire
Leventhal Senter & Lerman
2000 K Street, N. W., Suite 600
Washington, DC 20006

EBT BROADCASTING, L.L.C. Jerome S. Boros, Esquire
Robinson, Silverman, Pearce,
Aronsohn & Berman, LLP
1290 Avenue of the Americas
New York, NY 10104

0 •• _0__•• •• _
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ALLBRITTON COMMUNICATIONS COMPANY Jerald N. Fritz, Esquire
vice-President
Allbritton Communications Company
808 17 th Street, N. W., Suite 300
Washington, DC 20006

GRAHAM BROCK, INC. Mr. H. Stuart Graham, Jr.
Graham Brock, Inc.
10 Sylvan Drive, Suite 26
P. O. Box 24466
St. Simons Island, GA 31522

WAIMEA BROADCASTING, INC. Mark Van Bergh, Esquire
Arter & Hadden
1801 K Street, N. W. , Suite 400K
Washington, DC 20006

RICHARD L. HARVEY (WBHX) Mr. Richard L. Harvey
1018 Hillcrest Drive
Neshanic Station, NJ 08853

COHEN, DIPPELL & EVERIST, P.C. Mr. Donald Everist, P.E.
Cohen, Dippell & Everist
1300 L Street, N. W. , Suite 1100
Washington, DC 20005

INDEPENDENT BROADCAST CONSULTANTS, Mr. William Sitzman
INC. Independent Broadcast Consultants,

Inc.
110 County Road 146
Trumansburg, NY 14886-9721

INSTITUTE FOR PUBLIC REPRESENTATION Randi M. Albert, Esquire
ASSOCIATION OF INDEPENDENT VIDEO Angela J. Campbell, Esquire

AND FILMMAKERS Citizens Communications Center
CENTER FOR MEDIA EDUCATION Georgetown University Law Center
CIVIL RIGHTS FORUM 600 New Jersey Ave., NW, Suite 312
OMB WATCH Washington, DC 20001

VIR JAMES ENGINEERS Timothy C. Cutforth, P. E.
Vir James Engineers
965 South Irving Street
Denver, CO 80219

MEDIA ACCESS PROJECT Cheryl A. Leanza, Esquire
Media Access Project
1707 L Street, N. W. , Suite 400
Washington, DC 20036

SEAWAY BROADCASTING, INC. James R. Cooke, Esquire
Harris Beech & Wilcox
1750 K Street, N. w., Suite 1200
Washington, DC 20006

PRESS COMMUNICATIONS Harry F. Cole, Esquire
CAROLINA CHRISTIAN BROADCASTING, Gene Bechtel, Esquire

INC. Bechtel & Cole, Chartered
1901 L Street, N. W. , Suite 250
Washington, DC 20036
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CUMULUS MEDIA, INC. Bruce D. Ryan, Esquire
Paul Hastings Janofsky & Walker
1299 Pennsylvania Avenue, NW
11th Floor
Washington, DC 20004-2400

U. P. WIRELESS, LLC Kenneth E. Hardman, Esquire
MARK SILBERMAN Moir & Hardman

1828 L Street, N. W. , Suite 901
Washington, DC 20036

COVENANT NETWORK Dennis J. Kelly, Esquire
CWA BROADCASTING, INC. Post Office Box 6648
DAVID M. LISTER Annapolis, MD 21401
JOHN HARVEY REES (Service is accepted for these

parties)

Dennis J. Kelly


