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1. That the Amended Motion to Dismiss filed by Bell 

Atlantic-Pennsylvania, Inc. on January 11, 1999, in the 

above-captioned case, is granted. 

2. That the Motion for Summary Judgment filed by 

Global NAPS South, Inc. on January 13, 1999, in the above- 

captioned case, is denied and dismissed as moot. 

3. That the Cross-Motion for Summary Judgment filed 

by Bell Atlantic-Pennsylvania, Inc. on February 2, 1999, in 

the above-captioned case, is denied and dismissed as moot. 

4. That the Petition for Arbitration of 

Interconnection Rates, Terms and Conditions and Related 

Relief filed December 8, 1998, by Global NAPS South, Inc., 

Docket Number A-310771, is dismissed and the record marked 

closed. 

Date: F Cm?c/An!f 3 /449 
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James McNulty, Secretary 

-0 IL 

Pennsylvania Public Utility Commission 
g r t”; 
m ;; CT 

North Office Building 
m 

PO Box 3265 
E I” 

Harrishrg, Pennsylvania 17105-3265 

RE: Petition of Global NAPS South, Inc. For Arbitration of Interconnection 
Rates, Terms and Conditions and Related Relief at Docket No. A-310771 

Dear Secretary McNulty: 

Enclosed please find an original and nine (9) copies of the Exceptions of Global 
Nf$Ps to the decision of Judge Weismandel in the form of a Motion for Expedited 
Reversal and Entry of Judg ment of Global NAPS South, Inc. in the matter of 
Arbitration of Interconnection with Bell Atlantic-Tertnsylvatia, Inc. 

In accordance with the procedures established by the Commission in its orders 
implementing the TCA96 and the window for arbitration established by the TCA96, 
this is a time sensitive matter requiring Commission action at the earliest possible 
Public Meeting. 

Service has been made in accordance with the attached certificate of service. 
Any questions, please contact me. 
Thank you. 

Sincerely, 

Susan Ml Shanaman 

cc: Honorable Wayne Weismandel, Office of Administrative Law Judges 
Service List 



CERTIFICATE OF SERVICE 

Ihereby certify that I have thisl9th day of February 1999 served the foregoing 
document upon the persons indicated below, by hand or by first class mail, postage 
prepaid 

BY FIRST CLASS MAIL POSTAGE 
PREPAID 

Imin A. Popowslcy, Consuxner 
Advocate 
Office of Consumer Advocate 
555 Walnut Street 
5th Floor Forum place 
I3,anhburg Pennsylvania 17101-1921 

Bernard A. Ryan, Jr., Small Business 
Advocate 
Offke of Small Business Advocate 
Commerce Building, Suite 1102 
300 North Second Street 
Harrisburg, Pennsylvania 17101 

Christopher W. Savage, Esquire 
Cole, Raywid & Braverman, LLP 
Second Floor 
1919 Pennsylvania Avenue, NW 
Washington, DC 20006-3459 

VIA FEDERAL EXPRESS 

Christopher M. Arfaa, Esquire 
BeIl Atlantic-Pennsylvania, Inc. 
1717 Arch Street, 32-NW 
Philadelphia, Pennsylvania i9103 

. 

William J. Rooney, Jr., Esquire 
General Counsel 
Global NAPS South, Inc. 

Ten Merrymount Road 
Quincy, MA 02169 

BY HAND 

Office of Trial Staff 
Pennsylvania Public Utili~ Commission 
PO Box 3265 
Harrisburg, Pennsylvania 17105-3265 

Susan M. Shanaman 

Dated: February 19,1999 



BEFORE THE 
PENNSYLVANIA PUBLIC U7’ILITY COMMISSION 

In re: 

Petition of Global NAPS South, Inc. for 
Arbirration of Interconnecrion Rates, Terms and 
Cor$itions and Related Relief 

Docket No. A-3 107s 

MOTION OF GLOBAL NAPS, SOUTH, INC. FOR EXPEDITED REVERSAL 
AND ENTRY OF JUDGMENT IN GLOBAL NAPS’ PAVOR OR, LN THlE 

ALTERNATIVE, FOR REDESIGNATION OF ITS PETITION AS A COMPLAINT 

Global NAPS South, Inc. (“Global NAPS”) respectfilly moves this honorable 

Commission to acf at the earliest possible opportunity to reverse and remand an erroneous 

“Recommended Decision” entered in the above-captioned arbitration matter by the Honorable Wayne 

Weismandel and released on February 11, 1998. In the alternative, the Commission should 

redesignate Global NAPS’ arbitration petition as a complaint and remand the matter for prompt 

adjudication. 

1. Global NAPS’ Dispute With Bell Atlantic Is Arbitrable. 

Judge Weismandel properly concluded that this case presents entirely issues of law 

and that it can be rcsolvcd without a hearing. He erred as a matter of Iaw, however, in determining 

that the dispute between Global NAPS and Bell Atlantic is not “arbitrablc.” 

Tn a nutshell, Global NAPS wants to exercise its rights under Section 252(i) of the 

Communications Act of 1934, as amended, to opt into the existing, approved interconnection 

agreement between BeI1 Atlantic - Pennsylvania, Inc. (“Bell Atlantic”) and MFS Intelenet of 

Pennsylvania, Inc. (“JVIFS”) (the “MFS Agreement”). Bell Atlantic and Global NAPS do not appear 

to have any disputes about the actual contrncfualyrovisions that would be included in a “Global 
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NAPS” version of the MFS Agreement. Instead, their disputes relate to what the contractual 

provisions in rhar existing agreement nrtxzn, ix., how the contract should be interpreted in certain 

situations. For this reason, Judge Weismandel is correct that this case presents no issues of fact, but 

only issues of law.’ 

Where Judge Weismandel erred was in concluding that - because the contract that 

Global NAPS wants is an “opted in” version of the MFS Agreement - rhe arbitration provisions of 

Section 252(h) d o not apply to this dispute, and that, instead, Global NAPS’ proper remedy is to file 

a complaint against Bell Atlantic alleging a breach of Section 252(i). See Recommended Decision 

at 9-10. This legal error arises from two critical mistakes. 

The first is a matter of statutory interpretation. This Commission is obliged under 

Se&ion 252 of the Communications Act to arbitrate all “open issues” between the parties. In this case 

the key “open issue” is whether Global NAPS is entitled to opt into the h4FS Agreement or not. 

Global NAPS says chat it is, and Bell Atlantic says that it is not. There is no possible basis for treating 

this issue as not “open.” It would therefore seem to bc subject to arbitration. 

The second error was IO conclude that rhe situation at hand was in any respect similar 

to that presented by a case from Oregon, cited by Bell Atlantic, upon which the judge reIied in 

dismissing Global NAPS’ petition. ’ In that case, Sprinr rried zo negoriace an individualized contract 

witi the ILEC, and (when those efforts failed) brought its disputes to arbitration. ARer the Sprint 

arbitration proceeding was well along. the Oregon commission issued a decision in an unrelated 

proceeding. Sprint then tried to derail its own ongoing arbitration, including the various specific 

positions it had been urging on the Oregon commission, and instead to simply “opt into” the new, 

unrelated interconnection agreement, nil within the on@ml nine-month nrb&mdon tiedline 

1 Artachzd to this Motion as Exhibit 1 is Global NAPS’ Opposition to Motion to Dismiss and 
Motion for Summary Judgment as filed before Judge Weismandel, That documenr lays out the 
underlying legal and factual setting of this maner in more detail, 

2 The case is fn Re Sprinr Lkmmunicarions Campcvzy, L.P., ARE 11 Order No. 97-229 (Ore. 
PUC, Slip op., June 20, 1997). It is discussed at pages 7-8 of the recommended decision. 
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Global NAPS does not necessarily agree with the Oregon commission’s decision to 

I-&SC to allow Sprint to short-circuit its own arbitration proceeding to opt into a contract established 

in an unrelated proceeding. Even so. Global NAPS can cenainly understand why the Oregon 

commission would be reluctant to allow Sprint to “change horses in mid-stream.” particularly after 

invoking rhe rime and resources of the commission to try to achieve a totally different resuft. 

With all due respect to Judge Weismandel, however, the Oregon case has nothing 

whatsoever to do with the situation at hand. Global NAPS originally sought to negotiate a hand- 

crafted interconnection agreement with Bell Arlanric, but by August 1998 it became quite clear to 

Global NAPS that it would not be able to negotiate a contract that was any better, overall, than the 

contract that MFS had already negotiated, Global NAPS therefore asked Bell Atlantic to opt into the 

MFS Agreement, assuming that this request would be honored promptly. 

It was nor. Instead, Bell Atlantic insisted that Global NAPS could only opt into the 

MFS Agreement ;f. in addition to the terms contained in the agreement, CHobal NAPS would accept 

a number of extraneous terms that amounted to Bell Atlantic’s views on how the MFS Agreement 

would be interpreted in particular situations. Global NAPS disagreed with Bell Atlantic’s 

interpretations, but - more tindamentally - believed that it was enritled to opt into the MFS 

Agreement without any such conditions at all. 

When efforts to resolve thk matter failed, Global NAPS filed its arbitration petition . 
in early December. This is the tindamental question that Global NAPS raised in its arbitration 

petition, and this is the question that Global NPLPs still needs to have decided now. 

Unlike the situation in Oregon, therefore, Global NAPS is not seeking at some late 

date 10 rely on Section 252(i) to .subticufe an arbitration result in an unrelated proceeding for the 

positions it has been advancing in its own negotiations with Bell Atlantic. Quite the contrary. For 

more than three months prior IO filing its arbitration petition. Global NAPS’ position has been that it 

wants to opt into the h4FS Agreement, and that it is entitled to do so borh under the various non- 

discrimination duties imposed on Bell Atlantic under Section 25 I(c) - including the non- 
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discrimination duty imposed by Section 252(i), which is incorporated by reference into the relevant 

subsections of Section 25 I (c) - and under Section 252(i) directly. 

Global NAPS. in other words, has not changed its position. Its “open issue” with Bell 

Atlantic has been, and is, whether Global NAPS may opt into the MFS Agreement. While the answer 

to this question may seem obviously to be “yes,” the fact is that Bell Atlantic disputes its obligation, 

creating an arbitmble “open issue” that turns entirely on matters of law. 

In these circumstances, Global NAPS respecrfblly requests that the Commission 

promptly remand the matter with directions to resolve the open issue between the parties on the 

merits. As noted, Judge Weismandel is correct that this case involves entirely questions of law, so 

that no formal hearings should be required. As a result, the Commission should direct Judge 

Weismandel to decide the matter on the record now before him.’ 

In this regard, expedition is important because, under Section 252 of the 

Communications ACI, Global NAPS is entitled to a decision on “all open issues” by April 2, 1999 

(nine months Born the initiation of negotiations). While the purely legal nature of the dispute between 

Bell Atlantic and Global NAPS makes chat deadline eminently achievable, if any proceedings at all are 

to take place on remand, an expedited decision from the Commission is necessary.’ 

3 Global NAPS is aware that the Supreme Court’s recent decision in AT&T u. Iowa Utilities 

Bourd, slip op. (U.S. Sup. Ct. January 25, 1999) will have the effect of reinstating the FCC’s so-caIled 
“pick-and-choose” rule regarding Section 252(i). Global NAPS does noI believe, however, that this 
ruling should affect this case, which arises from a failure by Bell Atlantic to abide by its duties under 
Section 252(i) beginning in August 1998 - when the 8th Circuit’s “whole contract” rule governed 
the matter. If necessary, on remand Global NAPS can demonstrate that it is entitled ro the same result 
whether rhe “whole conlract” or the “pick-and-choose” rule applies. 

4 Because Global NAPS’ right to opt into the MFS Agreement is so clear, this Commissidn 
should also consider nrling on the merits in Global NAPS’ favor without any remand at ail. 
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2. If Global NAPS’ Petition Does Not Present An Arbitrable Issue, Then Global NAPS 
Requests That The Commission Redesignate This Matter As A Complrint 

Even if Judge Weismandel is correct that Global NAPS’S petition did not present an 

arbitrable issue. it is nof as though the underlying, real-world dispute between Bell Atlantic and 

Global NAPS has disappeared. As Judge Weismandel himself notes. in that case proper vehicle for 

getting the dispute resolved is a complaint. St?e Recommended Decision at 9-10. 

Xf this is indeed the situation, then Global NAPS respectfilly requests that the 

Commission issue an order re-designating Global NAPS’ petition as a complaint and remanding the 

matter for a prompt decision based on the existing record. In this regard, as noted above, Judge 

Weismandel has properly found that there are no material factual disputes between the patties, so 

extended proceedings should not be required no matter what the case is called. 

Indeed, an expedited ruling from this Commission (and from the judge on remand) is 

even more appropriate if the matter is to be redesignated as a complaint than if it remains an 

arbitration. The entire purpose of Section 252(i) is to provide a basis upon which CLECs can obtain 

interconnection agreements mm @ckly than is possible using the “normal” nine-month time frame 

for negotiation and arbitration. As the FCC has stated, discussing Section 252(i): 

[A] carrier seeking interconnection, network elements or services pursuant to Section 
252(i) ,., shall be permitted to obtain its statutory rights on nn expedited basis. We 
find that this interpretation tirthers Congress’s stated goals of opening up local 
markets to competition . . . and that we should adopt measures that ensure competition 
occurs as quickly and ~f~cicntly as possihk We conclude that the non- 
discriminatory. pro-competition purpose of Section 252(i) would be defeated were 
requesting carriers required to undergo a lengthy negotiation and approval process 
pursuant to Section 251 before being able to utilize the terms of a previously 
approved agreement. 

In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act 

of 1996, Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service 

Providers, First Report and Ordtrr, I I FCC Red 15499 (1996) at 1 I32 1 (emphasis added). 



In these circumstances, Global NAPS’ dispute with Bell Atlantic is either arbitrable or 

it is not. If it is, then the matter mus1 urgently be remanded to Judge Weismandel in order to meet 

the statutory April 2 deadline. If it is not, the reason is that the dispute arises under Section 252(i). 

In that case. as the material from the FCC quoted above indicates. the need for a prompt resolution 

is even more urgent, since a “pure” Section 252(i) process is intended to be faster and more efficient 

than the arbitration process. 

6 



A Conclusion. 

Global NAPS believes that Judge Weismandel erred in declaring its dispute with Bell 

Atlantic to be non-arbitrable, and respectfklly requests that the Commission reverse that sling on an 

expedited basis. If, however, that ruling will stand, then Global NAPS respectfUlly requests that its 

petition be redesignated as a complaint and the maccer remanded for a prompt decision on the existing 
. 

record. 

Respectfilly submitted, 

GLOBAL NAPS SOUTE, INC. 

212 North Third Street, Suite 203 
Harrisburg, Pennsylvania. 17 10 1 
7 17-236-2055 

Christopher W. Savage 
COLE, RAYWID & BRAVERMAN, L.L.P. 
1919 Pennsylvania Avenue, N.W.. Suite 200 
Washington, D.C. 20006 
202-659-9750 

William J. Rooney, Jr 
General Counsel. Global NAPS South, Inc. 
Ten Merrymount Road 
Quincy, h4A 02 I69 
6 17-507-5 I I 1 

Dated: February a, 1999 
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- I. BACKGROUND 

This matter cornea before the Arbitrator for decision pursuant to Sectic 
252(b) of the Telecommunications Act of 1996 after the two parties herein wer 
unable to agree upon all of the terms necessary for a complete Intcrconnectio 
Agreement (IA). Despite efforts to achieve agreement, both parties have 
submitted the issues set forth below to the Arbitrator for decimfon. 

The petitioner, 
competitive local exe 
status is other state 
mAI. BA-New Jersey 
1996, BA held a legally s 
10 
a legal proposition, 
That enactment envisioned and encouraged the end of monopoly local exchange 
service such as that possessed by BA. One of the means eet forth in the 
atatute to promote local telecommunicationa competition warn to impoet a ssrier 
of service obligations on all LEC'e (47 USC 251 (b) ), and a more stringent set 
of obligations on ILEC's in particular (47 USC 251(c)), that are designed to 
open up local calling areas for new entrante. It was in connection with these 
obligation8 that the parties attempted to work out an IA. 
were able to achieve agreement on some points, 

While the parties 

fallen to the arbitrator to decide. 
the matter6 set forth below hav 

-* 
Both parties submitted a joint statement of the unrseolyed issues to the 

Arbitrator on September 28, 1998. On that same day, each party separately 
submitted a statement of their own responsea to the issues. 
1998, at the request of the Arbitrator, 

On October 20, 
'each party submitted its. own revised 

statement of the issues to be resolved by arbitration, An arbitration hearing 
was conducted on October 21, 1998 at the offices of LeBouef, Lamb, Greene, and 
MacRae in Boston, Maeeachusetta. At that hearing, the parties attempted to . 
clarify the.issues from each of their points of view, had the opportunity to 
preeent witnesaee, and made opening and closing arguments. In terms of 
witneeses, only BA choec to avail itself of the opportunity to preeent 
teetimony; it offered Mr. Jeffrey Masoner, its Vice President for 
fnterconnection Setvices as a witness. 
submitted post hearing briefs. 

Each party, on October 23, 1998, 
The record of the Arbitration is now complete 

and ready for a Recommended Interim Final decision. 
of cour88, 

The recommendation herein, 
is interim in nature as the Board may want to look at any of the 

matters raised herein and render policy determinations on a more pexmanmt, and 
perhape, generic basis. 

II. ” 

Ae noted above the parties submitted a joint statement of ieeues to the 
Arbitrator on September 28,,.1998. 
suggestion of the Arbitrator, 

On October 20, 1998, each party, at the 
submitted its own statement of the ieouee. 

Rather than restate each of those herein, for purposes of both analysis and 
decisfon, the issue8 will be restated herein in somewhat different fashion than 
the“partiee themselves have offered them, 
view, at least, 

Nevertheless, in the Arbitrator's 
all of the issues raised are subsumed in the rscaeted issues. 
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A. 19 QN AN ENTITY ELIGIBLE FOR AX INTERCONNECTION 

BA hae raised doubts as to whether or not GN, a 

AGREEMENT? 

karricr which it assert 
prwidea neither "loopa nor access to E-911 seWiCeS,"and a company .that 
conducts its business in a manner that BA finds inconsistent with atatua as a 
CLEC, is an entity entitled to an IA with it. Among the practices about whj.cj 
BA complains are lack of bal,ance in originating and terminating traffic and 
miaaaaignment of central office (NXX) codes. 
asserting that it is, like many CLEC'a, 

GN counters that argument by 

business strategy. Its practices 
a young company still formulating fta 

today may very well change over time, hut 
g on ita entitlement t 

CL- 

a broad term encompassing many different 
~telecommunicationa carrier, 

type of players in the market who 
provide a ntclccammunications BeTVice," in order to be eligible for an IA with 
an TLEC. 

8. Is 614 ENTITLED TO MOST FAVORED NATION STATUS IN RBQARD TO OTXER 
. INTERCONNECTZON AQREBMENTS? 

Aseutiing arguendo that GN is an eligible party for an IA, BA haa raised 
question6 about its ability to aaaert moat favored nation (MFN) status tg 
obtain those terms that are set forth in the IA BA entered into with MFS in 
1996. 'It contends that GN ia not prepared to agree to or meet all of the tcrmr 
aad conditions of the contract to which it aecka to opt in, the 1996 IA betweex 
BAandMFS. It also alleges that the coats of GN opting in are far in excess 
of the coats BA encountered when it entered into agreement with MFs. ON 
asserts in response, tha't as a telecommunications carrier under chs 1996 Act, 
it is entitled to MEW status, and that BA’s assertiona to the ,contrary are 
merely that company'8 unsubstantiated fears of how GN might do buaineaa in the 
future. 

c. WXEN OPTING INTO A PREBXIST~NU XNTERCONXBCTSON ACRE- UNDER W2Y 
STATUS, IS A PARTY BOUND TO THI AGREW Sbi ITS ENTSMTY, OR IS IT FREE 
TO OPT IN ON A PROVISION BY PROVISION BASIS? 

This isaue is fairly straightforward. 
preexfsting IA under MF'N rights, 

If a party seeks to opt into a 
may it do so on a provision by provision 

baaia, or eolely oxa the baoia of take it or leave it in its entirety. 

0. -.XP QN IS ARLE TO OPT IWTO MFS AQREEMENT, WEIAT S8OULD TX# bmUTIOI# OF TRP 
CONTRACT BE? 

The IA between MFS and GN waa executed on July 16, 1996 end expirelr on 
July 1, 1999. It extenda for a period just shy of three full years. GN 
contende that by opting into the agreement it is entitled to an IA that is 
iderf_ticil in tenna of its length. It points to numeroua provisions of the IA 
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that require lengthy periods into the contract to fully work out, and asserts 
that any period less than that Set forth in the MFS-BA Agreement could have tl 
effect of negating some of the terms of that document. BA, on the other hand, 
assert8 that if GN is allowed to opt into the Agreem@nt, it should only,be 
allowed to do BO for tve period remaining in that IA, namely until July 1, 
1999. It arguee that It did not intend for the terms of its arrangement with 
MFS to go on in perpewity, 
eligible parties to opr 

and that that would be the net effect of allowing 

understanding. 
into that TA for the term aa eet forth in the WS 

Xn short, GN contends that its MPN rights allow it to have the 
same contractual term in time as MFS negotiated in 1996 while BA contends tha 
MFN status only allows GN to obtain the identical contractual rights aa MFS to 
a point in time co-terminus with the applicability of those rights to MFS, 
namely until July 1, 1999. ..' 

E. ARK CALLS TO INTERNET SERVICE PROVIDERS ELIGIBLE FOR RRCIPROCAL 
CObfpEbf6ATION UNDER THE MFS INTERCOMJECTION AGWiZM.ENT? 

The IA betveen ME2 and BA envisions a ecenario where each party 
compensates the other .for call8 that originate from their customers but 
terminates with a customer of the other. Since the originating caller ie 
almost alwaye the one who ie billed for a call, 
for service rendered in 

the ability to be compensated 
terminating the call depend6 entirely on having the 

company whose curstomer originatea it paasing on the costs of termination to the 
company whose customer was the recipient of the call. Accordingly, BA and MFS 
agreed to reciprocally compensate one another for terminating callri in 
accordance with the schedule set forth in their IA. 

BA contend6 in both testimony and argument that the IA it entered into 
with MFS never contemplated a severe imbalance in the reciprocal compeneation 
.arrangaments between itself and MFS, one that would inevitably occur if a CLEC 
focuead its busfneerr on signing up Internet Service Providers (ISP'a) as 
customers. That imbalance, BA contende is inevitable because calls to Isp'a. 
are almoet always incoming. Thue, a ttEC whose customer8 were, for example, 
exeluaively ISP's would be entitled to significant compeneation from BA for 
call terminatione while having to pay virtually nothing in return, because ita 
customers originated few, if any, calls. M also contends that its reluctance 
to acquiesce to GN opting into the MFS IA ia not motivated entirely by fear of 
breach or imbalance in reciprocal payments, but also by a deeire to avoid 
entering into a contractual arrangement whoee precise terms it already knowe 
are the subject of dieagreement among the partiee. Indeed, BA'e testimony 
indicated that the dieagreement on thoea term6 may not be limited to BA and GN. 
MFS also appears to have a different view of the IA than BA, and there may be 
legal action taken on thosle disagrsemente, although BA's teetimony on that 
point was very circumspect, given the stneitlvity of the subject. 

Not eurprimingly, GN take8 a very different point of view. ft arguers 
that the MFS IA makes no reference to requiring any balance in the reciprocal 
compensation arrangemante, and , indeed, at some pointe appears to contemplate 
the very imbalance that RA atates waa never envisioned- 
further arguem, 

In any event, GN 
even if such an imbalance was contemplated, BA haa little or no 

basis to assume that it will occur (BA ineiete that it doem baeed on ite 
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_ experience with itpr IA with GN in Massachusetts). GN further contends that, il 
any event, should BA's worse fears materialize, and the reciprocal compensatiol 
arrangements turn out to be very imbalanced in violation of the IA, aer 
interpreted by BA, 
that are applicable 

BA would ecill have available to it all the legal remediee 
to breach of contract. Accordingly, GN maintains, fear of 

contract breach or imbalance in the reciprocal compeneation arrangement8 ia noi 
gxounds for refusing to provide GN with the ability to opt into the MFS IA. 

F. ARE THE APPLICABLE RECIPROCAL COMPENSATION RATES TBOSB SET FORTH IN THE 
MFS INTERCONNECTION AGREEMENT, OR TRE GENERIC RATES ESTABLISHED BY TRE 

BPU IN DOCKBT No. TX 9512063lf 

,' . The MFS IA Reta forth WI- at_Davmentfl-? 
cotnpeneation arrangemente. They are $.009 for local traffic delivered to a 
tandem rwitch and $.007 for local call8 delivered to an end office. on 
December 2, 1997, the BPU issued an order in Docket No. TX 95120631, In The 
Matter of the Investigation Regarding Local Exchange Competition for 
TelecommuaicationS Services (Generic Order). In that dscieion, the Board set 
rates of $.003738 for tandem termination and $.001646 for end office 
termination. BA contends that the Generic Order euperecdes the MN ratea for 
al1 IA.8 entered into subsequent to ite issuance, and therofore, that the 
reciprocal compeneation rates ehould be .003738 axid .001846. GN aeesrts that 
bypi;ifm;;~o the MFS IA it ie entitled to the compensation raterr set out in 

two premi~ee - ’ 
namely the rates of -009 and -007. It basco that argument, on 
The first is that the generic order of the BPU super8sdea'only 

arbitrated raterr and not, a8 in the case of the MFS IA, negotiated rates. me 
second premise ie that the rates determined in the Generic Order were based 
entirely upon the costs of BA and are not applicable to the costs of a CLEC. 

III. ANALYSIS AND REC~Nz)ATIONS 

A. 19 GN AN ENTIm ELIGIBLE FOR AN INTBRCONNECTION ACRE-? 

BA has raised queatione in regard to whether GN ie an CLEC eligible for 
an IA under the Telecommunicationa Act of 1996. Ae noted above, thoce 
questions relate IZO the nature of GN's bueineee strategy and the configuration 
of its facilitiee. GN has countered that BA hae little or no evidentiary basir 
to eupport ite questioning of GN'a eligibility, and that, even if it did, G!? in 
clearly a ~telecommunfcatione carrier" that the Act envieionsd aa being 
eligible for an IA. 

'- ft,sseme clear that a key goal of'Ccmgrese in enacting the . 
Telecommunication8 Act of 1996 was to open up local exchange eervice to 
competition. Ease of entry may well be the sine quo non of action6 needed to 
open tha market to competit,ion. It would aeem conshtent with the intent of 
the statute to minimize th6 hurdlee for new market entranta ad to liberally 
con&rue eligibility for an IA. While BA makee it clear that it dhalikce what 
it believes to be GN'e businees intentions, ite own witness admitted that he 
could not stats with certainty what strategy GEJ might ultimately pursue. The 
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experience BA ha8 had with GN in Massachusetts may well ju8tify BA's dislike 
for ON's bu8ineee activity, but does not rice to the level of providing a 
rationale for denying the petitioner's status aa a f’telscommunication8 Carrie 
under the Act for purposes of the Recommended Interim Final Decieion. GN'S 
application to be certified a6 a CLEC in New Jersey is'currantly pending befo 
the Board, and.BA may, if it chooses to do 80, 
to the BPU itself in that matter. Having spent 

offer any objection8 it may ha- 
considerable effort negotiatil 

with GN in an attempt to achieve an IA, however, it would seem peculiar, for 
purposes of the Arbitration,.to now, at the end of that procese, to find that 
GN was never an eligible party for an IA. For purpome of the decision herein 
however, for the policy and practical reasons set forth, GN is determined to i 
a CLEC eligible for an IA with EA. 

. 
n-&&o&&-. -& . 

GN is eligible for an Interconnection Agreement with BA. 

a.- IS GN ENTITLED TO MOST FAVORED NATfON STATUS IN REGARD TO OTXZR 
INTERCONNECTION ACREmENTS? . 
Having detcnnined that GN ie a nt~ltcomunication8 carriern under the 

1996 Act, it follow8 that it ie eligible for all of the right8 and privileges 
that are a88OCiated with that etatua. One of the those right8 ia to be 
entitled to MFN into a preexieting IA between the same ILEC and another &EC. 
The reason for that right irs to assure that there ie no undue discrimination il 
the marketplace that could either skew or preclude competition in the local 
exchange market. While BA asserts a eeriee of obfections to that right, they 
are ineufficiently corroborated by the kvidcnca of record, conetitutc fear8 of 
post-agreement miebehavior rather than contemporaneoue barriers to MFN righte 
at entry, or are not of sufficient publ,ic policy gravita8 to overcom the 
rights of a CLEC to aessrt MFW right8 in order to a88ure againet the type of 
undue discrimination that could carve a8 a barrier to either market entry or 
effective participation. 

GN i8 entitled to MFN statue in regard to opting into other 
Interconnection Agreement8 between BA and other CLEC'a, including that with 
XES. 

c. WaEbt OPTING ISTO A PREEXI8TING INTERCO~CTION ACRE- UNDER BW# 
STATUS, 19 A PARTY BOUND TO TEE AGREEN8NT IN XT8 %NTZRE!tY, OR X.8 IT PR8p 

G TO OPT IN OH i PROVZSIOW BY PROVIBIO~ BASIS? 

This iecue has been the eubject of coneiderable controversy in New Jeroey 
and eleewhera. While the FCC, at 47 CFR 51.801 .(a), require6 an ILEC to 
provide any requesting carrier any earvice or network element containrd in any 
agreement to which that ILEC ie a party, that interpretation of the "pick and 
choose@ rule wae rejected by the Eighth Circuit Court of Appeal8 in Iowa --- 
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- Utilities Board et al. 
granted sub nom., 

V. FCC, 120 F3d 753, 800 (Eighth Cir. 19971, cert. 
AT&T Co. V. Iowa Utilities Board, U.S. 

L-Ed. 2d 867 (1996). 
118 s.ct. 879 

While Iowa Utilitiee Board ir, on a&al, it ie critici:' 
to note that trhe BP0 itself ha8 spoken to thi8 i88U8 in Docket No. TX 9512063; 
The Board ruled that Section 252(i) of the telecommunication8 Act "doe8 not 
permit a requesting carrier 'pick and choose' any individual rate, tam or 
condition from a prior agreement while rejecting the balance of the agreement. 
NevertheleS8, the Board recognized that this interpretation may have a 
sd&antial effect on the State'e local exchange marketplace and therefore 
reeerved it8 right to reconeider it8 interpretation of the “pick and chooeea 
rule and Section 252(i) upon the conclusion of the Supreme Court'8 review of 
the Eighth Circuit decision. Since the Board has spoken 80 clearly and 
directly to the matter at hand, 

rrc 
the Arbitrator is obliqed to follow that 

. . 

Deciaioa III. C. 

Xf CN opt8 into the MFS Agreement, 
bade. 

it may only do 80 on an all or nothin 
-It fe not free to "pick and chooscn among the pravieione of that 

Agreement and is bound to the terms and condition8 ae of the date they are 
pcxmitted to "opt in" to the MFS agreement. 

De IF ObT IS ABLE TO OPT INTO THE E@S ACRSW, WXAT SHOULD TRE D'IJRIITSON OF 
TRE CONTRACT BE? 

This question i8 a very difficult one. A8 noted above, ‘BA believes that 
if QIU ie entitled to opt into the MFS IA, it can only do so for the duration i 
tfmc remaining on that dontract, namely, July, 1999. GN etatcs that it ie 

-entitled to a contract with the very same time duration a8 that afforded to 
MFB, namely three yearo. 

It 8&m8 ObviOU8 that GN i8 Correct when it a88ert8 that the MFs IA 
contemplated a lengthy period of time to implement, 8ome mearure perhap takin, 
more than the eight months remaining in that agreement. To limit the 
applicebility to GN of the MFS IA to the eight remaining month8 of that 
Agreement may have the effect, in the petitioner's eyee, of depriving them of 
the benefit8 of Borne of ehr provfeione of that contract. On the other hand, 
however, BA retorted that it ought not have to have every IA it eigne be 'leap 
frogged' into perpetuity by succeseive opt in8 by new CLEC:e. The MFS IA wa8 
an early agreement, and the partiee choee to limit their risk expoeure under $. 
to three years duration. From BA'e perepective, requiring them to allow ON to 
opt into the MFS IA for a new three year period expoeee them to the very rieka 
to which they eucce88fully negotiated avoidance with MF'B. 

The starting point for analyzing thie issue ie the very dynamic nature o: 
the telecommunication8 induetry. Few, if any, industriee are undergoing a8 
much change on an ongoing baeie than ie telephony. Given that fact, the law'8 
bias against open ended or perpetual contractual obligations take8 on new 
meaning. It 8eem8 unreaoonabh on it8 face to require BA, or any other actor 
~"telecommunicatione to aseums obligatione extending over indaterminata 
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- periods of time based on an Agreement that waa negotiated shortly after the 
Telecomrnunication~ Act was passed. At the time the MFS contract was signed, n, 
one had much experience to draw upon to negotiare such an arrangement. At 
hearing ON's couneel argued chat BA negotiated a very bad deal for themselves 
with MFS and now wants to avoid its obligationa thereunder. 
assertion may or may not be the case, 

While that 
it seeme clear that both BJL and ~9, 

perhape because they recognized their own lack of experience with such an 
Agreement, chose to limit their exposure to the arrangement to three years. A 
the end of that period, 
experience, 

each'party would then have the opportunity to review i* 
survey a changed industry, and then renegotiate theix 

understanding. To allow new CLEC's to opt into the MFS IA for new three year 
terms would appear to deprive BA of the very risk mitigation terms it 
negotiated for itself. 
c 
conditions, based on the terma of an IA eigned very ehortly after the passage 
of the Act seems manifestly unfair. For that reason, it is not at all 
surprieing that BA argues that if GN is able to opt in it may only do so for 
rhc time remaining in the MFS IA. 

The problem with simply disallowing an unfair result to BA, ie that GN it 
- potentially expoeed to three equally unfair reaulta. The first le that if by 

limiting the Agreement to eight monthe, GN ie deprived of Borne of the 
provisiox~~ in the ME'S IA that require considerable lead time to implement, BA 
will have been effectively been given some of the very same ability to 'pick 
and chooee' what eervicee it offers other carriers that the Board has already 
decided that CLEC’e will be unable to exercise in eclecting the services'they 
want from preexisting IA's (see Section III above). The second unfairness is 
GN will have a very short horizon of certainty in making some very fundamental 
decisions about business strategy and investment. Part of the uncertainty.gN 
could encounter is to find itself without an IA, the exietence of which ie 
critical to its ability to engage in bueineea. The third ie that MFS will have 
been given a discriminatory competitive advantage over other CLECe by having 
had almost three full year8 with an arguably superior eet of terma and 
condition8 than thoee offered to its competitors, 

A related iesue ie that BA seeme open to allowing a longer term 
arrangement if GN will agree to allow itself to be bound by whatever maw 
arrangements are negotiated by BA and MFS. Not surprisingly, GN 6eam6 not at 
all inclined to blindly &legate the negotiation of its future IA to another 
company. Obviouely, they cannot be compelled to do mo. 

It would be ideal if all of these potential inequities could be resolved, 
but,Solomonic rolutione are not always readily available. Accordingly, it 
seeme appropriate to look at the public..policy context for this decision. ThiE 
matter only arieee because Congrere decided that it was tha public policy of 
thie country to open local exchanges up to competition. The ful.fillment of 
that policy objective requiree that all decisions undertaken pureuant to the 
19964ct keep that objective in mind. In that context, 
on QN appear graver than those worked on BA. 

the unfairneeeea worked 
GN ie a new competitor whoee 

entry bo the market ie being blocked by-the abeenct of an IA with BA. The 
contract it wishee to opt into, ae is ite right under law, clearly envioione a 
lengthier period for implementation than would eeem poeeible to fulfill if BA's 
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position on the duration of the contract for GN was sustained, sets a rate that 
clearly advantages an existing player in the market, MFS, and provides GN with 
little or no margin for putting ite business strategies to work. That type of 
barrier to market entry seems considerably higher than is consistent with the 
Congre88ional intent of promoting competition. Additionally, by making the 
contract length identical to that in the MFS IA, the 'pick and chooseflcffsct OL 
the services offered by BA to ON, as noted above, is avoided. For thoae 
reasona, GN should be entitled to a contract with a duration identical to that 
which is set forth in the MFS accord, 19 days shy of three years frdm the date 
of execution. 

Decision III. D . . 
The duration of the Interconnection Agreement between BA knd GN should bt 

nineteen days less than three years from the date of execution. 
. 

E. ARE CALLS TO INTERNET SERVICR PROVIDERS ELIGIBLE FOR RECIPROCAL 
COZ@RNSATION UNDER TRR MFS IRTERCONNECTfON AGREm? 

There are two matters that must be resolved to make a recommendation on 
this iseue. The firet is whether calls to ISP'e are included ia the typee of 
calls for which the MF'S IA requires reciprocal compensation. The second is 
whetbar calls to ISP'e are local calls. i 

In regard to the firet matter, the MFS XA calls for reciprocal 
compensation for all residential and business calls. BA cqnttnde that it never 
contemplated calls to ISP’s when it negotiated the arrangement, and that fact 
is evidenced by the abeence of any reference to ISP's in the document. The 
record is silent on what MFS had in mind at the time. The problem with RA's 
contention, however, is that the document's silence on ISP’e does not simply 
mean that calls to ISP's are excluded from reciprocal compensation 

It mqght altso be concluded that the terms reeidential and ' requirements. 
business customers are so broad that they cover all calls made. Indeed, it ia 
hard to imagine many calle to ISP'e that do not fall within that definition. 
Moreover, it seeme implausible that in 1996 two very sophisticated actora in 
the telecommunications market, such a8 BA and MFS, could have negotiated an IA 
without either party having given any thought to calls to the Internet, which 
wae already being widely used at that time and whose growth potential for 
telecommunicationa warn hardly a secret in the industry. It is plausible that 
BA did not contemplate the possibility that some CLEC'e might focus their 
marketing on ISP'e and thus create the sorta of revenue imbalancce that BA 
complaina of, btit that hae little or no~relevancs to the matter at hand. The 
definition of the types of calls set forth in the IA ia sufficiently broad tha 
it must be con&rued as including call8 to ISP's. 

The second matter that must be resolved ie whether of not calls to ISP's 
are local calls. It aeemm apparent from the testimony offered in thie matter, 
that calls to ISP’e can be local calla. It seems equally poesible that they 
may not be. The only way to make a determination of whether they are local or 
noris on a call specific basis. For purposes of the matter at hand, however, 
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. it will suffice to note that it i8 impossible to make a generic statement as EC 
the physical realities of such Calls. 

. this very question, 
BA asserts that the FCC ie looking into 

and suggests suspending judgement until the FCC has the 
opportunity to decide the matter. 
for determining when, 

Given that there ie no baeie In the record 
if ever, the FCC will render judgament on the matter, it 

seems pointless to not proceed to make a determination that will allow the 
parties to proceed. 
dispositive 

The fact that calls to ISP’a can be local calls 
of the matter for purpoeee of the Recommended Interim Final 

Beemg 

Decision. That is because, local calls are the subject of the MFS IA. To the extent that calle to ISP’a are not local in nature, or whether such calls are 
the result of misaseignment of m's, 
of, 

or other such matters that BA complains 

what 
those are matters to be looked into in any action BA may take to remedy 

it believes to be a breach of the contract. Such gear3 are simply not 
relevant to the question of whether local calls to lTlsp r .- B 
reciprocal compensation provisions of the MFS IA. are entlt'lpd to aa 

It bears mentioning that many of the issue8 that BA haa raieed in the 
matter at bar appear to emerge from BA's fears that GN will breach the terms of 
the MFS IA, as BA understanda them. Indeed, it seema clear from Mr. Maeoner'e 
testimony, that BA believes that MFS itself may be in breach. while the 
Arbitrator ie not unsympathetic to BA'e assertion that it should not be 
compelled to offer contractual terms that are so broad that it could give rise. 
to t activities that it believes 'constitute breach, thooe fears cannot be 
allowed to control the outcome of this proceeding. There are two reaeoae for 
thie. The first is obvious. Nothing in this decision will deprive BA of any 
remedies it has available to it for breach of contract. ft may eeek wha6ever 
remediee it desires whenever it conclude8 that a breach has occurred. The 
second reason is policy based. The 1996 Act envisioned removing unnecessary 
barriers to entry in the local exchange market in order to hasten the onget of 
competition- Efforts to perfect contractual language to batter define the 
expectatione of the incumbent can also be viewed as the narrowing of the 
bueineee options available to new market entrants: Such a result would clearly 
be counterproductive in tixme of creating the type of robust competition that 
was envisioned by the Congress when it passed the 1996 Act. 

Decl8lon III. E 

Calla to Internet Service Providers are eligible for reciprocal 
compensation under the MFS Interconnection Agreement. 

P. ARE TR8 APPLICABLE RECIPROCAL CoMpENSATION RATES TRW= SET FORTH IN TRE 
MFS INTERCOblEJECTION AQREIMINT, OR T?U Q8NBRIC RATES BSTAELIEHgp BY THE 
BPU IN DOCXET NO. TX951206313 : i- 
The intent of the Congress in enacting the 1996 Act was, in rcgerd to 

local exchenge 8ervice, to promote competition and market mechanisms. For that 
rcaeoa, as suggseted in the post-hearing brief of GN, there ie a hierarchy of 
rate setting that ha6 evolZred. There are three waye in which reciprocal 
compensation for call termination can be determined under the law, by 
negotiation, by regulation, and by arbitration. The mtchaniom that ici moet 
defived from the market place, ie, of course, negotiation. AEI a result, it ie 
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