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SOUthwestern Bell Telephone cc.pany (SWBT) and AT''!' Co1IIIDnnications

of the Southwest, Inc. (AT'T) have been negotiating since March 14, 1996.

to develop the teras for AT~T's in~erconnection ~ith SW8T's facilities.
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The parties' initial round of negotiation! culmnated 1n AT'T'S first

petition for arbitration, filed with the Commission OD JUly 29, 1996, in

case No. TO-91-40'.

The Caaaisaion issued its Arbitration Order in case No. TO-91-40

on December 11, 1996, in vhich it resolved the issues presented by the

~rties and established interim rates for the resale of SWBT' s services and

. ,

'.

for the sale of SWB~'s unbundled network elements (UNEs) to ATiT. This

order vas modified on January 22, 19971 • The Commission's July 31 Final

Arbitration order set pemanent rates. This order vas modified in several

respects on OCtober 2, when the commission ordered SWBT and AT'T (the

parties~) to file an interconnection agreement incorporating the findings

made by the caaai.s8ion. The parties filed an aqreeaent and, on If~r S,

the cOllllllission issued an order approvinq the proposed interconnection

agreement_

-"-./' Meanvhile, AT'T initiated negotiations with SWBfl on a new set of

issues, but the ~rties were avain unable to resolve all of their

differences. M'" tiled its petition for a second round of arbitration on

September 10, initi.ting this case. AT'T alleged that it had made its

' ..~

1 The March 14, 1996, date was alleQed by AT5T in its petition. Case
Mo. TA:-97-40. w.s consolidated with case No. TA-97-67, • petition for
atbit~at1on of an interconnection agreement between Mel Telecommunications
Corporation (Mel) and SWBT, on september 16, 1996.

a This and all subsequent references to dates in this order shall be
to 1997, unless otherwise noted.

~ ~Tbe partieg R shall be used ~o reter collectively to SWBT and AT,T
in tbis aeport and Order. The commission's statt (Staff) assisted the

'--~ Comaission in its decision-making role and did not act as a party before
the C~gslon in this case. The Office of Public Counsel (OPC) was also
a party to this proceeding, but OPe shall not be subsumed in the phrase
"the parties" in this Report and Order because OPC will not be party to the
interconnection agree.ent to be filed by 5MBT and AT'T.

4
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second request fo~ negotiations to Sil8T on April 3. SWBT tiled it~'

response to the petition on october 3, concurring in the April 3 d~t••

On October 17, the Commission ordered the parties to .eet with

specific members of the Commission's Staff (Arbitration Advisory Statf) •

The parties were ordered to jointly submit a comprehensive well-defined

list of the issues on which they were requesting a second round of

arbitration by october 24, and to appear before the COllllllission on

OCtober 27 to address certain jurisdictional issues. The parties complied.

The Joint Issues List filed by the parties on OCtober 24 grouped the issues

under headings numbered I through XI, according to topic.

Followin9 the hearing on jurisdictional issues, by its order ot

October 30, the Ca.aission issued a procedural schedule to govern the

submission of evidence and argument on the disputed issue.. Pursu~nt to

the Commission's order, the parties were required to maintain the same

qroup and issue number designaUol1S used in the Joint Issues List

throughout the proceedings in order to facilitate tracking of the issues.

On November 7, SWBT and AT'T simultaneously filed t.stimony containing

their proposed language on e~ch of the reaaining unreuolved issues

identified in the Joint Issues List.

SWBT and AT'T met during the period of November 10 throuqh 20 with

the Arb~~ration Advisory Staff (AAS) and with Dana K. Joyce, a Special
-_.-

Master appointed by the Commission, for the purpose of resolvinq as many

of the unresolved issues as possible. The parties then filed their Joint

settlement Document on NOYeIIber 21 which identified each of the issues from

the Joint Issues list which had either been withdrawn or resolved by
_.~_.

aqreement by SWBT And A'UT during mediation. In accordance with the

5
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Commission's october 30 order, the Joint settlement Document get forth the

specific lanquaqe agreed to by the parties for iaplementinq their accord.

Also on November 21. the par~1es and the Special Master filed

their Commission ordered Joint Statement of Remaining Issues (Statement).

whiCh was aaended by interlineation on NCJVeIIber 24 and 25. This Statement

was replaced by an Amended Joint stat••ent of Remaining Issues (Amended

Statement) on November 26. The Amended Statement identified each ot the

unresolved issues from the Join~ Issues List and. tor each such issue, set
"---.-

forth 1) the lanquaqe proposed by each party. 2) the special Master's

recommendationa concerninq which lanquaqe to adopt, and 3) the sp.ci~l

Master's explanation of his recomaendations. SWST and ATiT each filed

their responses to the Special Master'. recem.endations on Hovember 26, and

ope filed its response to the Amended stateaent on November 26. In its

\J
Response, SWST requested a hearinq with opportunities for cross-examination

prior to issuance of this Report and Order.

QiamssiQD

~e arbitration proceedinqs in Case Ro. TO-97-40 and in this case

were filed pursuant to the federal ~elecc.munications Act of 1996 (~h.

Act). ~he Act establishes the following standards for State Commissions

to follow in issuing arbitration orders .andatin; interconnection between

--_,,- incWllbe-nt and competitive local exchange carriers (ILECs and CLECs,

respectively):

---"
I..•~.

(e) STANDARDS FOR ARBITRA!lOM In resolving by
arbitration under subsection (b) of thil s@ction any open
issues and tapo.ing conditions upon the parties to the
_greement, a state commission shall-

(1) ensure that 6uch resolution and conditions meet
the require-ent. of section 251, inclUding the
regulations prescribed by the commission pursuant to
section 251;

6
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(2) establish any rates for interconnection,
services, or networle elements according to subsec­
tion Cd) of this section; and

(3) provide a schedule for iaple.entation or the
te~ and conditions by the parties to the agree-ent.

Cd) PRICING STANDARDS -

(1) INTERCONNECTION AND NETWORK ELEMENT CHARGES ­
Determinations by a State commission of the just and
reasonable rate for the interconnection of facilities
and equipment for purposes of subsection (c) (2) of
section 251, and the just and reasonable rate for
network elements for purposes of subsection (e) (3) of
such section-

CA) shall be-

(il based on the cost (deterained without
reference to a rate-af-return or other rate­
based proceeding) of providing the intercon­
nection or network ele.ent (whichever is
applicable), and

(11) nOndiscriainatory, and

(B) may include a reasonable profit •

.. • *

·0 ••• "·

"-
-'

(3) WHOLESALE PRICES FOR TELECOMMDNlCATla.S
SERVICES - For the purposes of section 251(c) (4J, a
State commission shall determine Wholesale rates on
the basis ot retail rates charged to subscribers for
the telecoaDunications service requested, excludinq
the portion thereof attributable to any marketing,
billing, collection, and other cosb that will be:
avoided by the local exchange carrier.

(e) APPROVAL BY STATE CCHtISSIOB -

(1) APPROVAL REQUIRED Any interconnection
agreement adopted by negotiation or arbitration shall
be submitted for ...pproVilll to the State cCIIIIIlission. A
State commission to which an agreement is 6ubmitted
shall approve or reject the agreement, with written
findings as to any de~icienc1es.

(2) GllOONDS FOR REJECTIOH - The State ccmJllission
lIlay only reject

7
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(A) an agreement (or any portion thereof) adopted
by negotiation under subsection (a) if it finds that-

(1) the agreement (or portion thereof)
discriminates against a telecommunications
carrier not a party to the agreement; or

(li) the lJ1lPlementation of such agreement or
portion is not consistent vi th the public
interest, convenience, and neceaslty; or

(8) an agreement (or any portion thereof) adopted
by arbitration under subsection (b) if it finds
that the aqreeaent does not aeet the requirements
of section 251, inclUding the regulations
prescribed by the comaission pursuant to sec­
tion 251, or the standards set forth in subsec­
tion Cd) ot this section.

r

I
I

47 U.S.C. S 252. Section 251 of the Act prescribes the duties of ILECs and

CLECs in implementing competition in the local exchanqe telecaamunications

services market. See 47 U.S.c. S 251. These include duties relating to

interconnection, cc.patibility, resale, number portability, dialing parity,

access to rights-of-way, reciprocal cOIIlpensation, unbundled access to

network elements, and collocation. .Id. Relevant language frem Section 251

is set forth 1n the remainder of this Report and Order only as needed.

For the issues Which SWBT and UiT resolved by the time they filed

their Nove=ber 21 Joint settlement Document, the Commission's review is

limited to determining whether the nondiscrimination and public interest

standards ot 41 u.s.c. § 252(e) have been me~. The commission will defer
-

..ting a ruling on whether the negotiated terms are non-discriminatory or

against the public interest, convenience and necessity until a cc.plete

interconnection agreement is filed in this case. The Comaission will not

require the parties to initiate a separate case for approval of their
I

....~... resolution on those issues.

8
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1. fiIuI.iJu:uUKl

The Commission notes at the outset that it is not required to

support its decision by findings 1n this case, as was eXplained in the

....__.. Comaission' s January 22 and Oc;tober 2 ordera in Case No. TO-97-40.

Further.more, the Commission is not restricted in its use of information as

a basis for its decision aa it would be in a contested case, because this

is an arbi tration proceeding. Nevertheless, the Commia&ion bases its

decision on the pleadings and testimony filed in this case and in Case

No. To-97-40.

Moreover, the Commission, having considered all of the competent

and substantial evidence upon the whole record, voluntarily makes the

followinq findings of fact in order to elucidate the reasons for its

decision tor the benefit of the parties. The positions and argUftents of

SWBT, AT'T. OPC and the Special Kaster have been considered by the

Cc=mission in mAking this decision. Failure to specifically address a

piece of evidence, position or argument of any party does not indicate that

the Commission has failed to consider relevant evidence, but indicates

rather that the omitted material vas not dispositive.

The following findings address all of the reJaaininq issue. in

dispute as of November 21 (as they were presented in the November 26

-__... Amend~ statement). so.e of the issues are discussed as it group. However,

the Commission identifies all of the issues in thi, Report and Order by

using the same heading and issue numbers as were used by the parties in

their October 24 JoInt Issues List and all subsequent filings.

For each issue discussedbelov, the Commission haa reviewed the

relevant pleadings and testiaony and applied the standards enunciated in

IS 251 and 252Cc), Cd) and (e) of the Act to the facts to arrive at its
....--.

9
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findinqs. Althouqh the Special Kaster was requireo to reea=mend adoption

ot either the lanquage proposed by SWBT or the lanquaqe proposed by AT'T

in toto, the COIIIIlission has considered, in the course ot aakiD'iJ its

I' '--.-'
" ,

I
I
,I ............/

findings, whether language other than that proposed by either party should

be adopted and whether any spe~ial condltiona on the aolution~ proposed by

the parties should be adopted.

A. Croup I boca - INTRALATA '[0' J 'ACCESS

Wile 1 (Receipt ofTall Revenue) aad IIsue 2 (lntraLATA toll- OSIDA)

These two issues involve the ..nner in which AT'T is entitled to

participate 1n the intraLATA market before SWBT is authori%ed to provide

1n-region interLATA services.

AT6T takes the position that, when AT'T purchases local switching

as an unbundled network element (UNE) , AT'T should be recoqnized as the

intraLATA toll provider and therefore receive access and toll revenue,

prior to impleaentation of a dual primary interexchange carrier (PIC)

systea. AT'T maintains that when it purchases unbundled local switching

from SWBT, it purchases the ability to originate and terainate all types

of calls, including intraLA'tA toll calls. For the same reason, M'T arques

that intraLATA toll traffic that swaT routed to AT'~'8 Operator Services

and Directory Assistance (OS/DAJ platfor. should not be returned to SWBT

',,-: for completion of the call.

SWBT takes an opposite position, citing S 271 (eJ (2) (b) of the Act.

SWBT's position is that it cannot be required to provide intraLATA toll

dialilUJ parity under d\e Aet until the earlier of eit:her three years or dle

---.--

----.,.,_..

ti.e it obtains authority to provide interLATA interexchange services.

Accordinq to SW8T, when M'T purchases Unbundled local switching, a

1+ intraLATA toll call is autgaatically routed over SVBT's intraLATA toll

10



network, and AT'T 1s effectively reselling SWBT'. 1ntraLArA toll and should

be required to pay SWaT the retail rate for such usage less the reaale

. 11
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discount rate established by the Commission. SWBT states that the Special

Kaster has incorrectly under. toad the issue to be which company will be the

intraLATA toll provider, and that the issue is actually over pricinq.

(See SWB'l"s November 26 respon!le). SWBT ~tates in its November 26 response

that S 271(e) (2) (b) of the Act "effectively protects SWBT's intraLATA toll

revenues for the duration of the applicable tillU! period, but that

protection woUld be eroded if AT6T were permitted to use SWBT's intraLATA

toll network without paying intraLAtA toll rates (less the 19.2 percent

discount) aerely because it purchased unbundled local switching.-

On these two iasue., the Special Master takes the position that

Ar'T's proposed language should be adopted because the FCC recognizes that

S 25l(c) (3) of the Act anticipates carriers requesting interconnection to

purchase CNEs for the purpose of otterinq exchange access services (See the

FCC's Plrst Report and Order, In tbe Hltte.r of hrplalentat.ion of the Local

Co.petition Provision.s in the 2'elec:o-.wticat.ions Act: of 1996, CC Docket

NO. 96-98, et al., f 356 (Aug. 1, 1996}} (hereinafter referred to as the

FCC's FJrst Report and Order). The Special Master also points out that the

unbundled local switching rates contained in this Commission's July 31

.~: Final ~itration Order in Case Ro. '1'0-91-40, et al., were intended to

include the ability to originate and terminate all types of calls. The

special Mas~er states that when AT'T purchases unbundled local SWitching

at the rates ordered by the cOIlIIIissicn, it is purchasinq the full

functionality of the switching element, and SWB'1" s position would deny A~U'1'

the full functionali ty of this elelftent by li.mi.ting A'r'T's use of the

element.

11
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I
The Commission agrees with the Spec:!al Master ~t the Act

provides no bash for SWBT to exclude intraLATA toll services froa the"-
cate;ory of services that a CLEC may provide usinq ONEs .. The provision

cited by SWBT does not "effectively protec:t" SWBT's intraLATA toll

revenues. This provision addresses the point in time at which SWBT must

offer intraLATA toll dialing parity, whereas the language which AT'T seeks

to include in an interconnection agreement with SWB!' de4ls only with A!"T's

ability to handle intraLATA toll calls when it has purchased local

!lwi1:chinq as a UNE from SWBT. The CoaUssion rinds that vben it

established prices tor AT6T to purchase unbundled local sWitchinq

capabilities in Case No. '1'0-91-40, the prices covered the full function­

ality of the local switch, which includes the ability to originate and

terminate all types of calls. The Commission finds that A1"T's proposed

language on Issuesl and 2 correctly implement the requirements of the Act

and the commission's prior orders and should be adopted.

Issue 3 (Tandem Switching and Transport)

This issue concerna whether A'UT or SWBT is entitled to bill

access charges to interexchange carriers (IXCs) for calls which are

originated by an AT'T customer served by unbundled local switching and for

calls terminating to an AT'T customer served by unbundled loeal switching.

'-~_ SWBT oppoiles the lanquage proposed by ATUI because in seT's view, AT't's

language would pe~t AT'!' to usurp SWBT's intraLATA and interLATA access

network and claim the revenues for common transport as its own. SWBT

relies on S 2S1(d) (3) and (9) of the Act to support its arqument that

access arrangements to IXCs are intended to be unchanqe<1 by local

interconnection.

12
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The Special Master recommends the adoption of AT'T's language,

emphasizing that IXCS currently have a choice of terminating over tile1r own

dedicated access facilities or over SW8T's network. The Special Master

points out that At'T'a language will allow it to provide access transport

for calls originated by an ATiT local custoaer or terminating to an AT'T

local customer, and that when ~'T performs these services, it will pay the

appropriate ONE rates established by the Commission to SWBT. The Special

Master states that this is consistent with' 356 of the FCC's First Report

and Order, which al101lfa CLECs to purchilse UlfEs to provide exchange access

service.

The Commission finds that the language proposed by AT.T should be

adopted. The portions of the Act which SWBT cites do not provide that

access arrangements to IXC. are intended to be unchanged by local

interconnection. ltather, S 251 (d) (3) simply limits the FCC':I j~isdiction

~ to interfere with access charves established by states. section 2S1(g) is

designed, lnter all., to prevent lLECs such as SWBT frca cutting off

exchange access services in the wake of competition in order to prevent

CLECS frc. effectively participating in the local markets.

• I

B. Crolp m1M"" - OPERADONAL ISSUES

Isstae 1 (UNE Ordenagand Proyilloai8g • Use ofEASE)

This issue pre.ents the question ot whether sWBT should be

required to provide access to Easy Ace.ss Sales Environment (EASE) as an

inter~ solution for ONE orderinq. The Special Master rec~nds adoption

ot SWBT's lanquaqe. According to the Special Master, AT6T desires a

-__/ aodified version of EASt as an interiJa method for processinq ONE

transactions, but the tilae and expense necessary to implement another

.........,. interi. IIletbod is not a productive use of resources. There is already an

13
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interim method (LSR Exchange Systeaa (L!iXi) in place by virtue ot Case

No. TO-97-40 and the permanent Electronic Data Interchange (EDI) solution

will be ready in the near future. The Special Master states that the IIlOst

appropriate solution is to continue the current interim method uhtil EDI

is fUlly developed.

AT'T emphasizes in it. November 26 response that the capabilities

of LEX have not been tested, whereas EASE ~ been ~ed in the Texas market

to provision resale customers with little or no manual work on the SWBT

side of the interface. laiT alleges that SWBT has stated that LEX will not

provide flow-through capability for ORE orders. According to AT'T, LEX

will at best be inferior at processing ONE loop with port orders to the

EASE interface that SlBT uses to provision retail POTS (plain old telephone

service), which also uses loops with ports. However, Ar~T acknowledge.

that EASE is itself only a partial and interia ONE solution.

AT'T further points out that the lanquaqe which SWBT proposes to

add would limit the types of conversion orders that can be placed using

LEX. AT'T states that elsewhere in the Aaended Statement the special

Master recommends that SWBT be required to provide already intact ONE

coDbinations to AT'T and that SWBT's language would deny AT'T-any interim

interface for placing the CLEC Si~le Conversion Order authorized by the

Cc.mis~ion·s .July 31 order in Case NO. TO-91-40.

The COIIIIlission finds that the language proposed by SWBT should be

adopted with sDIlle aodifications because ED1, vtrlch is a permanent solution

to ONE ordering and provisioninCJ. will be av~ilabl. in the near future al\d

the parties' resourCeS should not be wasted on a new partial, interia

solution When a LEX is already available as an interim solution and a

per.anent solution is i-.inent. the Commission agrees with AT'T that
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SWBT's language coUld be used by SOt as authority not to provide LEX

ordering for tacl1ities-ba~ed conversion orders, whether conver~ions with

chanqes or conversions as specified. The Cc.mi~sion will require

, I

,
r ~

,~
if

I
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processing of such orders a~ discu~5ed below. Therefore, the Comaission

find& that SweT's language should be adopted, but modified to replace the

phrase "Conversion (resale only)· with the phrase ·Conversion (resale or

using unbundled network elements as specified).-

....ue 2 (UNE Orderiag and Provisioning - Data for Coavenion as Specified
Orden)

This issue involves the data that AT'T must provide to SWBT on a

conversion as specified order.

The Special Master recOIIIDends adoption of AT'!" & lanquaqe because

when AT,r identifies and orders ONEs, and SOT proposes to delete all

customer databa~e records associated With the requested UNEs (with the

exception of Line Information Database (LIDS» before providinq the ONEs

to AT"!'. This would require the purchaser to reenter the data before being

able to use ONE ccaponents. The Special Kaster opines truat SWBT's, posi tion

presents a barrier to access because it results in unnecessary and costly

redundant work for both parties. In addition, the deletion ~nd re.ntry or

the data (inclUding 911 information) vould increase the potential for hu.an

error. SWBT aaintains data on closed cusUaer accounts and it clearly can

cont1nue to do so with AT,r bearing the responsibility of updating for

accuracy. The special Master states that SWB'l' should not be allowed to

purge the database and thus require Al'T to reenter the same data.

SWBT argues in its November 26 response that it only :leeks to

require AT'T to update the customer info~tion databases (excluding LIDB)

utilizing the same processes and procedures that SlBT uses for provisioning

lS
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service to its own end users. FOr example, SlIT prepares a disconnect

order and then reenters the customer intorllatioft into the eustoaer

information databases after a new oonneet is prepared, in order to refresh

the information 1n the database. SWBT sUlJvests that un"s lanquage would

permit ATiT, contrary to the practice used by snT, to assume all previous

custOlller service information relMine accurate without verifyinq the

information with the customer. swaT alleges that, without requiring ATiT

to update the databases when AT'T convert, customers to its service, the

Commission would permit ATiT to destroy the accurate databases which SWBT

has maintained. SWB'1' suqgests that this could result in a traqedy in

ins~ces 1d\ere AT'T fai18 to confira and reenter a change, of address and

the 911 database is inaccurate.

The COIUIlisl1on finds that ATlT'!II proposed language should be

adopted. AT''l"s lanquage does not pose the threats which SliBT alleqes.

v SWBT iqnore:J the fact that AT'! vill have aD incentive to llaintain accurate

telephone and address information &0 that it can bill ita customers and

contact thelll in the event of disconnection. AT6T's lang~ge merely

, I

"---...'"
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prevents SWBT from purqinq information that SWBT already has in its

databases and will require AT'T to provide a caaplete information update

whenever A'U'1' wishes to change any information in SIiBT's database. The

Ca.aiss~~n agrees with the special Master's assessment of the issue.

Issae 3 (UNE Ordering aad Pnwisioainc-Ind.try Guidelina)

This issue involYeS the standards to be followed for OWE ordering

and prOV1s1oninq in 11gb~ 01' the ract tha~ the oraering ana Billing Forum

(08F) has not finalized industry standard~ for ONE ordering and

provisioning.

16
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The special Kaster points out that those standards are anticipated

to be finalized shortly and that AT'!'s proposed language allows for an

interim aethod to transmit the necessary d~t~ so that ~ervice 1s not

delayed.

lanquage.

The Speci.l K.ster recCIIDends adoption of AT'T' s proposed

'-.J

. ,

I

i'
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In its NOWIIIber 26 response, SOT argues that oaF has defined the

ordering requirements for some UNEs, such as loop and port, and that it

should not be required to expend resources on interim solutions that are

specific to ~'T th~t are not contained in the finali%ed industry standards

set out by OaF.

The commission finds that AT'T's proposed lanquage would only

require SWBT to use industry guidelines when they are available, and that

AT,T's proposed language should be adopted.

c. GnJllp IV h,ua - UN! PAlm

luue 1 (parity: Overview) and laue 2 (Orderidg, ProvilioDiag. ud
Maiataa.nce: Access to Infor....tioa)

These issues require the Commission to deter..ine how the parity

standards in the existing interconnection agreement and in the Act apply

to UNU. For both issues, the Special Haster recOIlWends that AT"!" s

r
I

i"-
.".,,-,.-

proposed languaqe be adopted. Under Issue l, the parties dispute whether

SWOT can charge separately tor each ORE ordered by AT'T, even ~hen such

UNZ8 are to be used in c~ination, and whether SWB~ is required to meet

perLormance quality standards for'coabinations or platforms of eleaents.

Under Issue 2, the parties dispute whether SWBT aust provide A'l'iT

information concerning dispatch and due date requir~nts when it provides

other pre-service ordering information for unbundled elements ordered in

combination .

11
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According to the Special Master, the iSSUGS in dispute concern

parity for UN£s when used in ca.bination, tand A'f,'f'!! proposed lang1age is

consistent with the Act. The Special Master asserts that without parity

standards applied to OH2s u••d in combination, A!'~ cannot be guaranteed

nondiscriminatory aeee8S and cacaparable perfonlance and quality. The

Special Master point! to relevant Federal Ca..unications Caa.ission (fCC)

rules, the Act, and the recent decision of the United States Court of

Appeals for the Eighth circuit in Iowa Ut.1l.1tJ.es Btl. v. FCC, 120 F.3d 753

(8th Cir. 1991) (hereinafter Iowa Ut.1l.1t.1• .s lid.), as well as specific

contract language in the approved interconnection agreement between SWBT

tand AT'T as support. With regard to Issue 2, the Special Kaster states

t.ha.t. dispatch and due date functionality .ust be iDCluded with ORE ordering

and provisioning teras or there ~ll be no parity between SWB'f's services

and ATiT's.

SWBT's HoveJIIber 26 response to the special Kaster objected to his

reeoaaendation on Issue 1 because the .I~ ~ljt.ies Bd. court has decided

thtlt ONEs must be cCJlllbined by CLtX:Js, not ILBCs. SO, argues further that,

even if it were required to combine OREs for AT'T. t.he service being

provided tor AT6'1' custOl'lll!rB would not be -equivalent- because mtEs are not

equivalent to any SWB'1' service. SWB! reaches this conclusion because "UIms

are provided on an unbundled basis and only to CLECe.- SWB'1' opposes any

performance parameters that differ from those specified in Attachment 17

of the existing agreement for individual ONEs. AT6t's response does not

add to its prior riliD9S. However, the Cc.mission notes on its own that

AT5T'S proposed language explicitly limits perforaance standards to those

already set forth in Attachment 17.

I
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With reg~rd to dispatch and due date requirements, SWBT argues

that standard intervals for AT'! to obtain access to this information are

already set forth in Attachment 11. SWBT illleqes that, while resold

./-._ ...

"-__0-

services are subject to dispatch and due date requirements, ON~s are not

and so there is no reason to establish new dispatch and due date access

processes when ONEs are ordered in combination. swaT does not cite any

legal authority for its position. AT'T has not responded to the Special

Master's recommendation on Issue 2, but the Co~ssion notes that AT'T's

proposed language for resolving Issue 1 would preserve the standards set

forth in Attachment 11. This should alleviate SWBT's concerns about new

standards.

The Commission notes first that S 251 (c) (3) of the Act states that

ILECs have:

(t) he duty to provide, to any requestinq
telecommunications carrier for the provision of a
telecommunications service, nondiscriminatory access to
network elements on an unbundled basis at any technically
feasible point on rates, te~, and conditions that are
just, reasonable, and nonc1i.scriJIinatory in accordance
with the te~ and conditions of the agreeaent ~nd the
requireaents of this section and section 252 • An
incuabent local exchange carrier shall provide such
unbundled network elesents in a manner that allows
requesting carriers to coabine such eleaents in order to
provide such telecamaunications service.

41 U.S.C. S 251(c) (3). Both the Iowa utlljtj.$ Bd. decision and

.",- ....

-..... _-

S 251 (c) 13') Of' the Act require the ILIX: to provide ONEs in a nondiscrimina­

tory -.nner that permit. the CLEC to co=bine the elementa as it sees fit.

They do not go so far as to require the CLEC to purchase ONEs separately

and then recaabine theil, at the tiJle of tne order, if the lLEC already uses

the ele.ents specitie~ by tb. CLEC in the sase combination that the CLEC

requests. SWBT has not pointed to any prevision requiring disassembly and

19
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tt\en reassellbly of identical service, and notb1nq in AT'!' I language

attempts to torce SWBT to coabine elements tor AT'!.

Moreover, Section 2.1 of Attachment ONE (Attachment 6) of the

approved SWBT/At'T interconnection agreement states:

SWBT will permit AT'T to designate any point at which it
wishes to connect A%'T's facilities or facilities
provided by a third party on behalt of AT'T with SWBT'.
network of access to unbundled Network Elements for the
provision by AT't of a telecomaunications Service. If
the point designated by AT'T is technically ~easible,

SWBT vill make the reque.ted connection.

Additionally Section 2.4 of Attachment OIIE of the approved SWBT/AT6T

interconneetion agreement states:

SWBT will provide AT'T accesa to the unbundled Network
Elements provided tor in this Attachllent, inclUding
cambinations of Network Eleaents, without restriction.

Finally, Section 2.8 of Attachaent OR! of the agreement states that:

Ekcept upon request, SWBT will not ••par~t. requested
network elements that SWBT currently Caabines.

The commission finds that snT'. proposed languaqe is contrary to

agxeed-upon and approved langUAge.

The colllaission finds that M'T's proposed language on Issue 1

implements the prior agreeaent of the parties and should be adopted. In

addition, the Caaa!••ion finds that it shoUld adopt the lanquaqe proposed

by A!.T for resolution or Issue 2 in order to ensure ORE parity. If AT'T

---' does 'Dot have dispatch and due date requirements available to it as with

other pre-service orderinq inforJlation, ATlT cannot provide service to its

customers that is eqUivalent to SWBT's.

'--
20
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Iaae J (Interconnected and fuaetioaal Network Elementl), bsue 4 (Senice
Disruptioa Wrth IDLC), Issue 7 (Automated TestiDg), Issue 10 (Automated
Testing Through ESI)., luae 104b (Iaput-Output Port) aad luue 16
(COlftbiDi~Elementl)

For all six of these issues, the Commission must address the

extent of SWBT's obligation to provide combined UNEs. Issue 3 involves

SWST's ~blli~y ~o disconnect elemen~s that are ordered in combina~1on by

AT'T when those elements are already interconnected and functional at the

time of the order. Issue 4 addresses whether SWaT may interrupt service

to rearrange loop facilities on working service served by Integrated

Digital Loop Carrier (IDLEC) tectUlology when ATiT orders the loop and

switch port in combination. Issue 7 addresses whether SwaT must provide

automated loop testing throuqh the local switch rather than install a loop

test point when AT'T utilizes a SWBT unbundled local loop and SWBT

unbWldled switch port in ccmbination. Onder Isaue 10, the dispute is over

AT'~'s riqht to initiate and receive test resUlts through E81, and under

Issue 14b, the parties dispute AT'T's right to have access to Input/OUtput

ports at loca~ions other than in ATiT'S collocation space. Issue 16 is

whether the agree.ent should provide for SWST to combine those elements

that are not interconnected in the SET network at the time of U'T's

order.

.ror .all of these issues, the special Master rec~ends adoption

of ATiT' s proposed lanquage because SWBT has already agreed not to separate

requested network elements that SWBT currently c01llbines. referring to

Sections 2.1, 2.4 and 2.8 of Attac:hment ONE (Attac:hlIlent Ii). Noreover, the

Special Master states that Issues 3 and 4 involve functions included within

the full functionality or the switching element already purchased by AT'T.

It there is to be parity. SWBT must provide the functions requested by AX'T

21
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in tbe manner that it provides such functions to itaelf. Parity is
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required for the reasons set forth under Issues 1 and 2, above.

The Conaission finds that SWaT is bound by thiJl contractual

lanquage because the Eighth Circuit's recent ruling 1n Iowa UtilJtles ad•

has not made SWBT's and ~'T's contract provisions 1l1e;al. ~he decision

simply vacated ~ rUles which required that ILECs combine elements; it did

not prevent ILECs from VOlunteering to combine such elements. Also, the

Co-.!ssion concurs with the Special Master's reasoning on Issues 3 and 4

related to parity. The Comaission finds that AT'T's proposed language

should be adopted for Issues 3, 4, 7, 10, 14b and 16.

Islue 14c (Switch Capability)

This issue involves the information SIB!' Should be required to

provide to AT'T concerning the features, functions and capabilities of each

end office. The difference between the parties is primarily over AT'T's

access to information concerning the identity of tbe specific programs

installed, ratl1er than just infonsation concerning the capabilities of the

network.

The Special Master recca.ends adoption of SWBT'. lanqu~ge because

AT'T's proposed language .ay require SWiT to provide its competitors with

proprietary business information. SUT's proposed language would provide

M'T with "adeqUate information to operate effectively. The CommissiOn has

reviewed the language proposed by both parties and their ar9~ents in

support and agrees that SWB'1"s proposed language should be adopted.

Issue 14«1 (Expedited Special Request Process)

This issue is limited to • determination of the ~ount of time

that SWBT should have to respond to an expedited special request made bj

22


