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SUMMARY

Orion Communications, Limited, and three other applicants for
broadcast licenses, filed motions to stay the auctions in their
respective proceedings. According to Orion, it will suffer
irreparable harm if an auction is conducted because it does not
have the necessary funds to participate. The other movants claim
they will suffer irreparable harm by having to pay for the license
if they are the high bidder.

These arguments must be rejected as wholly insufficient to
support a stay. Orion and the other movants only rehash arguments
previously made to the Commission that they are opposed to having
auctions, either because they could not prevail in an auction, or
simply do not want to pay for the licenses. Strongly disagreeing
with a Commission action is not a basis for grant of a stay.

The auction rulemaking did exactly what the language of the
statute authorized it to do ~-- conduct auctions for applications
filed prior to July 1, 1997. Where an agency rulemaking is
consistent with and implements statutory language, the action is
reasonable and not an abuse of discretion.

Willsyr requests that Chairman Kennard consider whether to
recuse himself because of Senator Jesse Helms’ attempt, on behalf
of Orion, to extort an agreement not to adopt auctions in the
rulemaking. Orion’s motion actually complains that the Commission
reneged on this illegal agreement with Senator Helms. The other
Commissioners should also consider whether to recuse themselves if
they have had improper contacts with Senator Helms in this matter.

-i-




ONSO [0) S
AND MOTION TO RECUSE

Willsyr Communications, Limited Partnership ("Willsyr"), by
its counsel, pursuant to 47 C.F.R. 1.45 (d), hereby submits this
consolidated opposition to motions to stay.l1/ It also submits to
the Commissioners a motion for consideration of their recusal.

On May 5, 1999, Orion Communications Limited ("Orion") filed

a "Motion for Stay Pendente Lite" of Implementation of Section 309

(J) for Competitive Bidding, MM Docket No. 97-234, rel. August 18,
1998, 13 FCC Rcd 15920, and the Order on Reconsideration, FCC 99-

74, rel. April 20, 1999. On May 10, 1999, Jerome Thomas Lamprecht,
Susan M. Bechtel, and Lindsay Television, Inc. ("the Jjoint
movants") filed a joint motion for stay of the same proceedings.

Orion requests that the Commission stay the auction of the FM
broadcast frequency for Biltmore Forest, North Carolina, and for
other similarly situated proceedings, pending judicial review of
the broadcast auction rulemaking by the U.S. Court of Appeals for
the D.C. Circuit. See, Orion Communicatjons, Ltd., et al, v. FCC,
Case No. 98-1424, filed September 15, 1998.

The joint movants, Lamprecht, Bechtel, and Lindsay, request
the Commission to stay the auctions in Biltmore Forest and in
proceedings where they are applicants, pending judicial review of
their appeals of the broadcast auction rulemaking. Their appeals
are consolidated with that of Orion in the D.C. Circuit. See, Case

Nos. 98-1444, 1445, and 1528.

1/ Skyland Broadcasting Co., one of the competing applicants in the
Biltmore Forest proceeding, joins in opposition to grant of a stay.




Summary of Orjon’s Arguments

Orion demands that the auction be stayed because it does not
have enough money to buy the Biltmore Forest FM frequency at
auction, nor can it seriously participate in the auction. See,
Orion Motion, pp. 5 and 8. In support, Orion submits the May 5,
1999, affidavit of Betty Lee, one of its principals and its Acting
Chief Executive Officer. According to Mrs. Lee, Orion and its
principals have "expended virtually all [their] financial resources
... [and] ... simply lack the financial resources at this point to
take a realistic part in an auction process." See, Betty Lee
Affidavit, p. 2.

In its motion, Orion also rehashes arguments that it had
previously made in 1998 in opposition to the broadcast auction
rulemaking. It, moreover, submits for the first time the May 5,
1999, Declaration of Chera L. Sayers. According to Ms. Sayers, the
Commission’s 1998 broadcast auction rulemaking and the regulatory
flexibility analysis, contained therein, rely on fallacious
economic assumptions. See, Sayers Declaration, pp. 2 and 4.

s i v s

The joint movants contend that they would be irreparably
harmed if they participated in an auction and had to pay money for
a license they had initially believed would be awarded for free.
Moreover, the joint movants contend that if they were the high
bidder in an auction and the Courts later invalidated the auction
they would be irreparably harmed because there is no clear
mechanism for refund of the auction bid funds.
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Will s 2 ts in C it to the Moti ! !
(a) No Standing to File at the Commission

Orion and the joint movants have no standing to file a motion
to stay at the Commission. They have had pending at the U.S. Court
of Appeals for the D.C. Circuit since at least September 15, 1998,
petitions fdr review of the broadcast auction rulemaking. See,
Consolidated Case Nos. 98-1424, 1444, 1445 and 1528. Orion’s and
the joint movants’ appeals of the rulemaking are now before the
Court, not the Commission. See, 47 U.S.C. 402 (c).

Orion and the joint movants should have filed a protective
motion to stay at the Commission in August or September 1998 before
taking a petition for review to the Court. No facts or
circumstances have changed since that time, nor did the Commission
make any substantive changes to the broadcast auction rulemaking on
reconsideration. Orion and the joint movants are in effect asking
the Commission for reconsideration of an order in which they
declined to seek reconsideration. Such litigation tactics violate
47 U.S.C. 402 (c) and 405, which prohibit a party from seeking at
the same time both review before the Court and reconsideration or
other action before the Commission.

Orion’s and the joint movants’ motions to stay should also be
dismissed or denied because they merely rehash arguments previously
made to the Commission which were rejected. To the extent that
Orion raises new arguments, such as the Sayers’ economic analysis

of the efficiency of broadcast auctions, the motion to stay should



be dismissed or denied. Orion could have raised this argument in
the rulemaking or on reconsideration. It has presented no reason
why the Sayers declaration could not have been presented sooner.
Thus, Orion failed to present such an argument at the proper time
and has thus waived the right to present it to the Commission.
See, 47 U.S.C. 405 (a)(2).

(b) Motion to Recuse

In conjunction with the broadcast auction rulemaking, Willsyr
filed a motion to recuse on February 25, 1998. Therein, it
requested that Chairman William Kennard recuse himself from the
broadcast auction rulemaking as it pertained to the Biltmore Forest
FM frequency and other similarly situated proceedings.

The motion to recuse resulted from the improper intervention
of U.S. Senator Jesse Helms into the rulemaking proceeding. At the
behest of Orion and its highly-paid Capitol Hill lobbyists (which
includes Orion’s co-counsel in the instant motion for stay),
Senator Helms placed a hold on the Senate confirmation vote for Mr.
Kennard to become Chairman of the Commission.

In return for releasing the hold, Senator Helms extorted (or
attempted to extort) on behalf of Orion a promise from Mr. Kennard
to keep the Biltmore Forest FM frequency from being auctioned and
to thereafter assist Orion in obtaining the frequency through a
comparative process in which it would be favored. See,

Congressional Record, pp. S11308-11310, October 29, 1997. This is

the same relief that Orion seeks in the motion to stay.




Willsyr hereby renews its motion to recuse, filed February 25,
1998, and requests that Mr. Kennard recuse himself from
consideration of the motions to stay. Orion is seeking in the
motion to stay the same relief that Senator Helms demanded from Mr.
Kennard on behalf of Orion in return for allowing him to become
Chairman of the Commission. See, Home Box Office Inc., v. FCC, 567

F.2d 9, 54-55 (D.C. Cir. 1977); American Public Gas Ass’n v. FPC,
567 F.2d 1016, 1069, n. 104 (D.C. Cir. 1977). If Mr. Kennard is

not recused, he is at risk for violation of 18 U.S.C. 201, which
carries both civil and criminal penalties.

Willsyr also requests that the other Commissioners disclose
whether they or their staff members have had any contact with
Senator Helms, his staff members or his representatives, or any
other persons, directly or indirectly, as to the merits of the
broadcast auction rulemaking and as it pertains to Orion or to the
Biltmore Forest FM frequency (or any other similarly situated
proceeding). This would include any discussions with Mr. Kennard
and his staff as to Senator Helms’ demands to assist Orion. If the
Commissioners, or their staff members, have had any such contacts,
they should disclose these matters and determine whether to also

recuse themselves from consideration of Orion’s motion to stay.

(c)

In order to obtain a stay, a movant must demonstrate a strong

likelihood of prevailing in its appeal or petition for review.




Inc., 559 F.2d 841 (D.C. Cir. 1977). Orion and the joint movants
have failed to make such a showing.

According to Orion and the joint movants, they have a strong
likelihood of prevailing in their petition for review because the
Commission had the "discretion" to adopt comparative hearings,
instead of auctions, but irrationally adopted auctions. However,
Orion’s and the joint movants’ arguments are confused and wholly
fallacious.

congress authorized the Commission to adopt auctions to
resolve broadcast proceedings which were commenced prior to July 1,
1997, and where Initial Decisions had been issued. No other
selection method is authorized and comparative hearings are not
even mentioned. See, 47 U.S.C. 309 (j)-(1). Indeed, the
Conference Report, at p.573, and legislative history for this
statute states that the Commission is required to have auctions in
such proceedings. See, Congressional Record, p. S11309.

The canard that the Commission had the "discretion" and even
a Congressional mandate to adopt comparative hearings, instead of
auctions, was concocted by Senator Helms as a result of a prolonged
lobbying campaign by Orion’s Capitol Hill operatives, which
includes its co-counsel in the instant motion to stay.

In Mr. Kennard’s confirmation hearings to be Chairman, Senator
Helms asked whether in his opinion the Commission had the
"discretion" to conduct comparative hearings, instead of auctions,

in cases such as Biltmore Forest. Mr. Kennard opined that "the




statutory language suggests that the Commission has the discretion

to use comparative hearings," although the Conference Report states

that auctions are "required." See, Responses of William E. Kennard

Behalf of Senator Jesse Helms, dated October 6, 1997, Congressjonal
Record, p. S113009.

This tentative and equivocal response was made by Mr. Kennard

under threat of a hold on his confirmation vote to be Chairman if
Senator Helms was displeased. Senator Helms was apparently not
entirely pleased with this response and then placed a hold on Mr.
Kennard’s confirmation vote.

In a letter to Senator John McCain, dated October 21, 1997,
Senator Helms asserted that "the FCC contends that it interprets
[Section 309 (Jj)] as giving [it] the authority to decide whether
[cases such as Biltmore Forest] be judged on the basis of the
comparative hearing process" and that he believes this is the
proper interpretation. Moreover, Senator Helms stated that if the
Courts question his interpretation, he wants legislation swiftly
enacted to overturn such decision. See, Congressional Record, p.
S11309-11310.

In a letter to Senator Helms, dated October 23, 1997, Senator
McCain stated that in his opinion any language in the Conference
Report, or legislative history, requiring auctions [in cases such
as Biltmore Forest] should be disregarded as not binding.

Moreover, Senator McCain stated that in the unlikely event that the




Courts misconstrue the statute [Section 309(3j)], he will enact
legislation to overturn the decision. See, Congressional Record,
p. S11310.

In releasing, on October 29, 1997, the hold on Mr. Kennard,
Senator Helms either mischaracterized his October 6, 1997, written
response, or simply told Mr. Kennard what his response should have
been. According to Senator Helms, "Mr. Kennard clearly feels the
FCC can conduct [comparative] hearings on this small group [cases
such as Biltmore Forest]. See, Congressional Record, p. S11309.

Thus, the canard that the FCC has the statutory discretion to
conduct comparative hearings in Biltmore Forest and a Congressional
mandate to do so is supported by no more than two U.S. Senators ---
one being Senator Helms who was intensely lobbied by Orion on this
issue to coerce Mr. Kennard into helping it obtain a grant through
a comparative hearing and the other being Senator McCain who
apparently went along with this charade in order to coax Senator
Helms into releasing his hold on Mr. Kennard.

The actual opinion of Senator McCain on the issue of
comparative hearings is expressed in a letter from him to then
Chairman Reed Hundt, dated January 9, 1997. Therein, Senator
McCain explicitly directed the Commission not to use comparative
hearings to resolve any pending applications because Congress was
to soon enact legislation authorizing the use of auctions for these
pending applications. See, McCain letter, dated January 9, 1997.

In any event, the personal opinions of only two U.S. Senators,




and an FCC Chairman (and even the whole FCC), regardless of how
legitimate those opinions may be, do not form a valid basis for
determining the intent of Congress. This intent must be determined
by the language of the statute and the legislative history. See,
Chevron v. NRDC, 467 U.S. 837, 842-843 (1985).

If there is any doubt that comparative hearings were not
authorized or intended by Congress in cases such as Biltmore
Forest, it should be dispelled by the recent rejection by Congress
of legislation introduced by Senator Helms to require the
Commission to conduct comparative hearings in cases such as
Biltmore Forest and to prohibit auctions. This rejected
legislation that was authored by Senator Helms precisely mirrors
the arguments of Orion in its petition for review and in its motion
for stay. See, attached copy.

In the broadcast auction rulemaking, which Orion seeks to have
overturned by the Courts as an abuse of discretion, the Commission
did exactly what Congress authorized it to do in the statute with
respect to pre-July 1, 1997, applications --- conduct auctions.
Where a Federal agency follows the exact language of a statute in
promulgating a rulemaking, as a matter of law there can be no abuse
of discretion by the agency. See, Enerqgy West v. FMSHC, 40 F.3d
457, 460 (D.C. Cir. 1994), an agency’s action is reasonable if
based upon a permissible construction of the statute in question.

The joint movants contend that the broadcast auction

legislation is unconstitutional as a denial of "due process" under




the Fifth Amendment. However, that is not a proper matter for the
Commission to consider. Moreover, a denial of "due process"
because of the application of statutory law is not a compelling
basis for grant of a stay in view of the possible availability of
the award of monetary damages at a later date.
(d) No Irreparable Injury has Been Demonstrated

Orion claims that it would be irreparably injured if the
auction of the Biltmore Forest FM frequency was held prior to
completion of judicial review of the broadcast auction rulemaking.
According to Orion, it does not have the financial resources to
participate in the auction. Because it is now operating under
interim authority for the Biltmore Forest FM frequency and the
auction winner would receive the permanent license, Orion contends
that its existing business as the interim operator would therefore
be lost, thus constituting irreparable injury.

Orion’s argument of injury is confused and wholly fallacious.
Only if an applicant other than Orion was the auction winner and
the auction rulemaking was upheld on judicial review would Orion
lose its existing business as the interim operator. However, if
the auction rulemaking is upheld on review as legally valid, Orion
would suffer no legally cognizable loss or harm.

Orion has only a temporary interim authorization for the
Biltmore Forest FM frequency which is expressly subject to
termination upon a lawful grant of the permanent license, by

whatever means. Orion took the interim authorization with full

-10-




knowledge that it might not be the permanent licensee, regardless
of whether such permanent grant was by auction, comparative
hearing, or some other procedure. See, Orion Communications, Ltd.
v. FCC, 131 F.3d 176 (D.C. Cir. 1997).

If Orion does not participate in the auction for the Biltmore
Forest FM frequency (or participates), but is not the high bidder,
and the broadcast auction rulemaking is subsequently invalidated on
judicial review, it would suffer no harm whatsoever. Orion would
retain the interim authorization until a permanent licensee is
selected by means other than an auction.

A motion for relief by Orion might only be appropriate, if at
all, where the auction winner demanded that Orion cease interim
operations prior to the completion of judicial review of the
broadcast auction rulemaking. That scenario has not yet occurred
and Orion has presented no evidence that it would occur. If that
scenario does subsequently become likely, Orion should then request
relief from the Commission or the Courts.

Orion and the joint movants would arguably suffer some injury
if they participated in an auction and paid for the permanent
license. However, this injury would pot be "irreparable harm" if
the broadcast auction rulemaking was upheld on judicial review.
Orion and the joint movants would simply have paid more for the
frequency than they had anticipated wupon filing of their
application in the 1980’s and would still have the opportunity to

seek redress from the U.S. Government for any damages or claims.
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If the rulemaking was invalidated on appeal, Orion and the
joint movants would suffer no irreparable harm or injury because
the auction bid funds would then presumably be subject to return.
No showing has been made that the U.S. Treasury would be legally
entitled to the funds or would not return the funds pursuant to the
Court decision invalidating the auction.

Orion’s actual argument for stay of the auction is that
because it is unable or unwilling to participate in the auction it
is unfair for another one of the competing applicants for the
Biltmore Forest FM frequency to obtain the permanent license.
However, if the broadcast auction rulemaking is upheld on judicial
review, Orion would suffer po legally cognizable injury or harm
from its own failure to participate in a legally valid process. On
the other hand, if the rulemaking is invalidated, then Orion is in
no worse a situation than if the auction never took place.

It appears that Orion is very fearful that the broadcast
auction rulemaking will be upheld on judicial review and thus it
will have lost out on its only remaining opportunity to obtain the
permanent license. However, such a well-grounded fear by Orion
undercuts any argument that its petition for review of the
rulemaking has a strong likelihood of success, which is one of the
rationales for grant of a stay.

Self-serving and undocumented pleas of poverty, or self-
imposed restrictions on participation in a Commission proceeding,

must not be considered as a legitimate reason to allow an applicant
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to obtain a perceived tactical or litigation advantage against
other competing applicants. Rather, such tactics must be
considered as what they are --- an abuse of process. Orion only
wants to participate in a selection procedure in which it is

guaranteed to win and wants to delay or stop any other procedure.

Grant of a stay of the auction would harm the competing
applicants in the Biltmore Forest FM proceeding, such as Willsyr
and Skyland, because Orion is now operating on the frequency under
interim authority. This interim authority is to terminate upon a
lawful grant of the permanent license. The Commission has
repeatedly represented to the U.S. Court of Appeals that it will
expeditiously grant a permanent license in that proceeding. See,
Orion Communications, Ltd. v. FCC, 131 F.3d 176.

Orion’s motion for stay of the auction is a thinly veiled
attempt to prolong its interim operation as long as possible and
thus to make as much money as possible from its temporary
authorization. This is an abuse of process by Orion which should
not be countenanced by the Commission. The public interest is best
served by the quickest possible resolution of the proceeding for
the permanent license for the Biltmore Forest FM frequency, which
is now going into its thirteenth year of litigation.

(£f) Orion has Forfeited Its Privilege to Participate in the Auction

Because Orion has stated, under penalty of perjury, that it

can not or will not participate in the auction for the Biltmore
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Forest FM frequency, it must now abide by its representations, or
otherwise be disqualified as a Commission licensee. If Orion does
not have the necessary funds to seriously bid in the auction, as it
claims, its participation would constitute an abuse of process.
The auction is open only to serious bidders, not to spoilers.

On the other hand, if Orion does actually have, or obtains the
necessary funds, its participation in the auction would constitute
misrepresentation and lack of candor with respect to its instant
motion to stay as a deceitful and misleading attempt to obtain a
perceived tactical or litigation advantage in the broadcast auction
rulemaking on judicial review.

Under either of the above two scenarios --- abuse of process
or deceit --- Orion would not possess the requisite character
qualifications to be a Commission licensee.

Conclusions

WHEREFORE, in view of the foregoing, Willsyr requests that the
Commission dismiss or deny Orion’s and the joint movants’ motions
to stay the auction in the Biltmore Forest FM proceeding, and other
similarly situated proceedings. Willsyr also requests the
Commissioners to consider whether their recusal would be required.

Respectfully submitted,

WILLSYR COMMUNICATIONS,
LIMITED PARTNERSHIP

elverton, qg.
601 13th St., N.W., Suite 500
Washington, D.C. 20005

May 14, 1999 Tel. 202-276-2351
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WAN A SCHLAGER, DEMOCRATYIC CHIEF COUNSEL, AND STAPF DIRECTOR

WASHINGTON, DC 20510-8128
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RECEIVED

The Honorable Reed E. Hundt

Chairman
Federal Communications Commission JAN 2 8 ]997
1919 M Street, N.W,

i C FEDERAL €.

Washington, DC 20554 Ww“ﬂﬁsmumgm”
OF SECRETARY
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Dear Chairman Hundt:

In 1993 the United States Court of Appeals for the D.C. Circuit
invalidated one of the principal comparative criteria used in
assigning new televislon and radio licenses. You noted this fact
in your recently-released statement, “The Hard Road Ahead -- An
Agenda for the FCC in 1997,” and you proposed several possible
alternalives that the Commission might use in its selection
process instead, including the remaining comparative criteria,
programming proposals, lotteries, and auctions. You furthezr
stated that, in the absence 5f legislation authorizing the
Commission to assign broadcast licenses by auction, the
Commission would be required to select from among the remaining
alternatives.

I am writing to regquest that the Commission take no action on new
rules until Congress considers legislation, which I intend to
introduce in the near future, that will authorize the Commission
to auction these licenses.

In my judgment it would be unconscionable for the Commission to
give away new television and radio licenses without a guarantee
that the public would receive the benefits to which it is
entitled for use of its property. It would be particularly
unfortunate if the Commission were to reverse earlier decisions
and decide to distribute these licenses either by lottery or on
the basis of programming proposals. Lotteries have proven to be
an indefensible way to assign spectrum, and programming proposals
have been found to lead to very difficult enforcement issues if
the licensee’s programming performance fails to meet its prior

promises.
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The Honcrable Reed E. Hundt
January 9, 1997
page 2

The legislation I will introduce shortly will give the Commission
the authority to use auctions to assign licenses formerly '
assigned through the comparative hearing process. The Commerce
Committee will hold hearings on this legislation within the next
few months. Given the fact zhat similar legislation was passed
by both Houses of Congress in the Balanced Budget Act of 1995,
vetoed for other reasons by the President, I expect this
legislation to move quickly. Therefore, although I understand
that a number of applications will remain pending in the interim,
I do not believe this interim period will add significantly to
the length of time this matter has already been before the
Commission for consideration. I therefore hope that the
Commission will take no action on new rules until Congress votes

on this legislation.

Sincerely,

LA
ohn McCain
Chairman

JM:pbs
cc: The Honorable James H. Quello

The Honorable Rachelle B. Chong
The Honorable Susan Ness
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pespect to competing 20s filed
belore July 1, 3997, the Commission “shall ership, apd opportunitiss, the commu- Comdany have a

.. .'" CONGRESSIONAL RECORD"SENATE . ‘" . ," October 29, 1997
fataré 1f e courts’ Tyleldthefloor. . " .. . The -telecomminonications {hdnstry has

appii- - Mr. MCCAIN addressed the Chair. seen incredivle technological advances

yod will reaflirm this ° Tphg ACTING” PRESIDENT “tem-, m-wmmmw‘;”.
legtslation pope. For.ths information of the.Sen- result, the responsibilities and scope of

-8t0r ‘from Arizona, be has about°"$ie the FCC have incressed dramatically.

minutes. .- . Today, it.1s more important than ever

Jrase Mr. MCCAIN. ‘Thank you; Mrz. Pred)- *for oners' to-be able to

' respond and adapt td these changes in

Mr. President, I thank-the Senator . g timely mavner. - .
-from North Carolina for kis coopers- - Recently: the FCG.issued a regula-
t . TRANSPORTATION tion on what is a very important.issus —tion that.will have a profound impact
Washington. DC. Octeber 23, I897. - with one of his-constituents, ahd one of on-the tracking industry nationwide.

Hon. Jesss HELMS, . great importance to him. I-am grateful - While ordinarily ons would not think
u.&mm - ﬁ:mmp?:qmudmammn. otnmxmnmnmmht

. Washington SRR mﬂ"ﬂ‘ . - .. ..pact on* cking compenies, such
DEAR JPSSE: I am aware of your canotn = =y Sy of my time. Dot the case in this sitnstion. On Octo-

have the authorily to comduct™ amctiont nications industry has Mterally under. Gifferent rats. The chaxge applies to
Therelore, . the te

condust anctions in thess situstions is create opportunities for consumers, ex- -COMPANY 5£Cess pumbers, including
N P il isting vompautes, and new entrants. In those on prepaid calling cards. The

.meuwu? Yesion’ vy sgthor- the coming years, the FCC will face charge became effective immediately.
jity to Rold comparative hearings. althoagh enormous challenges as.it attempts to m‘“-'mm,

Commistion's aathofity @ gone o rovolutian. These.changes will both castomer toll-froe nmbma:;

carriers, in turp,
to thelr

it doss explicitly vepeal the Commission's’ eope with tbhese changes and finishes
suthority to :’um locterfes. Read to- implementing the provisions of the $OWArS. The carriers are not limited to

pether under long-cstablished principles of Telecommupijcations Act of 1996, 8 set charge and a5 & result the amount

ments that appear inconsistent with the scter. The waft of it, he sald, are the
iater o their business costs. For instance, in
preved to contradict it of to call it into ques- PoOPle Who embrace and master soclal 30 cygy of JB. Eunt Trueking, it i3 os-

timated that this new regulation will

don. . chapge.
Finally. in the unlikely event that any fu- * Eill Keunard is ons of those nAivid- 4510049 the company’s phone bill by
opinlon misconstrees approximately
1 will 4o whatever is necessary 0 secure the - FCO Dot .only an understanding of .the will equate to $2.1 millon annually.
trucking
oonl

are
munr.!wmaumum,vuew ?‘%mr“- ¢ 4 . o fels.. A small duziness

passage
tertes of the statate as reflectod in this lot- cigl and societal tmplications of the is-
. Chairmsan

of legisiation that will restate the fndustry and the ecomomics, but the so- firms have algo

me and sald their phione bitla

‘suss that he will sddress o8 projected to double nnder this new
completely

. m - . . ..- : DN o
The ACTING PRESIDENT pro tem- [ thank the mapagers of this pomina. - this industry. I will be contacting the

pore. Is there a sufficient second? tion, and I yield the floor. . FCC Coramissioners to work with them
Thaere is 2 suficient second. - . T M- .- 3¢, Presideut, 1 oun this problem snd I would eucoursge
gommmmm rise in support of the nomination my colleagues to do the same,  °
thank

the manager. © .- Communicetions Comunission (FCCl. pore. Who requests tims? -, .
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today
HELMS. I thank the Chair. I of Willlam E. Keznard to the Federal The ACTING FPRESIDENT pro tem-
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AMENDMENT NO. Calendar No.

Purpose: Relating to the granting of certain licenses and
perits for the use of electromagnetic spectrum.

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess.
S.

[INSERT TITLIE HERE]

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed
AMENDMENT intended to be proposed by Mr. FIELMS
Viz:

At the appropriate place in the bill, insert the follow-

Yot

mg:
SEC. ___. GRANTING OF CERTAIN LICENSES AND PERMITS
.FOR THE USE OF ELECTROMAGNETIC SPEC-

TRUM.
(a) PROUIBITION ON USE OF Comreritivi Bip-
DING.~—Notwithstanding any otherr provision of law, the

Federal Connmuuications Commission may not grant a li-
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cense or permit for the use of eleetromagnetie spectruin

thirongh the use of a syvstem of competitive bidding if—

—
o
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(1) the Comuuission reccived mutually exclusive
applications for the license ov permit before June
30, 1997,

(2) the Commission had conducted an initial
heariug on such applications before the date; and

(3) the decision to grant the license ov permit
was pending with the Conunission as of that date.
(b) CoMPARATIVE PROCESS.—

(1) ReQumBAENT.~—Not later than 90 days

after the date of enactment of this Aect, the Comumnis-

ston shall preseribe regulations to establish a com-
parative process for the granting of licenses and per-
mits covered by subsection (a).

(2) ELEMENTS.—The comparative process
under paragraph (1) may take into account in-
formation contained in the cxisting hearing rccords
with respect to the applications involved.

(e) GRANT THROUGH COMPARATIVE PROCESS.—

(1} IN GENERAL.—Not later than 180 days
after the date of enactment of this Act, the Commiis-
sion shall grant the licenses and permits covered by
subsection (a).

(2) ReQuiresiNTs.—Iun granting such licenses

and permits, the Commission shall—
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(A) utilize the ecomparative process pre-
seribed under subsection (b); and

(B) take iuto account czl_ll:v apon mforma-
tion contained in the existing hearing records

with respect to the applications involved.
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DECLARATION

I, 8haran A. Harrison, hereby declare, under penalty of
perjury, as follows:

That, I am the General Partner of Willsyr Communications,
Linited Partnership, which is an applicant before the PFederal
Cormunications Commission ("FCC") for a construction permit for a
new FM broadcast station in Biltmore Forest, North Carolina, in MM

That, Willsyr filed comments and reply commente before the FCC

in Notige of Proposed Rulemaking ("NPR*), in MM Docket No. 97-234,

GC Docket No. 92-52, and GEN Dooket No. 90-264, rel. November 26,
1997. '

That, the NPR is considering the adoption of rules which would
govern the sgelection of the permanent licensee in the Biltmore
rorest proceeding, which has been pending since 1987.

That, Willsyr reguests Chairman Willian Kennard to recuse
himself from participation in the NPR with respect to the adoption
of rules which would govern the selection of the permanent licensee
in the Biltmore rorest proceeding.

That, this request for recusal is based upon inforaation
cbtained from the Conarsssional Reoord, October 29, 1997, pp-
811308-11310, and related materials, {including numerocus press
reports, which indicate that U.S. Senator Jesse Helms (R-NC) placed
a hold on the nomination of Mr. Kennard to be Chairman of the Fcc
for the sxpress purpose of obtaining an agreement from him to take
official action at the FCC to assist and to facilitate the grant of
the application of Orion Communications Limited (%“Orion"™) for




construction permit for the Biltmore Forest FN station in NN Docket
No. 80-577. The ofricial action by Chairman Kennard, which was
demanded by Senator Helms to release the hold on his nomination,
included placing in the NPR a request for comments as to whether
the rcC should decide the Biltmore Forest proceeding on the basgis
of a frozen 10-year old record and co-paritlvo hearings, instead of
auctions. |

That, it appears that Senator Helms, as consideration for the
relesase of the hold on the nomination, further expects Mr. Kennard
to act in his official capacity as Chairman to adopt rules in the
NPR which would give preferential treatment to the application of
Orion and which would result in its grant of the Biltmore Forest
license. | |

That, in order to prevent political interference, or the
appearance of any impropriety, in adopting rules in the NPR, which
would ultimately resolve the Biltmore rorest proceeding, Chairman
Kennard should recuse himself from the NPR. He has already recused
himself from the Biltmore Forest prooesding because of Senator
Helns’ intervention and political pressure on behalf of Orion.

That, such raecusal by HNr. Kennard would also prevent a
violation of 18 U.S.C. 201 which prohibits a public official, or
person selected to he a public official, trom receiving anything ot
value in which he ia not legally entitled, in return for giving
preferential treatment, or special favors, in the performance of
his official duties.

That, in view of the intense political i:reuuro that Senator

Qe




Helms applied to Mr. Kennard in order to obtain preferential
treatment for orion by the FCC and to obtain its grant, Willeyr
moreover reguests that cCommissioners MNichael Powell, Gloria
Tristani, and Harold Purchtgott-Roth disclose whether they received
any solicitations from Senator Helms, or any one else, or m
contacts with respect to the grant of the application of orion, or
to give it preferential treatment in the MER. 1If so, they should
determine whether to recuse themselves from the NEB.

That, in Medialepk, January S5, 1998, p. 19, commigsioner susan
Ness is gQuoted as “concerned that auctions, while quick and
efficient, ignore the equities that already exist in some of the
outstanding radio liconio cases, including 1lee’s [Orion].
Accordingly, Commissioner Ness should disclose all the gx parte
contacts and political solicitations that che has had with respect
to the application of Orion, and then determine whether to recuse
herself from the NPB. ‘

I, hereby declare that the foregoing is true and correct to
the best of my knowledge and belief, and that Willsyr’s motion to
recuse is filed in good faith and not for the purpose of adelay.

This the JIJ44 aay of February, 1998.

Pesenc o) Bersior

Gsneral Partnher
Willsyr Communioations,
Limited Partnership




CERTIFICATE OF SERVICE

I, Stephen T. Yelverton, an attorney, do hereby certify that
on this 14th day of May, 1999, I have caused to be filed with the
Secretary of the Federal Communications Commission an original and

fourteen copies of the foregoing

"Consolidated Opposition to

Motions to Stay and Motion to Recuse FCC Commissioners" and copies
were served by U.S. Mail, postage pre-paid, on the following

offices and interested persons:

John I. Riffer, Esq.

Office of General Counsel

445 12th St., S.W.

Federal Communications Commission
Washington, D.C. 20024

Stephen C. Leckar, Esq.
Wright H. Andrews, Esqg.
Butera & Andrews

1301 Pennsylvania Ave., N.W.
Suite 500

Washington, D.C. 20004

Lee J. Peltzman, Esq.

Shainis & Peltzman, Chartered
1901 L St., N.W., Suite 290
Washington, D.C. 20036

Lauren A. Colby, Esqg.
10 E. Fourth St.

P.O. Box 113
Frederick, MD 21705

Barry Friedman, Esqg.

Thompson, Hine & Flory, L.L.P.
1920 N St., N.W., Suite 800
Washington, D.C. 20036

Timothy K. Brady, Esq.
P.O. Box 71309
Newman, GA 30271

Barry D. Wood, Esq.

Wood, Maines & Brinton, Chartered
1827 Jefferson Pl., N.W.
Washington, D.C. 20036

Thomas A Hart, Esq.

Shook, Hardy & Bacon, L.L.P.
1850 K St., N.W., Suite 900
Washington, D.C. 20006

Katrina Renouf, Esqg.
Renouf & Polivy

1532 16th St., N.W.
Washington, D.C. 20036

Christopher Reynolds, Esqg.
P.O. Box 2809
Pt. Frederick, MD 20678

Richard F. Swift, Esqg.
Tierney & Swift

2175 K 8t., N.W. Suite 350
Washington, D.C. 20037

Robert A. Marmet, Esqg.
Harold K. McCombs, Esq.
Dickstein Shapiro

2102 L St., N.W.
Washington, D.C. 20037

Donald J. Evans, Esq.
Donelan Clary

1100 New York Ave., N.W.
Suite 750 West
Washington, D.C. 20005

Robert A. Depont, Esq.
P.0O. Box 386
Annapolis, MD 21404

Harry F. Cole, Esq.

Gene A. Bechtel, Esqg.
1901 L St., N.W., Suite 250
Washington, D.C. 20036




