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SUMMARY

Orion communications, Limited, and three other applicants for

broadcast licenses, filed motions to stay the auctions in their

respective proceedings. According to Orion, it will suffer

irreparable harm if an auction is conducted because it does not

have the necessary funds to participate. The other movants claim

they will suffer irreparable harm by having to pay for the license

if they are the high bidder.

These arguments must be rejected as wholly insufficient to

support a stay. Orion and the other movants only rehash arguments

previously made to the Commission that they are opposed to having

auctions, either because they could not prevail in an auction, or

simply do not want to pay for the licenses. Strongly disagreeing

with a Commission action is not a basis for grant of a stay.

The auction rulemaking did exactly what the language of the

statute authorized it to do --- conduct auctions for applications

filed prior to July 1, 1997. Where an agency rulemaking is

consistent with and implements statutory language, the action is

reasonable and not an abuse of discretion.

Willsyr requests that Chairman Kennard consider whether to

recuse himself because of Senator Jesse Helms' attempt, on behalf

of Orion, to extort an agreement not to adopt auctions in the

rulemaking. Orion's motion actually complains that the Commission

reneged on this illegal agreement with Senator Helms. The other

Commissioners should also consider whether to recuse themselves if

they have had improper contacts with Senator Helms in this matter.
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CONSOLIDATED OPPOSITION TO MOTIONS TO STAY
AND MOTION TO RECUSE

Willsyr Communications, Limited Partnership (nWillsyrn), by

its counsel, pursuant to 47 C.F.R. 1.45 (d), hereby submits this

consolidated opposition to motions to stay.1/ It also submits to

the Commissioners a motion for consideration of their recusal.

On May 5, 1999, Orion Communications Limited (nOrion") filed

a "Motion for Stay Pendente Lite" of Implementation of section 309

(jl for Competitive Bidding, MM Docket No. 97-234, reI. August 18,

1998, 13 FCC Rcd 15920, and the Order on Reconsideration, FCC 99

74, reI. April 20, 1999. On May 10, 1999, Jerome Thomas Lamprecht,

Susan M. Bechtel, and Lindsay Television, Inc. (lithe joint

movants tl ) filed a joint motion for stay of the same proceedings.

orion requests that the Commission stay the auction of the FM

broadcast frequency for Biltmore Forest, North Carolina, and for

other similarly situated proceedings, pending jUdicial review of

the broadcast auction rulemaking by the U.s. Court of Appeals for

the D.C. Circuit. ~, Orion COmmunications. Ltd •. et ftl. y. FCC,

Case No. 98-1424, filed September 15, 1998.

The joint movants, Lamprecht, Bechtel, and Lindsay, request

the Commission to stay the auctions in Biltmore Forest and in

proceedings where they are applicants, pending jUdicial review of

their appeals of the broadcast auction rUlemaking. Their appeals

are consolidated with that of Orion in the D.C. Circuit. ~, Case

Nos. 98-1444, 1445, and 1528.

1/ Skyland Broadcasting Co., one of the competing applicants in the
Biltmore Forest proceeding, joins in opposition to grant of a stay.

""," """"~""""---"--""--"'----''''----"------------------------



Summary Qf OriQn's Arguments

OriQn demands that the auction be stayed because it dQes nQt

have enQugh mQney tQ buy the BiltmQre FQrest FM frequency at

auctiQn, nQr can it seriQusly participate in the auctiQn. See,

OriQn MQtiQn, pp. 5 and 8. In suppQrt, OriQn submits the May 5,

1999, affidavit Qf Betty Lee, Qne Qf its principals and its Acting

Chief Executive Officer. AccQrding tQ Mrs. Lee, OriQn and its

principals have "expended virtually all [their] financial reSQurces

••. [and] ••• simply lack the financial reSQurces at this pQint tQ

take a realistic part in an auctiQn prQcess." SU, Betty Lee

Affidavit, p. 2.

In its mQtion, OriQn alsQ rehashes arguments that it had

previQusly made in 1998 in QppositiQn tQ the brQadcast auctiQn

rulemaking. It, mQreQver, submits fQr the first time the May 5,

1999, DeclaratiQn Qf Chera L. Sayers. ACcQrding to Ms. Sayers, the

Commission's 1998 broadcast auction rulemaking and the regulatory

flexibility analysis, contained therein, rely on fallaciQus

eCQnQmic assumptiQns. ~, Sayers DeclaratiQn, pp. 2 and 4.

Summary Qf the Joint MQyants Arguments

The joint movants cQntend that they would be irreparably

harmed if they participated in an auctiQn and had to pay money for

a license they had initially believed would be awarded for free.

MoreQver, the joint movants contend that if they were the high

bidder in an auction and the Courts later invalidated the auction

they would be irreparably harmed because there is no clear

mechanism for refund Qf the auction bid funds.
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willsyr's Arguments in OppQsitiQn tQ the MQtiQns tQ stay

(a) NQ standing tQ File at the CQmmissiQn

OriQn and the jQint mQvants have nQ standing tQ file a mQtiQn

tQ stay at the CQmmissiQn. They have had pending at the U. s. CQurt

Qf Appeals fQr the D.C. Circuit since at least september 15, 1998,

petitiQns fQr review Qf the brQadcast auctiQn rUlemaking. ~,

CQnsQlidated Case NQs. 98-1424, 1444, 1445 and 1528. OriQn's and

the jQint mQvants' appeals Qf the rulemaking are nQW befQre the

CQurt, nQt the CQmmissiQn. ~,47 U.S.C. 402 (c).

OriQn and the jQint mQvants shQuld have filed a prQtective

mQtiQn tQ stay at the CQmmissiQn in August Qr september 1998 befQre

taking a petitiQn fQr review tQ the CQurt. NQ facts Qr

circumstances have changed since that time, nQr did the CQmmissiQn

make any substantive changes tQ the brQadcast auctiQn rulemaking Qn

recQnsideratiQn. OriQn and the jQint mQvants are in effect asking

the CQmmissiQn fQr recQnsideratiQn Qf an Qrder in which they

declined tQ seek recQnsideratiQn. Such litigatiQn tactics viQlate

47 U.S.C. 402 (c) and 405, which prQhibit a party frQm seeking at

the same time both review befQre the CQurt and recQnsideratiQn Qr

Qther actiQn befQre the CQmmissiQn.

oriQn's and the jQint mQvants' mQtiQns tQ stay shQuld alsQ be

dismissed Qr denied because they merely rehash arguments previQusly

made tQ the CQmmissiQn which were rejected. TQ the extent that

OriQn raises new arguments, such as the Sayers' eCQnQmic analysis

of the efficiency of broadcast auctions, the motion to stay should
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be dismissed or denied. Orion could have raised this argument in

the rulemaking or on reconsideration. It has presented no reason

why the Sayers declaration could not have been presented sooner.

Thus, Orion failed to present such an argument at the proper time

and has thus waived the right to present it to the Commission.

~, 47 U.S.C. 405 (a)(2).

(b) Motion to Recuse

In conjunction with the broadcast auction rulemaking, Willsyr

filed a motion to recuse on February 25, 1998. Therein, it

requested that Chairman William Kennard recuse himself from the

broadcast auction rulemaking as it pertained to the Biltmore Forest

FM frequency and other similarly situated proceedings.

The motion to recuse resulted from the improper intervention

of U. S. Senator Jesse Helms into the rulemaking proceeding. At the

behest of Orion and its highly-paid Capitol Hill lobbyists (which

includes Orion's co-counsel in the instant motion for stay),

Senator Helms placed a hold on the Senate confirmation vote for Mr.

Kennard to become Chairman of the Commission.

In return for releasing the hold, Senator Helms extorted (or

attempted to extort) on behalf of Orion a promise from Mr. Kennard

to keep the Biltmore Forest FiN frequency from being auctioned and

to thereafter assist Orion in obtaining the frequency through a

comparative process in which it would be favored. ~,

congressional Record, pp. 811308-11310, October 29, 1~97. This is

the same. relief that Orion seeks in the motion to stay.
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Willsyr hereby renews its motion to recuse, filed February 25,

1998, and requests that Mr. Kennard recuse himself from

consideration of the motions to stay. orion is seeking in the

motion to stay the same relief that Senator Helms demanded from Mr.

Kennard on behalf of Orion in return for allowing him to become

Chairman of the Commission. ~, Home Box Office Inc. v. FCC, 567

F.2d 9, 54-55 (D.C. Cir. 1977); American Public Gas Ass'n y. FPC,

567 F.2d 1016, 1069, n. 104 (D.C. Cir. 1977). If Mr. Kennard is

not recused, he is at risk for violation of 18 U.S.C. 201, which

carries both civil and criminal penalties.

willsyr also requests that the other Commissioners disclose

whether they or their staff members have had any contact with

Senator Helms, his staff members or his representatives, or any

other persons, directly or indirectly, as to the merits of the

broadcast auction rulemaking and as it pertains to Orion or to the

Biltmore Forest FM frequency (or any other similarly situated

proceeding). This would include any discussions with Mr. Kennard

and his staff as to Senator Helms' demands to assist Orion. If the

Commissioners, or their staff members, have had any such contacts,

they should disclose these matters and determine whether to also

recuse themselves from consideration of Orion's motion to stay.

(c) No Strong Likelihood of Success on Appeal has Been Demonstrated

In order to obtain a stay, a movant must demonstrate a strong

likelihood of prevailing in its appeal or petition for review.

SU, Washington Metropolitan Area Transit System y. Holiday 'tours,
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~, 559 F.2d 841 (D.C. Cir. 1977). Orion and the joint movants

have failed to make such a showing.

According to Orion and the joint movants, they have a strong

likelihood of prevailing in their petition for review because the

Commission had the "discretion" to adopt comparative hearings,

instead of auctions, but irrationally adopted auctions. However,

Orion's and the joint movants' arguments are confused and wholly

fallacious.

Congress authorized the Commission to adopt auctions to

resolve broadcast proceedings which were commenced prior to JUly 1,

1997, and where Initial Decisions had been issued. No other

selection method is authorized and comparative hearings are not

even mentioned. ~, 47 U.S.C. 309 (j)-(l). Indeed, the

Conference Report, at p.573, and legislative history for this

statute states that the Commission is required to have auctions in

such proceedings. ~, Congressional Record, p. Sl1309.

The canard that the Commission had the "discretion" and even

a Congressional mandate to adopt comparative hearings, instead of

auctions, was concocted by Senator Helms as a result of a prolonged

lobbying campaign by Orion's Capitol Hill operatives, which

includes its co-counsel in the instant motion to stay.

In Mr. Kennard's confirmation hearings to be Chairman, Senator

Helms asked whether in his opinion the Commission had the

"discretion" to conduct comparative hearings, instead of auctions,

in cases such as Biltmore Forest. Mr. Kennard opined that "the
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statutory language suggests that the Commission has the discretion

to use comparative hearings," although the Conference Report states

that auctions are "required." ~, Responses of William E. Kennard

to Post-Hearing Questions Submitted by Senator Conrad Burns on

Behalf of Senator Jesse Helms, dated October 6, 1997, Congressional

Record, p. Sl1309.

This tentative and equivocal response was made by Mr. Kennard

under threat of a hold on his confirmation vote to be Chairman if

Senator Helms was displeased. Senator Helms was apparently not

entirely pleased with this response and then placed a hold on Mr.

Kennard's confirmation vote.

In a letter to Senator John McCain, dated October 21, 1997,

Senator Helms asserted that lithe FCC contends that it interprets

[Section 309 (j)] as giving [it] the authority to decide whether

[cases such as Biltmore Forest] be jUdged on the basis of the

comparative hearing process" and that he believes this is the

proper interpretation. Moreover, Senator Helms stated that if the

Courts question his interpretation, he wants legislation swiftly

enacted to overturn such decision. ~, Congressional Record, p.

Sl1309-11310.

In a letter to Senator Helms, dated October 23, 1997, Senator

McCain stated that in his opinion any language in the Conference

Report, or legislative history, requiring auctions [in cases such

as Biltmore Forest] should be disregarded as not binding.

Moreover, Senator McCain stated that in the unlikely event that the

-7-
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Courts misconstrue the statute [Section 309(j)], he will enact

legislation to overturn the decision. ~,CongressionalRecord,

p. Sl1310.

In releasing, on October 29, 1997, the hold on Mr. Kennard,

Senator Helms either mischaracterized his October 6, 1997, written

response, or simply told Mr. Kennard what his response should have

been. According to Senator Helms, "Mr. Kennard clearly feels the

FCC can conduct [comparative] hearings on this small group [cases

such as Biltmore Forest]. ~,CongressionalRecord, p. Sl1309.

Thus, the canard that the FCC has the statutory discretion to

conduct comparative hearings in Biltmore Forest and a congressional

mandate to do so is supported by no more than two u.S. Senators --

one being Senator Helms who was intensely lobbied by Orion on this

issue to coerce Mr. Kennard into helping it obtain a grant through

a comparative hearing and the other being Senator McCain who

apparently went along with this charade in order to coax Senator

Helms into releasing his hold on Mr. Kennard.

The actual opinion of Senator McCain on the issue of

comparative hearings is expressed in a letter from him to then

Chairman Reed Hundt, dated January 9, 1997. Therein, Senator

McCain explicitly directed the Commission D2t to use comparative

hearings to resolve any pending applications because Congress was

to soon enact legislation authorizing the use of auctions for these

pending applications. ~,McCain letter, dated Janu~ry 9, 1997.

In any event, the personal opinions of only two u.S. Senators,
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and an FCC Chairman (and even the whole FCC), regardless of how

legitimate those opinions may be, do not form a valid basis for

determining the intent of Congress. This intent must be determined

by the language of the statute and the legislative history. See,

Chevron v. NBDC, 467 U.S. 837, 842-843 (1985).

If there is any doubt that comparative hearings were nQt.

authorized or intended by Congress in cases such as Biltmore

Forest, it should be dispelled by the recent rejection by Congress

of legislation introduced by Senator Helms to require the

Commission to conduct comparative hearings in cases such as

Biltmore Forest and to prohibit auctions. This rejected

legislation that was authored by Senator Helms precisely mirrors

the arguments of Orion in its petition for review and in its motion

for stay. ~, attached copy.

In the broadcast auction rulemaking, which Orion seeks to have

overturned by the Courts as an abuse of discretion, the Commission

did exactly what Congress authorized it to do in the statute with

respect to pre-July 1, 1997, applications --- conduct auctions.

Where a Federal agency follows the exact language of a statute in

promulgating a rulemaking, as a matter of law there can be no abuse

of discretion by the agency. ~, Energy West y. FHSHC, 40 F.3d

457, 460 (D.C. Cir. 1994), an agency's action is reasonable if

based upon a permissible construction of the statute in question.

The joint movants contend that the broadcast auction

legislation is unconstitutional as a denial of "due process" under
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the Fifth Amendment. However, that is not a proper matter for the

Commission to consider. Moreover, a denial of "due process"

because of the application of statutory law is not a compelling

basis for grant of a stay in view of the possible availability of

the award of monetary damages at a later date.

Cd) No Irreparable Injury has Been Demonstrated

Orion claims that it would be irreparably injured if the

auction of the Biltmore Forest FM frequency was held prior to

completion of jUdicial review of the broadcast auction rulemaking.

According to orion, it does not have the financial resources to

participate in the auction. Because it is now operating under

interim authority for the Biltmore Forest PM frequency and the

auction winner would receive the permanent license, Orion contends

that its existing business as the interim operator would therefore

be lost, thus constituting irreparable injury.

Orion's argument of injury is confused and wholly fallacious.

Only if an applicant other than Orion was the auction winner ADd

the auction rulemaking was upheld on jUdicial review would Orion

lose its existing business as the interim operator. However, if

the auction rulemaking is upheld on review as legally valid, Orion

would suffer D2 legally cognizable loss or harm.

Orion has only a temporary interim authorization for the

Biltmore Forest PM frequency which is expressly subject to

termination upon a lawful grant of the permanent license, by

whatever means. Orion took the interim authorization with full
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knowledge that it might not be the permanent licensee, regardless

of whether such permanent grant was by auction, comparative

hearing, or some other procedure. ~, Orion Communications, Ltd.

y. FCC, 131 F.3d 176 (D.C. Cir. 1997).

If Orion does not participate in the auction for the Biltmore

Forest FM frequency (or participates), but is not the high bidder,

and the broadcast auction rulemaking is sUbsequently invalidated on

jUdicial review, it would suffer no harm whatsoever. Orion would

retain the interim authorization until a permanent licensee is

selected by means other than an auction.

A motion for relief by Orion might only be appropriate, if at

all, where the auction winner demanded that Orion cease interim

operations prior to the completion of judicial review of the

broadcast auction rulemaking. That scenario has not yet occurred

and Orion has presented no evidence that it would occur. If that

scenario does subsequently become likely, Orion should then request

relief from the Commission or the Courts.

Orion and the joint movants would arguably suffer some injury

if they participated in an auction and paid for the permanent

license. However, this injury would n2t. be "irreparable harm" if

the broadcast auction rulemaking was upheld on jUdicial review.

orion and the joint movants would simply have paid more for the

frequency than they had anticipated upon filing of their

application in the 1980's and would still have the opportunity to

seek redress from the u.s. Government for any damages or claims.
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If the rulemaking was invalidated on appeal, Orion and the

joint movants would suffer no irreparable harm or injury because

the auction bid funds would then presumably be subject to return.

No showing has been made that the u.s. Treasury would be legally

entitled to the funds or would not return the funds pursuant to the

court decision invalidating the auction.

Orion's actual argument for stay of the auction is that

because it is unable or unwilling to participate in the auction it

is unfair for another one of the competing applicants for the

Biltmore Forest FM frequency to obtain the permanent license.

However, if the broadcast auction rulemaking is upheld on judicial

review, Orion would suffer. D.Q legally cognizable injury or harm

from its own failure to participate in a legally valid process. On

the other hand, if the rulemaking is invalidated, then Orion is in

no worse a situation than if the auction never took place.

It appears that Orion is very fearful that the broadcast

auction rulemaking will be upheld on jUdicial review and thus it

will have lost out on its only remaining opportunity to obtain the

permanent license. However, such a well-grounded fear by Orion

undercuts any argument that its petition for review of the

rUlemaking has a strong likelihood of success, which is one of the

rationales for grant of a stay.

self-serving and undocumented pleas of poverty, or self

imposed restrictions on participation in a Commission proceeding,

must not be considered as a legitimate reason to allow an applicant
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to obtain a perceived tactical or litigation advantage against

other competing applicants. Rather, such tactics must be

considered as what they are an abuse of process. Orion only

wants to participate in a selection procedure in which it is

guaranteed to win and wants to delay or stop any other procedure.

Ce) Grant of a stay Would Harm the Other Competing APplicants

Grant of a stay of the auction would harm the competing

applicants in the Biltmore Forest FM proceeding, such as Willsyr

and Skyland, because Orion is now operating on the frequency under

interim authority. This interim authority is to terminate upon a

lawful grant of the permanent license. The Commission has

repeatedly represented to the u.S. Court of Appeals that it will

expeditiously grant a permanent license in that proceeding. ~,

Orion Communications. Ltd. v. FCC, 131 F.3d 176.

Orion's motion for stay of the auction is a thinly veiled

attempt to prolong its interim operation as long as possible and

thus to make as much money as possible from its temporary

authorization. This is an abuse of process by Orion which should

not be countenanced by the Commission. The pUblic interest is best

served by the quickest possible resolution of the proceeding for

the permanent license for the Biltmore Forest FM frequency, which

is now going into its thirteenth year of litigation.

(f) Orion has Forfeited Its Privilege to Participate in the Auction

Because Orion has stated, under penalty of perjury, that it

can not or will not participate in the auction for the Biltmore
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Forest FM frequency, it must now abide by its representations, or

otherwise be disqualified as a Commission licensee. If Orion does

not have the necessary funds to seriously bid in the auction, as it

claims, its participation would constitute an abuse of process.

The auction is open only to serious bidders, not to spoilers.

On the other hand, if Orion does actually have, or obtains the

necessary funds, its participation in the auction would constitute

misrepresentation and lack of candor with respect to its instant

motion to stay as a deceitful and misleading attempt to obtain a

perceived tactical or litigation advantage in the broadcast auction

rulemaking on jUdicial review.

Under either of the above two scenarios --- abuse of process

or deceit orion would not possess the requisite character

qualifications to be a Commission licensee.

Conclusions

WHEREFORE, in view of the foregoing, willsyr requests that the

Commission dismiss or deny Orion's and the joint movants' motions

to stay the auction in the Biltmore Forest FM proceeding, and other

similarly situated proceedings. willsyr also requests the

Commissioners to consider whether their recusal would be required.

May 14, 1999

Respectfully submitted,

WILLSYR COMMUNICATIONS,
LIMITED PARTNERSHIP

~~
---....

By. 90...\ '
S 11 elvertan~ q.
601 13th st., N.W., Suite 500
Washington, D.C. 20005
Tel. 202-216~2351
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DOCKET FILE COpyOR/GINAL

Bnittd ~tatts ~matt
COMMITT!! ON COMMERCE, SCIENCE,

AND TRANSPORTATION

WASHINGTON, DC 2051W125

January 9, 1997

The Honorable Reed E. Hundt
Chairman
Federal Communications Commission
191~ M Street, N.W.
Washington, DC 20554

Dear Chairman Hundt:

RECEIveD
\.'.4N 28 199/

fED£RAl (,.~ii,~;lJNJCATlONS ~1S8ION
-...-~OF8£CRETARY

In 1993 the United States Court of Appeals for the D.C. Circuit
invalidated one of thepr1ncipal comparative crileria used in
assiqninq new television and radio licenses. You noted this fact
in your recently-released statement, "The Hard Road Ahead -- An
Agenda for the FCC in 1997,~ and you proposed several possible
alternaLivoes that the Commission might use in its selection
process instead, includ1nq the remaining comparative criteria,
programming proposals, lotteries, and auctions. You further
stated that, in the absence ~f legislation authorizing the
Commission to assign broadcast licenses by auction, the
Commission would be required to select from among the rema1ninq
alternatives.

I am writing to request that the Commission take no action on new
rules until Congress considers legislation, which I intend to
introduce in the near future, that w1ll authorize the Commission
to auction these licenses.

In my jUdgment it would be unconscionable for the Commission to
give away new television and radio licenses without a guarantee
that the public would receive the benefits to which it is
entitled for use of its property. It would be particularly
unfortunate if the Commission were to reverse earlier decisions
and decide to distribute these licenses either by lottery or on
the basis of programming proposals. Lotteries have proven to be
an indefensible way to assiqn spectrum, and programming proposals
have been found to lead to very difficult enforcement issues if
the licensee's progr~inq performance fails to meet its prior
promises.

No. of OoDles rec'd ~
UstASCDE



..

The Honorable Reed E. Hundt
January 9, 1997
page 2

The legislation I will introduce shortly will give the Commission
the authority to use auctions to assign Jicenses formerly
assigned through the comparative hearing process. The Commerce
Committee will hold hearings on this legislation within the next
few months. Given the fact ~hat similar legislation was passed
by both Houses of Congress in the Balanced Budget Act of 1995,
vetoed for other reasons by ~he President, I expect this
legislation to move quickly. Therefore, although I understand
that a number of application3 will remain pending in the interim,
I do not believe this interim period will add significantly to
the length of time this matter has already been before the
Commission for consideration. I therefore hope that the
Commission will take no action on new rules until Congress votes
on this legislation.

JM:pbs

cc: The Honorable James H. Quello
The Honorable Rachelle B. Chong
The Honorable Susan Ness
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AMJ~NDMgNT NO, __ Calelldnr No._

t

Pm'pose: Relating to the S"antillg' of certa.in licenses and
pel'mits for the llse of elcctromagl1etie spectl11ll\,

IN THE SENATE OF THE UNITED STA'1'E8-105th Cong" 2d Sess,

s.

IINSER'l' TITJJ1~ I-IER1~J

Referred to the Committee 011 ~__

and ordered to be priuted.

Ordered to lie on the table and to be printed

AMJ.;NDMEN'l' intended to be proposed by Mr. HEIJi\lS

Viz:

1 At the tl.ppropriatc place in the bill, insert the follow-

2 mg:

3 SEC. _. GRANTING OF CERTAIN LICENSES AND PERMITS

4 FOR THE USE OF ELECTROMAGNETIC SPEC·

5 TRUM.

6 (a) PUOlJIBI1'ION ON U:-;g ()Io' COMPl-;,!,[l'l\"g Bw-

7 DlNu,-Notwithst.nndiug allY OtlWl' provi~iou .of 111\\', the

8 F(~<1C1'cll COlllllluuicatiolls COlllmissioll Illay HOt. gl'flllt i1 Ii·

9 ('cw)(~ or permit. for the usc of elcetl"Olllag'lletic spectl'lI Ii I

10 tlll'ongh the lIS(~ of a s,vstmll of (~()Il)petitin' bicldill~r if-

-



(1) the COHlllllssioll received lUl1t\.ll1.lIy cxclusive

applications fOl' the licellse 01' pcrmit before ITune

30, 1997;

(2) the Commission had eOlldllct.ec1 fill initial

hem·jug on ::;llr.h applications before the date; and

(;) the (lccisioll to gl'<lut the license 01' permit

was pClldiug' with the Commissioll as of that date.

(b) C<HIPAHNl'Ivg PI{OCgSB.-

(1) B,Equml<j~mNT.-Not latel' theUl 90 days

aftel' the date of enactment of this Act, the Commis

sion shall prescribe regulations to establish a COll1~

parativc process fo!' tile gTanting of licenses and per

mits covered by subsection (a.).

(2) EI~EMl~N1's.-The comparative process

llndcr paragraph (1) may(inlD take into account in

formation contained in the existing' hearing rccol'ds

with l'espect to the applications Involved.

(c) GllAN'}' TUHOUGH COMPAHNl'JVg Pn{)CI~'SR-

(1) IN UBNgnAIJ.-Not latez' than 180 days

etftcl' the da.tc of enaet.ment of thi~ Act, the Couunis

:-;ioll shet)J gniut the licell.';cs ..wel pel'mjt~ covcloed b~~

subsectioll (n).

(2) HglJlrll:'~:\IJ~NTK.-IligTtl.lltiug" ~udJ li(~ellse."i

alld pel'lIlit~, the Couunisf;iou shaU-

_.
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5

(A) lltilize the complwative process PI'C

scribed ullder ~'lbsectioll (b); and

(B) take into aCCOllnt. 01l~Y~1l infol'lua

tiOll contained ill the existing hem'lug l'eco)'ds

with rcspect to the applications iJlvolved.



/
DECI.NM7'IgJ!

I, Sharan A. Harrison, hereby declare, under pena~tv ot

perjury, •• tollows:

'rhat: , I •• the General Partner of If.lll.yr co_unto.tiona,

Lia1ted Partner.hip, whleh i. an applioant before the Pederal

comaunlcetions Co_1l1s1on ("FCC·) tor a con.Uuc~ion pe~lt for ..

new '" broadcast station in S1ll:8ore FOA.t, North Carolina, 1n 11M

Docket No. 88-577.

That, If!llsyr .f1.1ec1 cOMents and reply co...nte before the Pac

in Bottp. af prgpoaod 8y1••'k10g ("MPH"), 1.n HH Docket No. D7-23C,

GC Docket No. 5»2-52, and 0811 DooJt.t Jlo. '0-26., rel. ·Nov..mer 2C5,

l't7.

!'bat, the HP.B i_ ~n.id.rin9~. edopt.lon ot rul••. Which would

CJovern t:h•••lection of the peraanent licen... In tbe 811t11lore

rore.t proc••cUnCJ, Whicb bea ..... JNUl41nv .ina. lt87.

,...at, Millan reque.t. chainaft "1111•• Xennard w nou••

hl•••lf fro. partiaipation In the IS wittl r ••pect to the adoption

of rUl•• vbich would 9Ov.rn t:he ••lection of the permanent U.oenaee

in the 8JltIIore rorest proceecUnq.

!'hat., thi. reque.~ tor reoueal 1. a.••d upon illtoraat1on

obtained froll the CoDqr".'pnal Bea0Z'4, OCtober at, 1"7, pp.

811.301-11310, and related _~rl.l., includ1ng ftUIMro&Wpn••

Nporte. whioh indicat. that U.8. Senator .,.••• Hal.. (R-BC) plaoed

a hold on the noain.tion of Ill'. lc:eMar4 to be Cbalraan ot t:he roc

~or th. exptW88 pUrpOse of obtainl"" an .tr....nt fro. hi. to ~k.

official .~ion at the FCC to •••t.t and ~ taolU.t_te the orant of

the application of Orion a~nioatione Li.1Uld (·orion") ~or

. '." 1~.'>"'·' ." .. ",



oon.~ruc~lon peralt for the .11~re Por..t FH C'taUon ln NJf DockaC:

No. '8-577. Ttle ottio181 actIon by Chalraan Kennard, -Vb1ch wa_

d••••ect b)' Senator He~ ~ r.l.... t:he bold Oft his noaination,

included plao1n9 in the lIRa • requ••t for G08atlftt:e a. t:o .athar

the FCC should decide the 811~r. Poreat proceedinq on tbe ~.Is

of a froz.n 10-year old record and co.par.tLv. b.••rLIlQ., inst.ad of

..uattons.

That, it appears that Senator Hela, a. con.lel_rat1.on for tho

r.l.... at the hold on the no.ina~1on, further expegta Hr. Kennard

to aet In his offloLa1 oapaoity a. Chairaan ~ adopt rules ift the

B2B Which would give pref.rential tre.t..nt to ~he application of

orion and which would result In ita 9ran~ or the 811t80re For.st

llcan.a.

That, 1n order to prevent: poll~loal lnt.erteraftca, or t:he

appearance of any i.propriety, 1n adopting rul.. 1n the 121, WlUcb

would ultiaately re_ol the al1tllOJ:. roreat: proceedin9, Chair••n

Jeennard .hould reouae bl lf ~&'Oa ~h. IIEB. He ha. alre.Cly recused

hi..al f rroa tba 811twaore por••t pt"OCNladtnq becau.e of senator

Heine' intervention and po1i~ioel p~UZ'. on 1Mbalf of Orion.

'lbat, auoh rocu8a1 by Nr. Kennard would .1ao pre"ent: a

v101.~.lon of 18 U.S.C. 201 ""leb Pl'oh1bita • public ot~ic.l.l, or

penon ••1~ted to be a pUblic offioial, froll recelvlq anytb1nq of

valu. in wblob h. 1. not lotally .n~i~led, lh return tor Vivift'

preferential treat:aent, or epeela1 favon, 1n 1:11. porforaanae ot

hie otticial dutl....

That, in view of t:he intens. polJt:la81 pr•••ure that Sellat:or

-2-



He.l" applied t:o Hr. ICenn.rd 1n order ~ obtain preferent:ial

treat._nt tor orion b.Y the rcc .ftd~o obtain ita orant, wi11-vr

.or_over req~e.ta that coaal••lon.~ Rlchael Powell, Gloria

Tri.taft1,' and Harold rurcht9ot.~-aoth41s01os8 whether they reoalvecl

any BoU,citations froa s.na1:Or HelM, or anyone el•• , or ex POrte

contacts '11th reapect to the grant of the applioa~lon ot ~rlon, or

to 91ve it; preferential tr.at..nt 1n the Ifll. If 80, the, ehould

deteraln. Whether to recuse th....lv.. froa the H2&.

That, In lfedlAJhtak, January', 1"8, p. 1', coJlll1s.1oner Susan

N... i. quoted IU' "ooncerned that auotion., While quick ancS

efrlclent, ivnore the equiti•• ~.t alr••cly exiet 1n .0.. of tbe

ollt.tandlnv radio licen.. c.... , 1nC1WUn; Lee'. [Orion].

Acoor41n91y, C0Da1a.ioner •••••houLd d1.clo._ all ~. ex parte

contacta and political .o11oit.~lone tlaat ahe haa had with reape=

to the application of orion, ancs then deten1n. Whether t.o reCW&.

hera.lf fro. the RB.
I, hereby doolar. that the foregoL.., is true and oorrect to

the beat of .y knowleCSqe and belief, and that Iftllayr'.c aotion to

recuae 1e flIed In qoo4 t.J.~ and not tor the purpose of delay_

'1'hl. the tflS.t:AJ day of Pebruary, 1908.



CERTIFICATE OF SERVICE

I, Stephen T. Yelverton, an attorney, do hereby certify that
on this 14th day of May, 1999, I have caused to be filed with the
Secretary of the Federal Communications commission an original and
fourteen copies of the foregoing "Consolidated Opposition to
Motions to stay and Motion to Recuse FCC Commissioners" and copies
were served by u.s. Mail, postage pre-paid, on the following
offices and interested persons:

John I. Riffer, Esq.
Office of General Counsel
445 12th st., S.W.
Federal Communications Commission
Washington, D.C. 20024

Stephen C. Leckar, Esq.
Wright H. Andrews, Esq.
Butera & Andrews
1301 Pennsylvania Ave., N.W.
Suite 500
Washington, D.C. 20004

Lee J. Peltzman, Esq.
Shainis & Peltzman, Chartered
1901 L st., N.W., Suite 290
Washington, D.C. 20036

Lauren A. Colby, Esq.
10 E. Fourth st.
P.O. Box 113
Frederick, MD 21705

Barry Friedman, Esq.
Thompson, Hine & Flory, L.L.P.
1920 N st., N.W., suite 800
Washington, D.C. 20036

Timothy K. Brady, Esq.
P.O. Box 71309
Newman, GA 30271

Barry D. Wood, Esq.
Wood, Maines & Brinton, Chartered
1827 Jefferson Pl., N.W.
Washington, D.C. 20036

Thomas A Hart, Esq.
Shook, Hardy & Bacon, L.L.P.
1850 K st., N.W., suite 900
washington, D.C. 20006

Katrina Renouf, Esq.
Renouf & Polivy
1532 16th st., N.W.
washington, D.C. 20036

Christopher Reynolds, Esq.
P.O. Box 2809
Pt. Frederick, MD 20678

Richard F. Swift, Esq.
Tierney & Swift
2175 K St., N.W. suite 350
washington, D.C. 20037

Robert A. Marmet, Esq.
Harold K. McCombs, Esq.
Dickstein Shapiro
2102 L St., N.W.
Washington, D.C. 20037

Donald J. Evans, Esq.
Donelan Clary
1100 New York Ave., N.W.
suite 750 West
washington, D.C. 20005

Robert A. Depont, Esq.
P.O. Box 386
Annapolis, MD 21404

Harry F. Cole, Esq.
Gene A. Bechtel, Esq.
1901 L st., N.W., suite 250
Washington, D.C. 20036
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