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In the Matter of:

Implementation of the Local
Competition Provisions of the
Telecommunications Act of 1996.

CC Docket No. 96-98

COMMENTS OF THE
FLORIDA PUBLIC SERVICE COMMISSION
TO SECOND FURTHER NOTICE OF PROPOSED RULEMAKING

On January 25, 1999, the United States Supreme Court vacated
section 51.319 of the FCC’s rules (rule 319) and remanded the
matter to the FCC for further action.! Rule 319 provided a list
of the unbundled network elements that must be made available to
competitive local exchange carriers (CLECs) by incumbent local
exchange carriers (ILECs). The Court found that the FCC’s legal
analysis was inadequate to support its list, and further wrote:

The Commission’s [FCC’s] premise was wrong. Section
251(d) (2) does not authorize the Commission to create
isolated exemptions from some underlying duty to make
all network elements available. It requires the
Commission to determine on a rational basis which
[emphasis in original] network elements must be made
available, taking into account the objectives of the
Act and giving some substance to the “necessary” and
“impair” requirements. The latter is not achieved by
disregarding entirely the availability of elements

' AT&T Corp., et al. v. Iowa Utils. Bd. et al., 119 S.Ct.

721 (1999).
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outside the network, and by reading any [emphasis in

original] “increased cost or decreased service quality”

as establishing a “necessity” and an “impair([ment]” of

the ability to “provide . . . services.”?

On April 16, 1999, the FCC issued a Second Further Notice of
Proposed Rulemaking (Second FNPRM) to obtain input from
interested parties on how the FCC, in light of the Supreme Court
ruling, should interpret the standards set forth in section
252 (d) (2), and which specific network elements the incumbent
local exchange carriers (ILECs) should be required to unbundle
under section 251 (c) (3).

(1) The FCC Lacks Appellate Authority Over State Decisions

The FCC requested comments on what circumstances, if any, it
should review state decisions. (91 14, 38)

The Florida Public Service Commission (FPSC) believes that
the FCC lacks authority to review state commission decisions

except where the Act clearly provides that authority.? The FCC

certainly cites no statutory authority for such appellate

2 slip Opinion at 24.

* We do acknowledge that section 253 of the 1996
Telecommunications Act authorizes the FCC to review and preempt,
after an opportunity for hearing, state requirements that may
prohibit the ability of any entity to provide telecommunications
service. '
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jurisdiction. No amount of deference can substitute for
Congressional authority for such an arrogation of power.
The provision for judicial review of state commission

decisions is found at 47 USC 252(e) (6). This subsection reads:

W In any case in which a State commission makes a
determination under this section, any party aggrieved
by such determination may bring an action in an
appropriate Federal district court to determine whether
the agreement or statement meets the requirements of
Section 251 and this section.”

ee also 47 U.S.C. 252(e) (4), precluding state court review of

such cases.
The Court decisions construing the Act have been consistent
in giving effect to the plain statutory language. In Michigan

Bell Tel. Co. v. MFS Intelenet of Mich., 16 F. Supp. 2d 819, 823-

824, (W.D. Mich. 1998), the Court stated that'“Congress has
created a unique framework which, while inviting State
commissions to arbitrate and approve interconnection agreements,
retains exclusive jurisdiction within the federal courts to

ensure federal requirements.” (emphasis supplied). Accord U.S.

West Telecommunications v. Hix, 986 F. Supp. 14, 17 (D. Colorado
1997); U.S. West Communications v. TCG Seattle, 971 F. Supp.
1365, 1370 (W.D. Washington 1997). “The Telecommunications Act,

on the other hand, expressly states that state commission action
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is reviewable in federal court and nowhere else. (emphasis
supplied) Id. at 1370.

These district court decisions are also supported by
appellate decisions. The Seventh Circuit Court of Appeals, in

MCI Telecommunications Corp. v. Tllinois Commerce Commission, 168

F. 3d 315, 322 (7th Cir. 1999) stated that “the structure of the
pertinent section of the statute, notably 47 U.S.C. 252, makes
clear that Congress intended to provide for federal court review
of any regulatory determination under the section.” Accord
Illinois Bell Telephone Co. v. WorldCom Technologies, Inc., 157
F. 3d 500, 501 (7th Cir. 1998). The Eighth Circuit Court of
Appeals reached the same result in Jowa Utilities Bd. v. FCC, 120
F. 3d 753, 802.°

The plain statutory language, when coupled with clear
precedent cited above, totally precludes the FCC from
bootstrapping its rulemaking authority into an appellate
mechanism for state decisions. The Telecommunications Act of
1996 is a very detailed statute. Had Congress intended the FCC

to be in an appellate role over state decisions, it could have

4  This decision was vacated on ripeness grounds by the

U.S. Supreme Court. Slip opinion at p. 18.
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enacted legislation. Congress failed to give this authority, and
thus the FCC is precluded from exercise of that authority.

(2) Nationwide Standard Minimum Set of UNEs and Geographic
Variation of UNEs Outside the Incumbent’s Network (f 14, 32-
34, and 40-41)

The FPSC commends Commissioners Michael Powell and Harold
Furchtgott-Roth for expressing their concerns about prejudging
the issues involved, particularly the FCC's tentative conclusion,
at paragraph 14, that a single, national set of unbundled network
elements (UNEs) 1is appropriate, before addressing the Supreme
Court’s requirement that the FCC consider the availability of
UNEs from providers other than the incumbent local exchange
carriers. We believe that serious consideration of which UNEs are
available from non-ILEC providers will bear out that establishing
a single, national set of UNEs would be ill advised.

The FCC asks for comment on whether the “existence of
geographic variations in the availability of elements outside the
incumbent LEC’s network is relevant to a decision to impose
minimum national unbundling requirements.” (9 14) The FPSC
believes that the availability of UNEs from providers other than
ILECs 1is likely to vary considerably both within a state as well
as among states. 1In Florida, for example, competitors appear to

have focused their attention on the most urban areas, e.g., Miami
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or Jacksonville, rather than on the smaller cities and rural
towns. It is far more likely that alternatives to the serving
incumbent’s UNEs would be available in Miami or Jacksonville as
compared to Destin. In addition, there are certain UNEs, such as
operator services and directory service, for which there may
already be one or more competitors to the ILECs in most
locations.

To comply with the Supreme Court’s directive, an impairment
analysis must take into consideration whether viable facilities-
based providers of network functionalities and components, other
than the incumbeﬁt LECs, exist in a specific geographic locale.
Of necessity such determinations are highly fact-intensive and
thus are more suitable for a state commission to conduct.
Moreover, without the results of state evaluations of the
availlability of UNEs from alternative providers, it is unlikely
that a FCC-prescribed minimum list of UNEs required to be
provided by ILECs could satisfy the Supreme Court’s mandate.

As a way out of the apparent contradiction between a
national list of UNEs and consideration of local alternative
providers’ UNE offerings, the FPSC proposes instead that the FCC
consider that each of the network elements set forth in the

competitive checklist of section 271 (c) (2) (B) must be provided by
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incumbent LECs, but treat each of these requirements as a
rebuttable presumption. Section 271(c) (2) (B)’s competitive
checklist includes interconnection, access to network elements,
access to poles, ducts, conduits, and rights-of-way, local loop
transmission, local transport, local switching, access to 911 and
E911 services, directory assistance, operator call completion
services, and access to databases and associated signaling
necessary for call routing and completion.

This approach has at least four advantages. First, it is
consistent with section 251(d) (3), which gives the states
flexibility in establishing access and interconnection
obligations of local exchange carriers. Second, such a list
provides state commissions, ILECs and CLECs with a guide for
negotiations and arbitrations. Third, it allows for a state
commission not to require an ILEC to provide a given element in
all instances and geographic areas, if it can be shown that
adequate alternative sources exist. Fourth, it largely resolves
the issue, noted in Paragraph 41, of having two conflicting lists
of UNEs.

The FCC asks whether there should be a “sunset” provision.
(1 40) The FPSC believes that using section 271 (c) (2) (B)’s

competitive checklist as the basis for a national UNE list
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provides sufficient flexibility such that a sunset provision is
unnecessary. However, if the FCC orders a national list of
mandatory UNEs, the FPSC recommends that the FCC include a sunset
provision of two years from the date of the order. The
availability of UNEs from sources other than ILECs is sure to
grow, as is technology. It would not be surprising if, on the
day of the FCC’s order, the list were to become obsolete.
Therefore, the FPSC believes a two-year sunset provision is
reasonable if the FCC orders a national list of mandatory UNEs.

The FCC also seeks comment on whether it should require
subloop unbundling at the remote terminal or at other points
within an ILEC’s network and whether dark fiber is an unbundled
network element. (9 33-34) The FPSC believes that whether
subloop bundling should be required should be determined on a
case by case basis, with an analysis of any alternative means for
a CLEC to provide service. Such analysis of the impair and
necessary standards should consider both definitions of “means,”
that is, whether there is another provider, and whether there is
another possible way to provide the service. With regard to
dark fiber, we do not think that it is necessary for the FCC to
deem dark fiber a UNE. Dark fiber is a physical item, not a

functionality, in contrast to the items in 271 (c) (2) (B)’'s
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competitive checklist. Dark fiber is simply another way to
provide loops and loop transmission.

(3) Differences in Cost Between an ILEC’s UNEs and an
Alternative Provider’s UNEs

The FCC asks whether, and to what extent, differences in
cost between obtaining a UNE from an ILEC and an alternative
source should be considered. (4 92, 25) Again, the FPSC
believes that an overly prescriptive approach can create more
problems than it solves. For example, consider CLEC A, flush
with money, and CLEC B, with sufficient financial resources but a
poor cousin, relatively speaking, compared to CLEC A. Even where
both CLECs are purchasing the same elements, with the same cost
differential between the ILEC and an alternative provider, the
cost differential may be immaterial for CLEC A, but may well be
material for CLEC B. 1In another example, suppose that there is a
10 percent differential between an ILEC’s rate for a particular
UNE and the alternative provider’s rate. Intuitively, it would
appear that a percentage criteria is difficult to apply because
what may really make a difference is the absolute dollar amount
represented by 10 percent, e.g., 10 percent of a $1 may be less
material than 10 percent of $10. However, the quantity of the
UNEs also matters, e.g., 100 units of the $1 UNE will yield a

greater absolute dollar differential than 5 units of the $10 UNE.

- 0 -
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Prescriptive rules will not permit the flexibility that is
essential in any analysis or study of cost differentials;
therefore, we suggest that the FCC provide guidelines for the
analysis of cost differentials.

(4) Impairment - Lack of Collocation Space

The FCC seeks comment on whether a CLEC might be “impaired”
in a particular area if the ILEC’s serving central office has no
additional collocation space available. (1 17) Because any
analysis of potential impairment is likely to be heavily fact-
intensive, with many variables, we suggest that the FCC consider
providing guidelines rather than a “standard.” Guidelines will
provide the state commissions with flexibility rather than new
regulatory burdens. In addition, use of section 271 (c) (2)(B)’s
competitive checklist with each requirement as a rebuttable
presumption, would allow state commissions to decide this
question based on the facts of a particular situation.

(5) Summary

In summary:

. The FPSC believes that the FCC lacks authority to review
state commission decisions except where the Act clearly

provides that authority.

- 10 -
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. The FPSC proposes that the FCC consider that each of the
network elements set forth in the competitive checklist of
section 271 (c) (2) (B) must be provided by incumbent LECs, but
treat each of these requirements as a rebuttable
presumption.

. The FPSC believes that using section 271(c) (2) (B)'s
competitive checklist as the basis for a national UNE list
provides sufficient flexibility such that a sunset provision
is unnecessary. However, if the FCC orders a national list
of mandatory UNEs, the FPSC recommends that the FCC include
a sunset provision of two years from the date of the order.

. The FPSC believes that whether subloop bundling should be
required should be determined on a case by case basis, with
an analysis of any alternative means for a CLEC to provide
service.

. The FPSC does not think that it is necessary for the FCC to
deem dark fiber a UNE.

o In regards to whether differences in cost between obtaining
a UNE from an ILEC and an alternative source should be
considered, and whether a CLEC might be impaired if the
ILEC’s serving central office has no additional collocation

space available, the FPSC believes that the FCC should avoid

- 11 -
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an overly prescriptive approach, and instead consider

providing guidelines.

Respectfully submitted,

2 N, AP
THIA B. MILLER
enior Attorney

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
(850) 413-6082 :

DATED: May Jé’"—‘—(, 11999
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