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EXECUTIVE SUMMARY

The record in this proceeding is replete with evidence that the Commission's

interpretation of Section 254(g) as requiring CMRS providers to integrate rates is

fundamentally flawed. Congress never intended to extend rate integration obligations

to CMRS providers, and the vast majority of (if not all) CMRS services are not

"interexchange" and thus not subject to Section 254(g) in any event. The Further

Notice of Proposed Rulemaking ("FNPRM") nonetheless sets forth a number of

proposals designed to subject nearly every aspect of CMRS offerings to rate integration

obligations. Specifically, the Commission invites parties to comment on the following:

(1) the application of rate integration requirements to wide-area calling plans; (2) the

degree of affiliation that should trigger rate integration obligations for CMRS providers;

(3) the application of rate integration requirements to airtime and roaming rates; and (4)

the integration of rates for cellular and PCS services.

These proposals must fail because wide-area calling plans, airtime, and, at least

some portion of roaming plainly are not "interstate interexchange" services. As a

general matter, the term "interexchange" is meaningless in the CMRS industry.

Congress and the Commission both have recognized that CMRS is a mobile service

that by its very nature operates without regard to exchange boundaries or state lines.

This analysis holds particularly true for wide-area calling plans and airtime. Congress

has defined "interexchange" service in the wireline context to be "toll" service (Le., a

service for which there is a separate long distance charge). Because wide-area calling

plans and airtime do not include a separate "toll" charge, they are immune from rate

integration requirements.
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GTE submits that some portion of roaming also is automatically exempt from rate

integration requirements because roaming, in its entirety, is not an "interstate

interexchange" service. Roaming can have two very separate and distinct

components. First, there is roaming that involves a separate "toll" charge (such as

when a subscriber is making a long distance call or accessing the home system).

Second, there is roaming for which there no separate toll, but rather a set fee for

operating on the roamed-upon system. In the former case, such roaming "toll charges"

may be subject to Section 254(g) because they meet the definition of an "interstate

interexchange" service; however, there may be systems constraints that would limit a

wireless carrier's ability to integrate these rates. In the latter instance, roaming does

not constitute an "interstate interexchange" and therefore would not be subject to rate

integration.

GTE further submits that the Commission lacks the legal authority to require rate

integration across affiliates - whether in the wireline or wireless context. Throughout

this proceeding, GTE has argued that this affiliate requirement ignores the express

statutory language of the 1996 Act. Thus, no provider - CMRS or otherwise - should

be required to integrate rates across affiliates. As detailed herein, rate integration

across affiliates raises a number of unique issues in the CMRS context. Particularly,

requiring integration across affiliates interferes with the ability of CMRS carriers that are

part of complex partnership arrangements to satisfy their contractual obligations and to

fulfill their fiduciary duties. Given the panoply of ownership structures present within the

CMRS industry, the application of a uniform affiliate standard is a one-size-fits-all

approach that is arbitrary and could lead to absurd consequences.
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If the Commission nevertheless determines, contrary to law, that it has the

authority to extend Section 254(g) to CMRS providers and that the subject offerings are

"interexchange," forbearance is compelled by Section 1O. Specifically, the agency must

forbear from: (1) applying the rate integration requirement to wide-area calling plans,

airtime, and roaming rates; (2) requiring rate integration across affiliates; and (3) forcing

CMRS providers to integrate rates for cellular and PCS services.
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In the Matter of

Policy and Rules Concerning the Interstate,
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Communications Act of 1934,
as Amended

CC Docket No. 96-61

COMMENTS OF GTE SERVICE CORPORATION

GTE Service Corporation and its affiliates listed below (collectively "GTE")1

respectfully submit their comments in response to the Further Notice of Proposed

Rulemaking ("FNPRM") in the above-captioned dockeU This notice seeks comment on

a number of proposals in four specific areas: (1) the application of rate integration

requirements to wide-area calling plans; (2) the degree of affiliation that should trigger

GTE Alaska, Incorporated, GTE Arkansas Incorporated, GTE California
Incorporated, GTE Florida Incorporated, GTE Hawaiian Telephone Company
Incorporated, The Micronesian Telecommunications Corporation, GTE Midwest
Incorporated, GTE North Incorporated, GTE Northwest Incorporated, GTE South
Incorporated, GTE Southwest Incorporated, Contel of Minnesota, Inc., GTE West
Coast Incorporated, Contel of the South, Inc., GTE Communications
Corporation, and GTE Wireless Incorporated ("GTE Wireless").

2
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rate integration obligations for CMRS providers; (3) the application of rate integration

requirements to airtime and roaming rates; and (4) the integration of rates for cellular

and PCS services.

As a threshold matter, the Commission's proposals must fail because they are

based on the faulty premise that CMRS services are "interstate interexchange" services

subject to Section 254(g).3 As demonstrated more fully herein, the term "interexchange"

has little, if any, meaning in the CMRS context, so Section 254(g) is inapplicable to

CMRS providers. Indeed, even if some CMRS offerings could be considered

"interexchange," the specific subjects of this FNPRM (Le., wide-area calling, airtime,

and some portion of roaming) are clearly not "interexchange" services. Thus, the FCC

has exceeded the mandate of the 1996 Act by interpreting Section 254(g) as requiring

CMRS carriers to integrate rates. 4 Finally, even if some PCS and cellular services were

3

4

753097

Section 254(g) requires a provider of "interstate interexchange"
telecommunications services to "provide such services to its subscribers in each
State at rates no higher than the rates charged to its subscribers in any other
State." 47 U.S.C. § 254(g) (emphasis added).

The application of Section 254(g) to CMRS providers is the subject of a pending
appeal before the D.C. Circuit. GTE filed an initial petition for review on
September 4, 1997, challenging the FCC's ruling that Section 254(g) requires
telecommunications providers to integrate rates across affiliates. See GTE
Service Corporation, et al. v. FCC, Petition for Review, Case No. 97-1538 (D.C.
Cir.) (filed Sept. 4, 1997). GTE filed a second petition before the D.C. Circuit on
February 11, 1999, seeking review of the FCC's December 31, 1998 order,
which reaffirmed the agency's decision to apply Section 254(g) to CMRS
providers. See Policy and Rules Concerning the Interstate. Interexchange
Marketplace: Implementation of Section 254(g) of the Communications Act of
1932. as amended, Memorandum Opinion and Order, CC Docket No. 96-61,
FCC 98-347 (reI. Dec. 31, 1998) ("Rate Integration Further Reconsideration
Order"); see GTE Service Corporation. et al. v. FCC, Petition for Review, Case
No. 99-1046 (filed Feb. 11,1999). GTE contemporaneously filed a motion to

(Continued... )
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individually subject to rate integration, there are compelling legal and policy reasons for

not integrating cellular and PCS rates with one another.

If the Commission nevertheless determines that it possesses the authority to

extend Section 254(g) to CMRS providers, forbearance is compelled by Section 10.5

Specifically, the agency must, at a minimum, forbear from: (1) applying the rate

integration requirement to wide-area calling plans; (2) requiring rate integration across

affiliates; (3) compelling integration of airtime and roaming rates; and (4) forcing CMRS

providers to integrate rates for cellular and PCS services.6

(... Continued)

consolidate the two proceedings in which it filed petitions for review. See GTE
Service Corporation. et al. v. FCC, Motion To Consolidate, Case No. 99-1046
(filed Feb. 11, 1999). CTIA also sought review of the same FCC order applying
rate integration requirements to CMRS providers. See CTIA v. FCC, Petition for
Review, Case No. 99-1045 (filed Feb. 10, 1999). These proceedings are being
held in abeyance pending completion of FCC action.

5

6
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Section 10 compels the Commission to forbear from applying any regulation to a
telecommunications carrier or class of carriers if it finds that the following three
criteria are met: (1) enforcement is not necessary to ensure that rates and
practices are just, reasonable, and not unreasonably discriminatory; (2)
enforcement is not necessary to protect consumers; and (3) forbearance is
consistent with the public interest. 47 U.S.C. § 160(a). Section 10 also instructs
the Commission to consider whether forbearance from enforcing the regulation
will promote competitive market conditions. 47 U.S.C. § 160(b).

As numerous parties have already shown, broad forbearance from applying rate
integration to CMRS - assuming Section 254(g) extends to CMRS, which it does
not - is plainly warranted. See,~, AirTouch Communications, Petition for
Reconsideration, CC Docket No. 96-61 (filed Oct. 2, 1997) ("AirTouch Petition");
Bell Atlantic Mobile, Inc., Petition for Reconsideration and Petition for
Forbearance, CC Docket No. 96-61 (filed Oct. 3, 1997) ("BAM Petition");
BellSouth Corporation, Petition for Reconsideration and Forbearance, CC
Docket No. 96-61 (filed Oct. 3, 1997); Petition for Clarification, Further
Reconsideration, and Forbearance of the Cellular Telecommunications Industry

(Continued...)
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I. PROCEDURAL HISTORY

On August 7, 1996, the Commission adopted rules intended to implement

Section 254(g) of the 1996 Act.? Section 254(g) states that "a provider of interstate

interexchange telecommunications services shall provide such services to its

subscribers in each State at rates no higher than the rates charged to its subscribers in

any other State."8 The legislative history of Section 254(g) makes it clear that Congress

intended the Commission "to incorporate the policies of geographic rate averaging and

rate integration of interexchange services,"9 not to engage in a complete overhaul of

FCC precedent and policy by imposing this obligation on CMRS carriers. Nonetheless,

on July 30,1997, the Commission, in its reconsideration order, applied the rate

integration provisions of the 1996 Act to CMRS providers for the first time ever. lO

(... Continued)

Association, CC Docket No. 96-61 (filed Oct. 3, 1997) ("CTIA Petition"); Personal
Communications Industry Association, Petition for Forbearance or
Reconsideration, CC Docket No. 96-61 (filed Oct. 3, 1997) ("PCIA Petition");
Petition for Reconsideration or, In the Alternative, Petition for Forbearance of
PrimeCo Personal Communications, L.P., CC Docket No. 96-61 (filed Oct. 3,
1997) ("PrimeCo Petition"); Petition for Partial Reconsideration of Telephone and
Data Systems, Inc., CC Docket No. 96-61 (filed Oct. 3,1997).

7

8

9

10
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See Policy and Rules Concerning the Interstate. Interexchange Marketplace:
Implementation of Section 254(g) of the Communications Act of 1934. as
amended, Report and Order, 11 FCC Rcd 9564 (1996) ("Rate Integration
Order"); see 47 C.F.R. § 64.1801.

47 U.S.C. § 254(g).

S. Rep. NO.1 04-230 at 132.

Policy and Rules Concerning the Interstate, Interexchange Marketplace:
Implementation of Section 254(g) of the Communications Act of 1932, as

(Continued...)

4



On October 2, 1997, after a groundswell of industry support endorsing a stay

request filed by PrimeCo,11 the FCC stayed, pending reconsideration, the following

requirements: (1) that CMRS providers integrate rates across affiliates; and (2) that

CMRS providers integrate rates for their wide-area calling plans. 12

On December 31, 1998, the FCC reaffirmed its earlier determination that the rate

integration requirement applies to interstate, interexchange services offered by CMRS

providers. 13 In that order, the Commission also denied a number of petitions requesting

forbearance from application of the rate integration requirements to CMRS providers.

The Commission subsequently issued the instant FNPRM seeking comment on the

application of Section 254(g) to CMRS services. 14 Specifically, the FNPRM seeks

comment on the application of the rate integration requirements to: (1) wide-area calling

plans; (2) services offered by affiliates; (3) plans that assess local airtime or roaming

(... Continued)

amended, First Memorandum Opinion and Order on Reconsideration, 12 FCC
Rcd 11812 (1997) ("Rate Integration Reconsideration Order").

11

12

13

14
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Motion for Stay of Enforcement, PrimeCo Personal Communications, L.P., CC
Docket No. 96-61 (filed Sept. 23, 1997).

Policy and Rules Concerning the Interstate. Interexchange Marketplace:
Implementation of Section 254(g) of the Communications Act of 1932. as
amended, Order, 12 FCC Rcd 15739 (1997) (URate Integration Stay Order").

Policy and Rules Concerning the Interstate. Interexchange Marketplace;
Implementation of Section 254(9) of the Communications Act of 1932. as
amended, Memorandum Opinion and Order, CC Docket No. 96-61, FCC 98-347
(reI. Dec. 31, 1998) ("Rate Integration Further Reconsideration Order").

See supra note 2.
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charges in addition to separate long-distance charges. In addition, the Commission

asks whether it should require the integration of rates across services such as cellular

and PCS.

II. BECAUSE CMRS OFFERINGS ARE NOT "INTEREXCHANGE," THEY ARE
NOT SUBJECT TO THE RATE INTEGRATION REQUIREMENTS OF SECTION
254(g).

A. CMRS Offerings Generally Are Not "Interexchange" Services.

The FNPRM seeks comment on a number of definitional questions, including: (1)

how the definitions of "telephone toll service" and "telephone exchange service" should

be applied in the CMRS context; (2) whether a nationwide wide-area calling plan would

be a telephone exchange service pursuant to Section 3(47) of the Communications Act;

(3) whether the FCC should define this term for rate integration purposes; or (4)

whether the definition should be left to the discretion of CMRS providers because

exchange services are not subject to rate integration.15 As discussed below, terms

traditionally applied to landline telephone services cannot be contorted to fit the

wireless regime because it is a completely different framework.

As commenters have previously demonstrated, there is no such thing as an

"interexchange" offering in the CMRS context. 16 CMRS services transcend "exchange"

boundaries and cannot be categorized as "interexchange" or "intraexchange." Indeed,

15

16

753097

FNPRM, ,-r 14.

See, §..9.:., AirTouch Petition at 10-13, BAM Petition at 7; CTIA Petition at 3-5;
PCIA Petition at 10; PrimeCo Petition at 11-13.
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CMRS is a mobile service "that, by [its] nature, operate[s] without regard to state lines

as an integral part of the national telecommunications infrastruCture."17

Whatever relevance the terms "intrastate" and "interstate" have in the CMRS

context is limited to compensation between carriers (i.e., for reciprocal compensation

purposes). GTE Wireless does not base its prices on any distinctions between inter-

and intraexchange or intra- and interMTA. In fact, two customers making the same call

originating and terminating in exactly the same place can be charged different rates,

depending upon the calling plan selected by the customers. Thus, individual customer

choice drives what the customer pays, not whether the call can be categorized as

interexchange or intraexchange. As such, the Commission should not try to force

CMRS carriers to conform their services into the traditional wireline definitions.

B. Even If Some CMRS Offerings Might Be Considered "Interexchange,"
Wide-Area Calling Plans, Airtime, and Some Portion of Roaming
Clearly Are Not.

Wide-Area Calling Plans. Even if the term "interexchange" had meaning in the

CMRS context, it would matter only where there is a separate charge for the long

distance service. This is not the case, for example, with wide-area calling plans. Many

providers, including GTE, offer varieties of wide-area calling plans that permit

consumers, for a flat monthly fee, to make calls over an expansive geographic area

(even nationwide) without any toll charges. For all practical purposes, these calls are

charged as "local" calls from the consumer's perspective. These wide-area plans

17

753097

H.R. Rep. No.111, 103d Cong., 1st Sess., at 260 (1993), reprinted in 1993
U.S.C.A.A.N. 378, 587.
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clearly are exempt from rate integration obligations because, as described below,

Section 254(g) applies only to interstate, interexchange toll calls.

Congress has defined interexchange service in the wireline context to be toll

service. The 1996 Act defines "telephone toll service" as "telephone service between

stations in different exchange areas for which there is made a separate toll charge not

included in the contracts with subscribers for exchange service."18 Thus, because a

wide-area calling plan does not involve a separate toll for long distance, it does not

constitute an "interexchange" service. Even Alaska, which supports the imposition of

rate integration obligations on CMRS carriers, has stated that "[i]nterstate CMRS calls

for which there is not a toll charge may not properly be subject to rate integration

requirements because they are not considered interexchange calls."19 Hawaii also has

opposed the application of rate integration obligations to wide-area calling plans where

no toll charge is imposed.20 The Commission therefore cannot impose rate integration

requirements on CMRS wide-area calling plans because such plans are not

"interexchange" services subject to Section 254(g).

18

19

20

753097

47 U.S.C. § 153(48).

Opposition of the State of Alaska to Petitions for Reconsideration, CC Docket
No. 96-61, at 15 (filed Oct. 31, 1997).

Hawaii has stated that rate integration obligations "should apply to those CMRS
calling plans that possess a toll service charge (direct or hidden) separate from
local airtime." Opposition of the State of Hawaii, CC Docket No. 96-61, at 22
(filed Oct. 31, 1997) (emphasis added) ("Opposition of the State of Hawaii").
Thus, Hawaii has not favored application of rate integration requirements to
wide-area calling plans that charge customers for airtime only.

8



Airtime and Roaming Charges. GTE also objects to applying the rate integration

requirements to airtime and roaming charges. For the same reasons discussed above,

airtime cannot be considered interexchange in character. In addition, some portion of

roaming clearly does not constitute an interexchange service. 21 There is a clear

distinction between roaming that involves a separately stated "toll" charge (such as

when a subscriber is making a long distance call or accessing the home system), and

roaming for which there is a set fee for operating on the roamed-upon system (a service

for which there is no separate toll charge). In the former case, such roaming "toll

charges" may be subject to Section 254(g) because they meet the definition of an

"interstate interexchange" service; however, there are systems constraints that would

limit a wireless carrier's ability to integrate these rates. In the latter instance, roaming

does not constitute an "interstate interexchange" service and therefore would not be

subject to rate integration.

Application of the rate integration requirements to airtime and roaming is

unwarranted for a number of reasons. First, GTE Wireless does not price its airtime

and roaming rates based on the landline concepts of inter/intraLATA or interlintrastate.

21

753097

In its Local Competition Order, the Commission described "some 'roaming' traffic
that transits incumbent LECs' switching facilities" as "interstate, interexchange
service." Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996,11 FCC Rcd 15499, 16017 & n.2485 (1996)
(quoting The Need To Promote Competition and Efficient Use of Spectrum for
Radio Common Carrier Services, 59 RR 2d 1275, 1284-85 n.3 (1986) ("[S]ome
cellular carriers provide their customers with a service whereby a call to a
subscriber's local cellular number will be routed to them over interstate facilities
when the customer is 'roaming' in a cellular system in another state. In this

(Continued...)
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Rather, GTE Wireless creates its own "local" and toll-free areas regardless of what the

landline carrier offers in that same area. Second, requiring the integration of airtime

and roaming charges would force CMRS carriers to provide the same local airtime

charge in all of their service areas and the same roaming charges in all of their roaming

areas. This result completely eliminates the value associated with offering a variety of

calling plans so that customers can select plans that meet their calling needs. In

addition, this outcome disregards the significance of local market conditions and carrier

negotiations in establishing roaming rates.22

Finally, carriers' existing billing systems may preclude them from complying with

the FCC's rate integration obligations. GTE Wireless, for example, has limited ability to

re-rate roaming charges assessed by the roamed-upon carrier. Under the current

billing system, the roaming "toll" charge is simply passed on directly from the roamed-

upon carrier. GTE Wireless lacks the capability to modify this "toll" portion of roaming,23

This dichotomy in roaming charges and the confusion in determining which component

(... Continued)

22

23

753097

case, the cellular carrier is providing not local exchange service but interstate,
interexchange service."))

The importance of a CMRS carrier being able to tailor offerings for particular
markets is highlighted in the Puerto Rico market. Because of the high incidence
of fraud in Puerto Rico, roaming rates are higher than those in other markets.
This variance in roaming rates reflects the additional costs incurred for fraud
protection.

GTE Wireless' systems provide only two options for billing for roaming. The
company must either pass through to the subscriber the entire "toll" charge
assessed by the roamed-upon carrier or completely eliminate the "toll" portion of
roaming as part of its wide-area rate plans.
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is "interexchange" suggests that the Commission should refrain altogether from

requiring integration of roaming rates.

III. IF THE COMMISSION NEVERTHELESS DETERMINES THAT CMRS IS AN
"INTEREXCHANGE" OFFERING, IT MUST FORBEAR FROM APPLYING
RATE INTEGRATION REQUIREMENTS TO WIDE-AREA CALLING PLANS,
AIRTIME, AND ROAMING CHARGES.

Although GTE supports the FCC's efforts to ensure that customers in offshore

states and territories have access to telecommunications services to and from the

Mainland at reasonable rates, it does not believe that expansive government regulation

of rates is the best solution or, indeed, any solution at all. The Commission should not

impose artificial restrictions (such as rate integration requirements) on this vigorously

competitive marketplace, partiCUlarly when the statutory objective already is being

achieved through market forces. Accordingly, if the Commission continues to ignore

the myriad arguments demonstrating that CMRS carriers should not be subject to rate

integration obligations, it must forbear from: (1) applying rate integration requirements

to wide-area calling plans and (2) compelling the integration of airtime and roaming

rates.

A. Enforcement Is Not Necessary To Ensure That Rates Are Just,
Reasonable, And Not Unreasonably Discriminatory.

The competitive nature of the CMRS market works to ensure that rates are just,

reasonable, and not unreasonably discriminatory. In the absence of rate integration

obligations, the number and type of CMRS offerings have grown exponentially, and

rates have decreased dramatically. According to the FCC, "prices have been falling as

753097 11



competition has increased."24 Moreover, the FCC attributes this downward trend in

prices at least in part to entry by new competitors.25 Indeed, studies have shown that

the introduction of PCS has played a significant role in placing downward pressure on

cellular rates. 26 As demonstrated more fully in the next Section, offshore points, such

as Hawaii and Alaska, have also experienced the positive effects of competition.

Notably, neither Hawaii nor Alaska, in their support of applying rate integration

requirements to CMRS providers, came up with any examples of how CMRS service,

without rate integration, has been offered at unjust or unreasonably discriminatory

rates. Thus, it is clear that rate integration by CMRS carriers is unnecessary to ensure

just and reasonable rates.

B. Enforcement Is Not Necessary To Protect Consumers.

Consumers have been the undisputed beneficiaries of the Commission's

traditional hands-off approach to regulating the CMRS industry. The Commission has

not demonstrated any compelling reason to change course now. As discussed above,

CMRS providers have been free of rate regulation and rate integration obligations with

no adverse effects on consumers. To the contrary, consumers have been the winners.

The Commission has recognized that "[c]ompetition between incumbents and new

24

25

26
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See Implementation of Section 6002(b) of the Omnibus Budget Reconciliation
Act of 1993: Annual Report and Analysis of Competitive Market Conditions With
Respect to Commercial Mobile Services, FCC 98-91, at 3 (reI. June 11, 1998)
("Third Annual CMRS Competition Report").

kL. at 3-4.

kL. at 19.
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entrants in the mobile telephone marketplace seems to have elicited a positive

response from consumers."27 Subscribership was up by almost 14 million - an increase

of 25 percent - by the end of 1998.28 It is no surprise that this growth in subscribership

has been accompanied by the introduction of new service offerings such as one-rate

plans. These popular plans typically offer buckets of minutes with no long distance or

roaming fees. Carriers such as GTE Wireless, AT&T Wireless, Bell Atlantic, and

Omnipoint are providing these single-rate plans to remain viable players in the intensely

competitive CMRS markeU9

As mentioned above, competition is as vigorous in Hawaii and Alaska - two

markets about which the Commission has expressed concern30
- as it is on the

Mainland. The FCC was not persuaded by previous arguments that rates in these

states are falling or that PCS rates are lower than cellular. 31 Recent evidence, however,

confirms that the Commission's fear of non-competitive rates for these markets is

unfounded. For example, GTE Wireless provides CMRS service in Hawaii and offers

the same regional and national rates as offered on the Mainland. Further, the long

distance rates offered under GTE Wireless's Hawaii rate plans are the same as those

27

28

29

30

31

753097

lQ.. at 21.

Heather Forsgren Weaver, Wireless adds almost 14 million subscribers in 1998,
RCR, Apr. 5, 1999, at 3.

Kristen Beckman, Four more carriers try their hands at one-rate plans, RCR,
Feb. 8, 1999, at 5.

See Rate Integration Further Reconsideration Order, 1l29.
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offered on the Mainland. GTE Wireless is not the only CMRS provider serving Hawaii.

There are as many as 11 providers vying for subscribers in that market. 32 Thus, the

FCC's conclusion that consumers in offshore points such as Hawaii and Alaska would

automatically pay high, discriminatory rates in the absence of rate integration is simply

incorrect.

Far from harming consumers, forbearance will benefit consumers. For example,

the numerous wide-area calling options available to consumers are driven by consumer

demand, not by regulatory dictates. Currently, CMRS carriers are able to respond

quickly and flexibly to consumer desires, tailoring their service offerings accordingly. If

the FCC imposes rate integration requirements upon CMRS carriers, they will no longer

have such flexibility. Instead, they will be forced to consider whether responding to

consumer demands in one MTA will affect their ability to price competitively in another

MTA. For example, a unique and efficient service offering in one MTA might be cost-

prohibitive in another market, based upon each regions' particular circumstances. In

the meantime, as CMRS carriers calibrate their scales for such a cost/benefit analysis,

the customer is forced to wait. After the imposition of rate integration requirements, the

32

753097

These CMRS providers include GTE Wireless, AT&T Wireless, VoiceStream,
Sprint, US Cellular, Ameritech Cellular, American Wireless, Magna Com,
NewWave PCS, CH PCS, and Pocket Communications. CTIA previously
identified multiple carriers serving Alaska, including MACtel Cellular, AT&T
Wireless, MUS Cellular One, Arctic Slope Telecommunications Cellular,
Cellulink/Pacific Telecommunications Cellular, Bristol Bay Cellular Partnership,
Cellular Connection, Copper Valley Cellular, and RJL Cellular Partnership. CTIA
Petition at 10 n.15.
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personalized, area-specific calling packages - hallmarks of today's CMRS industry-

may lose their commercial feasibility.

The absence of complaints is further persuasive evidence that consumers are

not being harmed. Instead of complaining, consumers have signed on; as stated

above, wireless subscribership was up by 14 million for the year 1998.33 This

tremendous growth is clear evidence that the marketplace is working and that

consumers like what they see. In any event, Sections 201 and 202 continue to serve

as the cornerstones of protection against unreasonable and unjust rates and practices,

and, consumers can always seek redress through the Section 208 complaint process.

The Commission should not impose unwarranted regulatory burdens on the most

competitive segment in the telecommunications industry. The inevitable consequence

of the FCC's long arm of regulation will be to harm consumers, not help them. Indeed,

as Commissioner Powell has stated, "failure to forbear from all enforcement of this

provision will negatively impact [CMRS] consumers."34 This cannot be the result

intended by Congress or the Commission.

33
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See supra note 28.

Policy and Rules Concerning the Interstate Interexchange Marketplace:
Implementation of Section 254(g) of the Communication Act of 1934, As
Amended: Petitions for Forbearance, CC Docket No. 96-61, Press Statement of
Commissioner Michael K. Powell, Dissenting (reI. Dec. 31,1998).
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C. Forbearance Will Serve The Public Interest.

Forbearance from imposing rate integration obligations on CMRS providers will

promote the public interest. There is no need or justification for the Commission to

become involved in micro-managing the offerings of CMRS providers.

Wide-Area Calling Plans. CMRS carriers regularly introduce new calling plans in

response to consumer demand. Nearly four years ago, the Commission expressly

endorsed calling plans that were regional or national in scope as serving the public

interest.35 Moreover, when the FCC detariffed CMRS, it stated that it expected CMRS

carriers to be "motivated to win customers by offering the best, most economic service

packages."36 This expectation has been fulfilled.

Just this past December, the Commission again gave its stamp of approval to

wide-area calling plans. In adopting the Rate Integration Further Reconsideration

Order, the FCC described wide-area calling plans as "innovative and popular" plans

"that have encouraged greater use of CMRS services by many Americans."37 Similarly,

Hawaii has endorsed such plans and publicly stated that it "favors wide-area calling

plans that offer distance-insensitive charges because they promote the public policy of

universal service and non-discrimination."38 In light of the foregoing, it is clear that

35

36
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Craig O. McCaw, 9 FCC Red 5836, 5859-60, 5872-73 (1994).

Implementation of Sections 3(n) and 332 of the Communications Act, 9 FCC Red
1411, 1479 (1994) ("CMRS Second Report and Order") (emphasis added).

FCC Says Rate Integration Applies to CMRS Industry, Press Release, Report
No. CC 98-50, CC Docket No. 96-61 (reI. Dec. 31, 1998).

Opposition of the State of Hawaii at 19.
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forbearance is consistent with the public interest, and the Commission should not

subject wide-area calling plans to rate integration.

CMRS carriers are already offering multiple calling plans in direct response to

the marketplace; anything done by the FCC to restrict the variety of plans would

significantly impair the ability of carriers to price services flexibly and, correspondingly,

to offer a diverse range of wide-area calling plans. 39 As a direct result, consumers

would enjoy fewer options. Today, CMRS providers can offer tailored services to meet

specific customer demands. For example, GTE Wireless offers a wide variety of plans

from which customers may choose. The business traveler who uses her CMRS phone

daily may find a plan with a higher flat monthly fee and low usage charge an

appropriate plan to accommodate high volume usage. On the other hand, the customer

who uses his CMRS phone for emergencies only may find that a plan with a lower flat

monthly fee and higher usage charge is more suitable. GTE Wireless offers both types

of plans to match customer needs.

Airtime and Roaming Charges. GTE also urges the Commission to forbear from

mandating the integration of airtime and roaming rates. As discussed above, carriers

may be constrained in their ability to comply with this requirement for roaming because

of the significant technical limitations of their billing systems. Moreover, it has been

39
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The Commission has recognized the benefits of being able to respond to market
pressures in the context of CMRS roaming charges by finding that CMRS
roaming rates were exempt from rate regulation. Interconnection Resale
Obligations Pertaining to Commercial Mobile Radio Services, 11 FCC Rcd 9462,
9480 (1996). This flexibility to respond to market pressures is equally applicable
in the context of wide-area calling plans.
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widely recognized that "cellular carriers compete vigorously in their marketing efforts on

the basis of their roaming footprint and roaming rates."40 Requiring integration of these

rates would eliminate the ability of carriers to distinguish themselves from their

competitors by using their roaming rates as a selling point. CMRS providers today are

aggressively marketing their local, regional, and national footprints. Consumers have

asked for such choices, and the marketplace has responded. The Commission should

not do away with the incentive to develop innovative service offerings by requiring the

integration of airtime and roaming rates. Forbearance is warranted to ensure that

CMRS carriers continue to have the flexibility to respond to consumer needs.

IV. REQUIRING ANY PROVIDER OF INTERSTATE INTEREXCHANGE
SERVICES TO INTEGRATE RATES ACROSS AFFILIATES CONFLICTS WITH
THE EXPRESS TERMS OF THE 1996 ACT, IGNORES LONG-STANDING FCC
POLICIES, AND HAS SERIOUS ANTI-COMPETITIVE CONSEQUENCES

The FNPRM invites parties to propose an affiliation standard that can be used in

the CMRS context. Specifically, the FCC asks commenters to address two standards:

(1) fifty-one percent or greater ownership control; and (2) eighty percent ownership

control resulting in accounting on a consolidated basis. 41 GTE has argued throughout

this proceeding that the Commission lacks the legal authority to require rate integration

40
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kh at 9500 (separate statement of Commissioner Chong).

FNPRM, 1f 23.
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across affiliates. We will summarize those arguments here but not repeat them at

length, as this matter is on appeal before the D.C. Circuit.42

GTE submits that any rule requiring rate integration across affiliates - whether in

the wireline or wireless context - disregards the express language of the 1996 Act.

Section 254(g) requires that "a provider of interstate interexchange telecommunications

services shall provide such services to its subscribers in each state at rates no higher

than the rates charged to its subscribers in any other state."43 The statute does not

distinguish between CMRS and other providers. Therefore, no provider - CMRS or

otherwise - should be required to integrate rates across affiliatf3s.

Furthermore, as demonstrated in Section II, the FCC lacks the authority to

require CMRS providers to integrate rates - generally or even across affiliates -

because CMRS is not an interexchange service. Thus, the across-affiliates rule, much

like the proposals to apply rate integration to wide-area calling plans, airtime and

42
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GTE first raised this issue in a petition for reconsideration filed on September 16,
1996. See GTE Service Corporation, Petition for Reconsideration and
Clarification, CC Docket No. 96-61, Part II (filed Sept. 16, 1996). GTE
subsequently filed a series of pleadings before the FCC and the D.C. Circuit
challenging the FCC's ruling that providers integrate rates across affiliates. See,
~ Emergency Petition for a Writ of Mandamus, Case No. 97-1402 (D.C. Cir.)
(filed June 17,1997); Motion for Partial Stay or Request for Extension, CC
Docket No. 96-61 (filed June 17,1997); Emergency Motion for Partial Stay, Case
No. 97-1402 (D.C. Cir) (filed July 1,1997); GTE Service Corporation. et al. v.
FCC et aI., Petition for Review, Case No. 97-1538 (D.C. Cir.) (filed Sept. 4,
1997).

47 U.S.C. § 254(g).
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roaming rates, cannot stand because the 1996 Act does not allow the FCC to subject

CMRS providers to rate integration requirements.

Any rule that requires GTE Wireless to integrate rates with its partners could be

a direct violation of its contracts as well as antitrust law. GTE Wireless (like other

CMRS providers) is contractually obligated to conduct business with its partners in the

best interests of the partnership. In the vast majority of its partnerships, GTE Wireless

serves as the general partner. As such, it has a fiduciary duty to act in the best

interests of the partnership to maximize returns to the partnership. Forcing GTE

Wireless to comply with the rate integration requirements would interfere with its duty as

general partner because, instead of setting rates that best benefit the partnership based

upon market conditions, it would be forced to engage in non-competitive, coordinated

pricing.

GTE also believes that any affiliate standard chosen by the Commission would

be arbitrary and could lead to absurd results. For example, as discussed above, the

FNPRM lists two ownership percentages as possible tests for triggering the affiliate

requirement. However, having a certain percentage ownership in a partnership does

not obviate that partner's obligation to act in the partnership's best interest. For

example, there are some partnership arrangements in which GTE Wireless may have a

minority interest as general partner - indeed, an interest much less than 50% - with a

single or multiple limited partners holding the majority interest. In this situation, GTE

Wireless, despite its lower ownership interest, controls the management of the

partnership because it is the general partner. As such, the Commission's trigger of

51 % would have no meaning. These scenarios clearly demonstrate that a one-size-fits-
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all approach to the many ownership structures present within the CMRS industry is

unworkable and more importantly, unnecessary.

Should the FCC continue to interpret Section 254(g) as applying to CMRS

providers, it should forbear from imposing the affiliate requirement on CMRS providers.

First, enforcement of the affiliate requirement is not necessary to ensure that rates and

practices are just, reasonable and not unreasonably discriminatory. As the Commission

has previously reported and GTE has detailed above, CMRS rates are decreasing and

subscribership is growing.44

Second, enforcement is unnecessary to protect consumers. As discussed in

Section III, CMRS providers have been quite responsive to consumer demands. The

advent of one-rate plans, the growth of wide-area calling plans, lower rates, and the

host of other innovative offerings are convincing evidence that the CMRS marketplace

is functioning to the benefit of consumers. The Commission should not interfere with

this swiftly moving and responsive market by imposing unnecessary rate regulation on

CMRS providers.

Finally, forbearance will serve the public interest. As parties have extensively

demonstrated in prior pleadings, the CMRS industry is characterized by complex

ownership structures typically involving multiple companies or partnerships. Requiring

CMRS providers to integrate rates across affiliates will force competitors to lock into

identical, non-competitive rates. This requirement would transform the vibrantly

44
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competitive CMRS market to one with no innovative pricing options. The public interest

is best served by allowing the CMRS market to continue to exceed growth expectations

and develop new and creative service offerings with minimal regulatory intervention.

v. THE FCC SHOULD NOT REQUIRE CMRS PROVIDERS TO INTEGRATE
RATES FOR DIFFERENT CLASSES OF SERVICES.

The Commission seeks comment on whether it should require integration of

cellular and broadband PCS rates.45 GTE assumes that the FNPRM is seeking

comment on whether to require integration of airtime rates for PCS and cellular

services, since long distance rates for the two services should be the same. Indeed,

the "long distance" rates for GTE Wireless's PCS and cellular services are identical.

GTE objects to any requirement to integrate airtime rates - whether same-

service or across-service airtime rates. Moreover, consistent with prior treatment of

separate services, the Commission should not mandate that CMRS carriers integrate

rates across classes of services. As the FCC itself acknowledges, it has never required

the integration of rates for AT&T's MTS, WATS and private line services.46 The

Commission further recognizes that "within the MTS class of service, for example, the

various optional calling plans have not been required to be rate integrated with each

other; similarly, 800 and out-WATS service have never been rate integrated."47 The

45
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same type of separation must be applied in the CMRS context to avoid arbitrary and

discriminatory application of the Commission's policies.

Cellular and PCS rates should remain separate because of the potential to

mislead consumers. Consumers perceive PCS and cellular to be distinct services.

Most, if not all, consumers are fUlly aware that PCS offers more advanced features than

cellular. While consumers may not be conversant on detailing the technological

differences, they likely are familiar with the varying features. Thus, requiring rate

integration across services will only lead to confusion and mislead consumers.

In addition, rate integration across services will disadvantage consumers where

PCS and cellular systems are commonly owned, even though in different markets.

Requiring a PCS carrier to integrate rates with its affiliated cellular carriers in other

markets will impede the ability of that PCS carrier to compete with cellular carriers in its

market. A new PCS carrier should be able to enter a market by offering the most cost-

effective prices possible, not by looking over its shoulder to gauge the pricing strategies

of commonly-owned cellular companies. The imposition of rate integration across

classes of services therefore would have a chilling effect on CMRS competition. 46

Another reason that the FCC should refrain from requiring the integration of

cellular and PCS rates is that prices legitimately vary for these two services because of

the varying licensing and technology for the two services. Currently, GTE Wireless

46
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These negative implications can be avoided if, as discussed above in Section IV,
the Commission declines to require CMRS providers to integrate rates across
affiliates.
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offers consumers PCS and cellular plans that have the same structure and benefits, but

not the same rates. These PCS and cellular service offerings do not have the same

rates because the rates reflect market-specific costs and competitive situations. These

variances, however, create opportunities for PCS carriers to offer more price-efficient

services than cellular carriers in some instances, and vice versa. New entrants must be

able to offer variable pricing if they are to differentiate themselves and take any market

share away from incumbents.

For those cellular carriers whose affiliates enter into or already participate in the

PCS market, rate integration requirements will cause prices for cellular and PCS

services to converge, to the detriment of consumers everywhere. The FCC already has

recognized that the entry of PCS has put downward pressure on cellular prices. The

Commission should continue to promote this competition among classes of services by

withholding rate integration requirements across CMRS services. The availability of

cellular, PCS. SMR and paging options for consumers means that CMRS carriers

cannot afford to over-charge for services, lest their customers choose another CMRS

alternative. These incentives to price competitively will not be present with rate

integration. Rate integration across PCS and cellular service offerings can only be

accomplished by significantly under- or overpricing some services in order to achieve

artificial homogenization. If CMRS and PCS providers are forced to integrate rates, rate

integration will really mean rate stagnation at a level that is efficient for neither service.
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VI. CONCLUSION

GTE submits that the Commission lacks the legal authority to apply the rate

integration requirement of Section 254(g) to CMRS providers. As demonstrated herein,

CMRS services generally do not constitute "interstate interexchange" services and

therefore are not subject to Section 254(g). Nor is there any legal or policy justification

for requiring rate integration across affiliates or between cellular and PCS services. If

the Commission nonetheless concludes that Section 254(g) otherwise would require

such forms of regulation, it must forbear from doing so under Section 10 of the 1996

Act. None of the proposals in the FNPRM seeking to regulate the CMRS industry is

necessary to assure just and reasonable rates or protect consumers, and each would

impair competition and thus directly undermine the public interest.
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