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TELEPHONE: 312-667-456%
FACSIMILE 3128974988

Lisa Chandler Cordell

June 1, 199EgT F\LECOFY OR‘G‘NAL

VIA COURIER
Ms. Magalle Roman Salas
Secretary

Federal Communications Commission RECE, VED

445 Twelfth Street, S.W., Room TW-A325
Washington, D.C. 20554 JUN 01 1999

Re: MM Docket No. 93-25 FROGRAL commumcang
American Cable Association Response to Oppositmﬁmmﬁs mmm

Dear Ms. Salas:

On behalf of the American Cable Association ("ACA”") (formerly the Smaii Cabie Business
Association), we enclose twelve (12) copies of the above-referenced Response to Oppositiors.
We ask that each Commissioner receive a copy.

In addition, we provide a “FILE COPY." We ask that you date-stamp and return it to the
courier.

If you have any questions, please call us.

Very truly yours,

"o ChanddL Ly COvilddA

Lisa Chandler Cordell
Attachment

cc: American Cable Association
.-.\_F ©

ce: Roderick Porter, Chief, International Bureau
Rosalee Chiara, Deputy Chief, Sateliite Poiicy Branch

Imc.CACLIENTSIACA\DBS Plvresponsetooppositions.tra.wpd ' O—-,L/
No. of Copies rec'd /
ListABCDE

3250 Ocean Park Boulevard, Sulte 350 200 South Biscayne, Sulte 3160 5360 Holiday Tarrace

Santa Monca, California 90405 Miami, Florida 33131 Kalamazo00, M:chlgan 49009

Telephone: 310-314-8660 Teiephone: 305-373-1100 Teiephone: 616-353-3800

Facsimile. 310-314-8662 Facsimile: 305-358-1226 Facsimite: 816-363-3806
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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of
Implementation of Section 25

of the Cabls Telavision Consumer
Protection and Competition Act of 1892

MM Docket No. 93-25

Direct Broadcast Satellite Public
Interest Obligations

Y e et ot Saue e et et

RESPONSE TO OPPOSITIONS

L INTRODUCTION
The American Cable Association (formerly the Small Cable Business Association)

("ACA") timely files this response' to highiight for the Commission the failure of any

opposition’ to  address ACA's substantive concems raised in its Petition for

' See In the Matter of Implementation of Section 25 of the Cabls Television
Consumer Protection and Competition Act of 1992: Direct Broadcast Satellite Public
Interest Obligations, Report and Order in MM Docket 93-25, FCC 98-307 (released
November 25, 1898) (“DBS Pubiic Interest Order’). The Commission extended the
deadline for filing responses to oppositions until June 1, 1999. See in the Matter of
Implementation of Section 25 of the Cable Television Consumer Protection and
Competition Act of 1992: Direct Broadcast Satellite Public Interest Obligations, Order in
MM Docket No. 93-25, DA 99-807 (released May 14, 1999).

2 Specifically, ACA files its response to address arguments raised by the Satellite
Broadcasting and Communications Association (“SBCA") and DirecTV, Inc. See
Opposition and Comments of the Satellite Broadcasting and Communications
Association in MM Docket No. 93-25 (filed May 20, 1999) (“SBCA Opposition"), see
also Opposition and Comments of DirecTV, In¢, in MM Docket No. 93-25 (filed May 6,
1989) ("DirecTV Gpposition”).
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Reconsideration.®> ACA also brings to the Commission’s attention pertinent information
not previously available.

ACA filed its Petition on behalf of its nearly 300 member smaller cable businesses
and their smali cable systems (collectively “small cable”) that serve more than 2.3 miiiion
subscribers nationwide. The majority of ACA's members have fewer than 1,000
subscribers in total. ACA was formed in 1993 by smaller, independent cable businesses

to represent the collective interests of its members and 10 speak with &

IL. BACKGROUND

ACA filed its Petition to address the Commission’s failure to meet its statutory
obligation under 47 U.S.C.S. § 335(a) to consider “opportunities that the establishment of
direct broadcast satellite service provides for the principle of localism under {the
Communications] Act, and the methods by which such principie may be served through
technological and other developments in, or reguiation of, such service." Rather than give
serious consideration to ways DBS could foster the principles of localism, the Commission
skirted any meaningful analysis.® In 1982, when Congress directed the Commission o

consider how the direct broadcast satellite service serves or could serve localism, DBS was

* See Petition for Reconsideration of the Small Cable Business Association (now
American Cable Association) in MM Docket No. 93-25 (filed March 10, 1999)("ACA
Petition”).

4 See 47 U.S.C.S. § 335(a)(emphasis added).
5 See DBS Public Interest Order at §] 49-54.
2
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in its infancy. In 1992, technological and legal impediments to DBS local service existed.
Congress undoubtedly knew this. Yet, Congress, unlike the Commission, did not find that
those impediments prevented consideration of how DBS could serve localism. Had it,
Congress would not have specifically directed the Commission to consider “opportunities
that the establishment of direct broadcast satellite service provides for the principie of
localism under [the Communications] Act, and the methods by which such principle may
be_served through technological and other developments in, or regulation of, such
service.”®

.  OPPOSITIONS TO ACA’S PETITION

V, purportedly oppose ACA's Petition. Both tout the
continued dominance of the cable industry and an aileged interest io avoid effective

competition as the underlying motivation for ACA's action. Neither opposition, however

-- the Commission's faiiure to address how
DBS could serve iocalism. The Commission's obiigation arises from a statutory mandate.
This coupled with the absence of any substantive opposition mandates Commission
reconsideration of its cursory and incomplete analysis.

IV. RECENT DEVELOPMENTS MAKE COMMISSION ACTION MORE IMPERATIVE.

)

Several recent developments also support reconsideration of the Commission’s
decision not to address the opportunities that exist, or soon may exist, for DBS to serve the

principles of localism. ACA addresses these developments below.

® See 47 U.S.C.S. § 335(a)(emphasis added).
3
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A. Widespread DBS local-into-local service becomes even more imminent.

ACA raised in its Petition the recent flurry of legisiative activity reiating to DBS local-
into-local service.” Authorization for DBS providers to offer local signals is now two steps
closer to reality. Since the filing of ACA's Petition, the U.S. House of Representatives
passed, by an overwhelming majority, H.R. 1554, which authorizes DBS carriers to transmit
local broadcast signais into iocal markeis.® Not long after, the Senate passed a simiiar
measure.? Final congressional action is expected this summer.

To comply with Congress’s directive that the Commission consider “methods by
which [localism] may be served through . . . other developments in, or regulation of, {DBS]
service, the Commission should have, at a minimum, contemplated ways to protect
localism in the event Congress removes the legai impediments to widespread iocai-inio-
local DBS transmissions. To accomplish this, ACA urged in its Petition,’® and reiterates
now, the necessily for the Commission to issue a further notice of proposed ruiemaking

specific to the issue of opportunities for DBS to serve localism."

7 See ACA Petition at 12-14.

® See House okays legislation allowing local stations on satellite, PusLIC
BROADCASTING REPORT (Warren Publishing, May 7, 1999),

® See Capitol Hill, COMMUNICATIONS DaiLY (Warren Publishing, May 24, 1999).
19 See ACA Petition at 14-15.
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B. FCC approval of recent mergers results in a dramatically different DES
market.

Within weeks following its DBS Public Interest Order, announcements of severai
major DBS mergers raised the prospect of a significantiy restructured DBS industry. Now,
FCC approval of these mergers makes concentration of the DBS market a reaiity. iniis
Petition, ACA expiained that positive Commission action on three assignment appiications
will result in two DBS providers controlling all of the full-CONUS DBS spectrum, which
would provide the additional capacity needed for widespread DBS local-into-local service. 2
in the months since ACA filed its petition, the Commission has acted to make that a reaiity.
First, on Aprii 1, 1999, it approved the transfer of controi of five channeis at the 101° W.L.
orbital location and three channels at the 110° W.L. orbital location to DirecTV Enterprises,
Inc.”® More recently, the Commission approved the assignment of 28 frequency channeis
at the 110° W.L. orbital location to EchoStar 110 Corporation.’ On May 28, 1999, the
Commission approved the third transaction, authorizing the assignment of 11 frequencies

at the 119° W.L. orbital location to DirecTV Enterprises, Inc.'® Consoiidation of the fuii-

CONUS spectrum between two DBS providers is now complete. These transactions

2 See ACA Petition at 15.

'3 See In the Matter of United States Satellite Broadcasting Co., Inc. and
DirecTV Enterprises, Inc., Order and Authorization, DA 98-633 (Acting Chief,
International Bureau, April 1, 1999).

4 See In re Application of MCI Telecommunications Corporation and EchoStar
110 Corporation, Order and Authorization, FCC 99-109 (released May 19, 1999).

'S See In re Application of Tempo Sateliite, Inc. and DirecTV Enterprises, inc.,
Order and Authorization, DA 99-1043 (Acting Chief, International Bureau, May 28,
1999).
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provide DBS providers with the additional capacity they need to provide widespread local-
into-local service.

C. EchoStar no longer stands alone in its plans to offer local signais.

At the time of ACA’s Petition, EchoStar stood alone in its vision to offer widespread
locai-into-local service. Until recently, DirecTV did not support EchoStar's exhaustive
efforts to deliver local-into-local signals. It, however, did an about-face in early May,
announcing that it too would deliver iocal sighais pending favorable legisiation.’

D. DBS providers have the capacity, the intent and, soon, the authority o
offer local signals.

DBS providers now have the additional capacity needed to offer widespread iocal-

into-local service. The two largest DBS providers plan to widespread locai-into-local

-

service. The last

(1 1]

K, congressionai authorization, appears imminent and, by the time the

Commission acts on ACA's Petition, will likely exist.

Q)

=

impediments upo

=

which the Commission relied in refusing to fuifili its statutory obiigation
to consider ways DBS can seive localism will no longer exist. The Commission therefore
must grant ACA's Petition for Reconsideration and issue a further notice of proposed

rulemaking seeking comment on ways that DBS can serve localism.

' See Lee Hall, DirecTV to offer local signals, ELECTRONIC MEDIA (May 10,

1999), at 3, see also DirecTV plans to provide local signals to 50 million TV homes,
SaTeLLiTE WEEK (May 10, 1999).
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Vv, CONCLUSION
While stating that they oppose ACA’s Pstition, neither SBCA nor DirecTV offer any
evidence refuting that the Commission failed to meet its statutory obiigation by refusing to
consider ways for DBS to serve localism. More importantly, the basis for the Commission’s
refusal — technological and legal impediments to DBS local service — has crumbled.
ACA therefore urges the Commission to grant its unopposed Petition for Reconsideration
and to comprehensively consider the ways that DBS can serve the principles of localism.
Respectfully submitted,
AMERICAN CABRLE ASSQCIATICON
By:_» A4 ; Charizdimw { ;‘L}"T‘ To AL

Of Counsel:
Matthew M. Polka Eric E. Breisach
President Christopher C. Cinnamon

American Cable Association
One Parkway Center

Suite 212

Pittsburgh, Pennsylvania 15220
(412) 922-8300

June 1, 1999

'7 Resident in Chicago, lllinois office only.

Lisa Chandler Cordeii'’

Bienstock & Clark

5360 Holiday Terrace
Kalamazoo, Michigan 490089
(616) 353-3900

Attorneys for American Cable
Association
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CERTIFICATE OF SERVICE

I, Tina M. Werner, of Bienstock & Clark, certify that on this 1* day of June 1999, |
sent copies of the foregoing RESPONSE TO OPPOSITIONS via first class mail to the

following:

Joseph A. Godles

Goldberg, Godles, Wiener & Wright

1229 Nineteenth Street, NW
Washington, DC 20036

Peter A. Rohrbach

Hogan & Hartson

5355 Thirteenth Street, NW
Washington, DC 20004

Angie Kronenberg
Willkie, Farr & Gaiiagher
1155 21* Street, NW
Washington, DC 20036

Marilyn Mohrma-Gillis

Association of America's
Television Stations

1350 Connecticut Avenue, NW

Suite 200

Washington, DC 20036

Gregory Ferenbach

Public Broadcasting Service
1320 Braddock Place
Alexandria, Virginia 22314

Arthur H. Harding
Fleischman & Walsh, LLP
1400 Sixteenth Street, NW
Washington, DC 20036

Public

Randi M. Albert

Jeneba Jailoh

institute for Pubiic Representation
Citizens Communications Center Project
Georgetown University Law Center

600 New Jersey Avenue, Suite 312
Washington, DC 20001

Andrew Jay Schwartzman
Cheryl A. Leanza

1707 L Street, NW

Suite 400

Washington, DC 20036

Gary M. Epstein

James H. Barker

Kimberly S. Reind|

Latham & Watkins

1001 Pennsyivania Aveniie, NW
Suite 1300

Washington, DC 2004-2505

Andrew R. Paul

Andrew S. Wright

Satellite Broadcasting & Communications
Association

225 Reinekers Lane

Suite 600

Alexandria, Virginia 22314

Tina Nf. Werner
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