14



SPACE SATELLITE COMMUNICATIONS

HEARINGS

BEFORE THE

SUBCOMMITTEE ON MONOPOLY

OF THE

SELECT COMMITTEE ON SMALL BUSINESS
UNITED STATES SENATE

EIGHTY-SEVEXNTH CONGRESS
FIRST SESSION

PUBLIC POLICY QUESTIONS ON THE OWNERSHIP AND
CONTROL OF A SI’ACE SATELLITE COMMUNICATIONS
SYSTEM

AUGUST 2, 3, 4, 9, 10, AND 11, 1861
—_

Printed for the use of the Select Committee on Small Business

&2

U.8. GOVERNMENT PRINTING OFFICE ‘
WASHINGTON : 1961 )

405

g T TN A D) RS '
e T e, .

NS TR M W M W W ew me

r




SPACE SATELLITE COMMUNICATIONS

THRURBSDAY, AUGUST 3, 1861

C.S. Sevary,
SceeomMTTTEE ON MoNopoLY
of THE SeLecT CoMaITTEE ON SMart Brsivess,
Washington, D.C.

The subcommittee mer,ﬁursusm to call. at 10 a.m., in the Caucus
Room, Old Senate Office Building, Senator Russell B. Long (chair-
man of the subcommittee) presiding.

Present : Senators Long und Javus.

Also present: Benjamin Gordon. stafl economist; Manley Irwin,
assistant staff economist: Neal Peterson, counsel; William [eonard,
legisiative assistant to Senator Long; and Allen Lesser, legislative
assistant to Senator Javits.

Senator Long (presiding). The first witness that I will csll this
morning will be the witness for the Rand Corp. Please step for-
ward and take the witness chair, sir.

I see that the statement of the Rand Corp. is fairly long—do I
have a copy of your statement /

I am going to invite Mr. Johnson to read his prepared statement,
and after that we will ask some questions. Let me say that I will
preside here unti} about 10:20, that is, the next 15 minutes.

I must be absent for about an hour thereafter. If Senator Jarvits
can preside. he will preside at that time. Otherwise, I will recess
until 11:20, and after Mr. Johnson we will call Dr. Smythe. I be-
lieve those are all the witnesses we will be able to hear at this mom-
Ing’s session.

Ve will come back at 2 o'clock, and if the other witnesses are busy
this morning. they can recurn this afternoon.

Will you please proceed, Mr. Johnson?

STATEMENT OF LELAND L. JOENSON, ECOROMIST, THE RAND CORP,,
SANTA MORICA, CALIT.

Mr. Jouxson. The following remarks are my personal views and
do not necessarily reflect the official views or policies of the Rand
Corp. or of its sponsoring agencies.

Senator Lona. I am pleased to hear you say that, Mr. Johnson, be-
cause you might be & little more frank about this subject matter than

if you felt you were bound by somebody else’s policy.

Please proceed. o
_Mr. Jouvson. The aconomic importance of communications satel-
lites: The primary economic role for which communications satellites
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SPACE SATELLITE COMMUNICATIONS 89

years of operation, The large capacity of even a single system rela-
tive to projected demand and the high initial cost render most un-
likely our being able to rely on competition among satellite operators
to maintain socially desirable business behavior. Whoever owns
and operates the first satellite system will probably have, for at least
a few years, a monopoly in the sense that he will be the sole seller
of satellite communication services. The crucial question—one that
has given rise to no little controversy here in Washington—is ““who
shall be allowed to exercise this monopoly privilege?”

Senator LoNG. Let us just see how we stand at the moment. Inso-
far as the U.S. Government has any information or know-how to get
into outer space, if that was achieved through NASA—perhaps there
are a few exceptions, but, for the most part, you can say insofar as
that objective is achieved through NASA, the United States has com-

lete freedom of action to license anybody to produce that systemj;
o they not!?

Mr. Jouxso~. Presumably this is the case.

Senator Loxg. Both the satellite and the components?

Mr. Jouxson. Yes.

Sentor Loxa. Now, insofar as that was produced under an Air
Force or Navy contract or an Army contract, then the United States
has the power to license a contractor, but he could produce parts only
for the Army, Navy, and Air Force: is that not correct !

Mr. Jouxsox. This is presumably the case; however, there may be
leg:l issues involved.

Senator Loxc. But the U.S. Government under those Department
of Defense contracts no longer has the freedom of licensing anybody
to provide services to the general public under those research con-
tracts.

Mr. Jouxsox. Under military contracts.

Senator Long. Under military contracts.

Mr. Jouxso~N. This is presumably the case.

Senator Loxg. Yes.

But insofar as the Government has arrived st this position with
NASA contracts, it is, for the most part, correct to say the Govern-
ment has complete freedom to license everybody, big and little alike,
to manufacture component parts in competition !

Mr. JorNsoN. Yes.

It is merely the question of which system of ownership appears
most desirable.

Senator Lona. Yes.

Mr. JouxnsoN. Again, there may be legal issues involved.

Senator Loxa. P%ease proceed, sir.

Mr. Jomnsox. In treating the question of membership it is im-
portant to bear in mind certain frequently voiced objectives:

First, the objective that the satellite firm set prices that do not gen-
erate “excessive” profits but prices which, in some sense, reflect the

.

costs incurred in the enterprise.

Second, the objective that all common carriers be allowed non-
discriminatory access to satellite transmission services.

Third, the objective that the firm operate efficiently insofar as
striving to minimize costs for a given quality and quantity of output.
In this connection, some have advocated that satellite equipment
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72 COMMUNICATIONS SATELLITES

Mr. BrorHY. MK statement will take about 20 minutes, if you will
permit me to take that long at this time of the day.
Mr. KarTH. You may proceed.

STATEMENT OF THEODORE F. BROPHY, VICE PRESIDENT AND
GENERAL COUNSEL, GENERAL TELEPEONE & ELECTRONICS
CORP.; ACCOMPANIED BY DR. HERBERT TROTTER, JR., PRESI-
DENT, GENERAL TELEPHONE & ELECTRONICS LABORATORIES,
IRC.

Mr. Bropuy. I am the vice president and general counsel of General
Telephone & Electronics Corp. Dr. Herbert Trotter, Jr., president
of General Telephone & Electronics Laboratories Inc, is with me to
assist In answering any questions that you may have with respect to
my testimony.

The General system operates telephone companies in 31 States and
in three foreiin countries. A total of more than 4,675,000 telephones
are operated by companies in the General system, the largest inde-
pendent U.S. telephone system. General’s subsidiaries also include
Automatic Electric Co., a manufacturer of telephone and other com-
munications equipment; Sylvania Electric Products, Inc., a major
Eoroducer of electronic, electrical, and other products; Lenkurt Electric

., Inc.. a manufacturer of carrier and microwave equipment; and
General Telephone & Electronics Laboratories, Inc.

The General system lias long been engaged in the vitally important
research and development of sophisticated communications systems.
It has a history of development and production activities which in-
clude the automatic electronic defense system for the Air Force B-58
Hustler bomber, the data processing portion of the Air Force ballistic
missile early warning system, communications systems for the Navy’s
Polaris missile-laun 'n% submarines and the Air Force Minuteman
squadrons, Army Signal Corps weapons-locating radar equipment,
and equipment for other major programs. The first automatic mes-
sage switching center was developed by the Automatic Electric Co.
for the Army Signal Corps. In addition, the General system has par-
ticipated in more than 30 missile projects.

The General system has been carrying out a number of studies of
space problems and has participated in a number of missile and radar
programs which involved the detection and tracking of objects in
space. Experience in this field has been gnined through the Army

roject Plato, a prime contract with Sylvania Electric Products, Inc.,
for design and development of a missile system to intercept ballistic
missiles, and through major participation in the Air Force ballistic
missile early warning system.

In association with the Boeing Airplane Co., the General system
has studied the communication problems of a military manned space
system. The effects on a communications system of the ion sheath

nerated etépon reentry of space vehicles into the atmosphere have
gen studied, and laboratory experiments on the propagation of radio
waves through ionized gas have been made in connection with these
K‘mgrams. Birect measurements of transmission through ion sheaths

ve also been carried out for the Army using hyperspeed projectiles.
For the Air Force, the General system is developing an ultrareliable
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O'Connell believes it umportant that one agency have the primary au-
thority and responsibility for licensing of common carrier satellite
communication systems and establishing necessary rules and regu-
lations applicable to such a system. The appropriate regulatory body
would clearly seem to be the Federal Communications Commission.

- GENERAL'S PLAN

General Q J
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; FTed Tast week with the Federal Communications Commission in doc-
: ket No. 14024 that any satellite company should be open to ownership
bv all existing and future domestic and international U.S. communi-
catinns common carriers, both telegraph and telephone, including at
least the major companies in the field. 1f the satellites themselves
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eral nas recommended other specific measures to insure such access
and use, including first-come first-served operating rules and non-
discriminatory location of ground stations.

General belives that participation in a satellite company should not
be limited to existing or future international communications com-
mon carriers inasmuch as domestic communications common carriers
have a major role in international traffic because they transmit and
originate such traffic and carry it in part over their own facilities.
The millions of users of the General system’s telephones hold it
responsible for the quality, availability and cost of international
telephone service.

ANTITRUST CONSIDERATIONS

General believes that its open-end proposal with respect to the own-
ership and use of a common carrier satellite company complies with

: the antitrust laws and is the best method for preservin% existing

competition in the international communications field. ffic
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vous to 8 common terminal facili od and opertted by i
TPucKIng colb Daniea. ar.cauroads and kept ayailable fg aa h

uture comlxgg communications common Carrier.

GOVERNMENT CONTROL AND REGULATION

General believes that the standard of “public interest, convenience,
and necessity” under the Communications Act of 1934 gives the Fed-
eral Communications Commission sufficient authority to prescribe in a
rulemaking proceeding that a U.S. satellite communications company
should provide for joint ownership and use. as described earlier in
my remarks. Such a company would be subject to regulation as a
common carrier under title IT of the Communications Act with respect
to services, rates, and other matters in addition to the licensing
requirements of title III of that act.

INTERNATIONAL IMPLICATIONS

We recognize that the development of a worldwide satellite com-
munications system will require the resolution of many questions in-
volving other countries. To the extent that those problems are similar
or identical to the ones that exist in present international communica-
tions between the United States and foreign countries, they could
presumably be resolved in the same way in which they are tpresently
resolved. So far as the solution to international problems of first im-
pression are concerned, General strongly believes that certain of these

roblems can only be resolved after a determination has been made,
first, with respect to the ownership of the satellite communications
system so far as the United States is concerned, and, second, as to the
type of satellite communications system which will be used. We do
not believe that either of these important determinations should be
delayed until all the international problems have been resolved. On
the contrary, an delaf' in the resolution of the question of the owner-
ship or the U.S. satellite communications system will substantially
delay the establishment by this country of a common carrier satellite
communications system and prejudice its leadership in this field.

INTERFERENCE

Presently available theoretical and experimental knowledge indi-
cates that frequencies between 1,000 and 10,000 megacycles appear to
be most desirable to spuce communications. Lower frequencies are
already in extensive use for other purposes and are not as desirable for
space communications because of solar and galactic radio noise. Fre-
quencies above 10,000 megacycles do not appear to be desirable because
of absorption of radio energy by rainfall.

Existing ground installations for radar and tropospheric scatter
systems are believed incapable of sharing frequencies with space sys-
tems without causing serious interference. Experimental tests are
required to determine the amount of physical separation necessary to
prevent undue interference between the receiving and transmitting
sites of microwave point-to-point communications systems and space
systems using the same frequencies. Among the factors which require
further study are the effect of various terrain features and of various
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Memberships and affliations: Fellow, American Institute of Electrical By
gineers: member, Armed Forces Communications and Electronics Associatiog :
Newcomen Society; director, Bell Telephone Laboratories; director, Bel Tele
phone Co. of Canadas.

STATEMENT OF JAMES DINGMAN, VICE PRESIDENT ANRD CHIY
ENGINEER, AMERICAN TELEPHONE & TELEGRAPH CO.; ACCON.
PARIED BY JORN F. PRESTON, JB., A.T. & T. COUNSEL

Mr. DiNguaN. My name is James E. Dingman. I am vice pres.
dent and chief engineer of American Telephone & Telegraph Co. ]
greatly appreciate your invitation to present testimony to this com.
mittee, and this opportunity to appear personally and present a sum-
mary of that testimony.

1 shall briefly discuss some of my company’s ideas for employi
satellites to relay microwave communications across the oceans. Thr
is of utmost importance to us. We are responsible for all inters-
tional oversea telephone service between the United States and for-
eign countries. Today every telephone in this country can be con-
nected with virtualy every telephone in the rest of the world through
our facig:lties. Satellites offer us another way to discharge thi
responsibility.

e Congress has declared that it is the policy of the United Stater
that activities in space should be condu in cooperation with other
xg:ins and devoted to peaceful purposes for the benefit of all man-

The use of satellites to relay communications between the Jes
of the world promises early fulfillment of that high purpose. Thi
is one area of space technology in which we believe the United States
is no well in the forefront. e capability exists to build and launch
an experimenta] communications satellite within 9 or 10 months trom
go-ahead, and to have a commercial in operation with 31t 4
years. This is essential if we are to keep America in the lead.

Placing a satellite system in operation would add another -
portant group of oversea communications channels, with greatly ir-
creased flexibility and capacity, through what amounts to microware
towers in the sky. . . .

Such s system would also be uniquely suited to expanding servica to
the developing areas of the world. It would provide added security
and reliability, both by making available alternate routes and by -
fording direct access to areas now reached only by means either
of radio, which is subject to sunspot interference, or by intermediate
land links through other countries. The satellite system would eve
be flexible enoué: to permit use of portable ground stations to giv
access on short notice to trouble spots around the world. o

‘The demand for additional, more versatile oversea communications
facilities is growing tremendously. The volume of oversea tele
phone calls is expacted to increase from 4 million in 1960 to 20 milliea
in 1970 and nearly 100 million by 1980. This means that overss
telephone circuits will have to be increased from the some 550 we have
todsy to sbout 12,000 in 1980. The international telegraph busines
is also growing rapidly. .

dition, military requirements for all forms of communics-
tions are increasing and we must provide communications systems thst
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BEFORBE THE

Federal Communications Comntission

Wasarverox 25, D. C.

I a2 MaTTER

of

An Inquiry Into the Administrative Docket
and Regulatory Problems Relating / No. 14024
to the Aunthorization of Commer-. '
cially Operable Space Communica-
tions Systems.

REPLY OF AMERICAN TELEPHONE AND
TELEGRAPH COMPANY.

The comments filed in response to the Commission’s
Notice of Inquiry in this proceeding indicate general
agreement among the parties on most of the issues.

The only substantial difference in point of view stems
from the proposal by several parties to establish a sepa-
rate company to own and operate the satellite links in
an overseas communications system, and the proposal
by some to include in the ownership and management of
such a company the suppliers of satellite and missile
hardware.®

* General Electric and Lockbeed have been ths principal proponents of
inclnding in the ownership of s mewly organized mtellite company the sup-
pliers of satellite and missile equipment. Ia its testimony before the Commit-
tes on Beience and Astropantics of the United States House of Represent.
atives on May 10, 1961, Mr. L. Eugene Boot testified for Lockbeed as follows:

“‘We bave not suggested here, as we have in the past azd as 8
pomber of other interests have suggested, tbat tbe ownerskip and

P e




COMMUNICATIONS SATELLITES 381

would seriously delay and bamper the establishment of
s satellite communications system and jeopardize its
development in the public interest.

The avowed purpose of a satellite company such as
proposed by Lockheed and General Electric is to enable
satellite hardware suppliers, who have no responsibility
to the public for the quality or scope of service, to par-
ticipate in management and operation of a common car-
rier undertaking. Thus, for example, Lockheed's reply
sets out an outline of the functions which a satellite
company would perform (pp. 6-7). These include operat-
ing functions such ae switching channels, monitoring
frequencies and strength of signals, and metering the
use—functions which directly affect the quality and
reliability of service and which should be the respon-
sibility of the communications carriers.

Thus, the establishment of a new company to own and

rate the ite links would effect of depriv-

_ing the internstional common carriers of direct owner-
ship and ocontrol of the facilities which they use to
discharge their obligation to serve the public. To do this
would seriously dilute the carriers’ ability to discharge
their responsibility to render service of the highest qual®
ity, since a fundamental link in the communications net-
work would have been placed outside the control of the
carriers responsible to the public for communications
services,

[ Such am intermediate ‘‘carriers’ carrier’’ entity,

up;;aenta in international communications, h
never found necessary or desirable in working o
cooperstive arrangements for use es and pr

overseas communications services. Nor has the
introduction of new technology such as the underseas

l 73254 0—41~pt. 1-—28
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COMMUNICATIONS SATELLITE ACT OF 1962

Appir 2, 1963.—Ordered to be printed

Mr. KERR, from the Committee on Aeronautical and Space Sciences.
submitted the following

REPORT

[To a.ccomp#ny S. 2814)

The Committee on Aeronautical and Space Sciences, to whom was
referred the bill (S. 2814) to provi tablishment, ownership,

operation, ang rggt%htion ol a commercial co

,_ and for other purposes, having consider e same, report
;avorably thereon with amendments and recommend that the bill
as amended do pass.

PURPOSE OF THE BILL

American science and technology have made possible the establish-
ment and operation of a communications system employing space
satellites as relay stations, and linking all the nations of the earth for
the ready transmission and receipt of communications among their
peoples. The President inI i islati

. 3
(IS >%2 - B CONIMALS [ X} S 1 — (1N :

establishing & camm

Jéw Communications Satellite Act is required to provide an appro-
priate mechanism Ifor degling effectively with Ths _establishmen

ownership, operation, and regulation of a commercial communjcatjons
satellite system. It 13 the purpose of this bil tO Dring a system o
that nature into Leifis by Means ol g unigue, privately owned enter-
pLl1Se WOorkKing eration sd-a04d  where § BLE poigted
by agencies of the pyernmen In so doing, the bill would

ghable the communications competence of and/or within the United
States to be translated into actual performance and it is therefore a
measure of immense long-range importance.

LEGISLATIVE HISTORY

On January 11, 1962, Senator Kerr introduced a bill to create a com-
munications satellite corporation which authorized the establishment

of a corporation—the ownership of which would be limited to U.S.,
72006 .




2 COMMUNICATIONS SATELLITE ACT OF 1962

communications common cariers who were determined by the Federal
Cc')mmul:ucatmns Commission to be eligible to participate in such
ownership. On February 7, 1962, the President sent a proposal to the
Congress providing for the establishment of a privately owned com-
unicatio mebéﬁgm ration. ] sal w troduced 1n
the Senate by Senator .ierr for himself and Senator Magnuson. and
the bill (S Zgi‘ii was relerred to the Committee on Aeronsutical and

“Space Sclences with an agreement that after being reported out by
that committee it would be re-referred to the Commerce Committee
for further consideration before being taken up in the Senate.

The President’s proposal authorized the establi :

ADIISamMent of 8 corpora-
J : public. The Presiden
1 his statement accompanying the proposal that such a
corporation was by nature a Government-created monopoly and to
meet the objective of widespread public own p a lormula was
proposed whereby the common stock of this corporation would be
divided into two classes. Class A stock, open to the public, includin
the carriers, would voting rights and could earn dividends, an
class B stock, which could be purchased only by approved communica-
tions carriers, would have no voting rights or payment of dividends
other than hquidating dividends. It was provided also that the
amount of the investment of a carrier in class B stock would be eligible
if‘)é (i)nclusion in such carriers’ rate base to the extent allowed by the

Hearings were scheduled by the committee for February 27, 28,
March 1, 5,6, and 7. On February 26, a bill éS. 2890) was introduced
by Senator auver for himself and Sena orse, Yarborough,
Gore, Gruening, Burdick, and Neuberger, which would establish a
W&.ﬁfﬁ&ﬁw Because

X was not officially received by the committee until after the
hearings were in progress, many of the witnesses addressed themselves
only to S. 2650 and S. 2814. However, testimony was taken on
S. 2890, a day certain was set aside for other witnesses, and upon the
conclusion of the hearings a statement was filed in support of S. 2890
which was included in the printed hearings. At the hearings the
committee received testimony from a Member of Congress, officials
of NASA, the Department of Defense, the State Department, the
Federal Communications Commission, the Department of Justice
Radio Corp. of America, Hawaiian Telephone Co., Inernation
Telephone & Telegraph, Hughes Aircraft Co., American Telephone &
Telegraph, Communication Workers of America, and Americans for
Democratic Action, as well as communications from other interested
persons and organizations which were placed in the record.

Fourteen of the fifteen members of the committee on March 28
un Teport lavorably O. with amendments.

e-only abstaining member was Senator Magnuson who indicated
that he did not want to participate in reporting the bill out in order
to make certain that his vote would not prejudice consideration of the
matter by the Commerce Committee.

SUMMARY OF THE BILL

The original proposal by the administration established an act
to be known as the Communications Satellite Act of 1962. A com-
Tnittee amendment kept this short title, but amended S. 2814 so that




COMMUNICATIONS SATELLITE ACT OF 1962 3

the National Aeronautics and Space Act of 1958 is amended to i
a new title IV entitled “SpacepCommunications.” nelude
. Section 401, which deals with the declaration of policy and purpose,
was not amended by the committee. In this section it is stated that
it is the purpose of the United States to establish, in conjunction and
in cooperation with other countries; as expeditiously as practicable, a
commercial communications satellite system, as part of an improved
global communications network, which will be responsive to public
needs and national objectives, which will serve the communication
needs of the United States and other countries, and which will con-
tribute to world peace and understanding. The section further,
provides that in _providing for the widest possible participation by
rivate enterprise, the 1S pariFnalion in such a global sysfem shal

g the form of a private corporation subie D gppropnate govern-
mental regulation, that all guthorized users shall have nondiscrimips
ory_access to the system, and thal maximum competition shall be

maintained 1n the provision ol equipment and services

'he section further provides ths
o il

y ;cm 8 N8 .
: efines certain terms used in this title. The adminis-
tration bill originally Eerovided for “satellite terminal stations”’—i.e.,
ound stations—to owned and operated by the corporation.
ere was no mention of the additional possibility of joint or separate
ownership of such stations by the corporation and authorized com-
munication carriers. Amendments made by the committee in fo]-
lﬁ'%%ﬁegrﬁm&g the bill would authorize such joint or separate
ownership_of these stations, and amendments in the deﬁnitionsk
section were made to conform to this change of policy. The committee
also made other changes in the interests of clarity and conciseness.
Section 403 provides for the Federal coordination, planning, a
D SSe B AITY Qn. Om-
0 O. 2814 do not make any basic changes in the
duties of the President, the National Aeronautics and Space Admin-
istration, and the Federal Communications Commission as set out in
the President’s proposal’ in connection with the new communications
satellite corporation. The section as amended would provide that
the President shall—

(1) Aid in the development and foster the execution of & com-
mercial communications satellite system;

(2) Provide for continuous review of all phases of the develop-
ment and operation of such a system; i

(3) Coordinate governmental activities in the field of inter-
national communication to insure full and effective compliance
with -the policies set forth in the legislation; . .

(4) Exercise such general supervision over the relationships of
the corporation with foreign governments or entities or with
international bodies as- woul assure that such relg.tmnsh;ps
would be consistent with the national interest and foreign policy
of the United States; .

(5) Insure that timely arrangements would be made for foreign
participation in the establishment and use of a communications
satellite system. The committee eliminated as unnecessary lan-
guage referring to the determination of the most constructive role
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for the United Nations on the. ground that this was entirel
within the authority of the Presid%rnz; : , ¥
(6) Take necessary steps to insure utilization of the eommer-
cial system for general governmental purposes whenever there is.
no requirement for a separate communications system to meet.
unique governmental needs; and
(7) Insure effective and efficient use of the electromagnetic
spectrum and the technical com%?)tibility of the system with
eﬁistilag communications facilities.both in the United States and
. abroad. :
" The committee struck from the original bill language authorizing
officials of the Government to inspect the books, etc., of the corpora-
tion and to report to the President on the activities of the corporation
on the ground the changes made by the committee which permit the
President to appoint three directors of the corporation make this pro-
vision unnecessary. ' :
The National Aeronautics and Space Administration would—
(1) Advise the FCC on technical characteristics of the system;
(2) Coerdinate its research and development program in space
communications with the research and development program of

the co?sosra.t.ion; -

3) ist the cor;lmratxop by furnishing to it on a reimbursable
basis such satellite launching and associated services as NASA
deems necessary for the development of such a system;

(4) Consult with the corporation with respect to the technical
characteristics of the system; :

(5) Furnish to the corporation, on & reimbursable basis, satellite
launching and associated services required for the establishment,
op;ration, and maintenance of the system approved by the FCC;
an .

(6) Furnish wherever feasible other services on a reimburs-
able basis to the corporation in connection with the establishment
and operation of the system.

The committee left essentially intact the authority of the Federal
Communications Commission with respect to the corporation. The
legislati(ox)l

1

(2) Insure that prese ¢ communications common
carriers authorized by it to provide services shall have nondis-
criminatory use of, and equitable access tg, the system on just
a'rﬁﬁs?%ﬂ%lte-ms and conditions and to regulate the manner
in which available facilities of the system are allocated among
such users; . . _ L .
~ (3) Be authorized to require the establishment of communica-
tion by the corporation and the apspropriate common carrier or
carriers whenever the Secretary of State, after obtaining the ad-
vice of NASA as to technical feasibility, has advised that commer-
cial communication to a particular foreign point by means of the
system should be established in.the national interest; )

(4) Insure that facilities of the communications satellite
system are technically compatible with the terminal stations and
with existing communications facilities;
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(5) Prescribe such accounting regulations and systems and
engage in such ratemakiog procedures to insure that any econ-
omies made possible by the system would be appropriately re-
flected in rates for public communication services;

(6) Approve technical characteristics of the operational com-
munications satellite system to be employed by the corporation
and the satellite terminal stations. The committee struck lan-
lg)l.w,ge which would require the FCC to consult with the executive

ranch on the ground that inclusion of such expressed directions
to the FCC was unnecessary.

(7) The committee added one new provision relating to the
authority of the FCC to license the corporation as well as com-
munications common carriers to establish and maintain, either
jointly or separately, satellite terminal stations.

The communications common carriers testifying before the com-
mittee were unanimous in the view that they should establish and
maintain the ground stations (3atellite terminal stations) in the United
States. They pointed out that the ground stations abroad will be
owned by the foreign communications agencies and not by the corpo-
ration. They also stressed the fact that the ground stations will be
a terrestrial facility which will become an integral part of the domestic
communications networks and should be owned and operated by the
carriers who are responsible for service to the public. Another im-
port;.r;t considerati while a8 & practical matter there probably

B SAINea SALe A SYSLem us’
competition mig ostered he carriers establish and operate
their own ground stations. The committee believes that the carriers
should be enoonraied to establish ground stations, but that the corpo-
ration should not be excluded from providing such stations if circum-
stances should so require. The bill provides that the Federal Com-
munications Commission shall, where the public interest, convenience,
and necessity would be served thereby, license the corporation as well
as the communications common carriers to establish and maintain
ground stations, and that in the exercise of this authority the Com-
mission should encourage establishment of such stations by the
carriers.

The committee also required the Commission to insure that each
authorized carrier shall have equitable access to, and nondiscriminatory
use of, such stations on just and reasonable terms.

100 4U4._1nro .esfor th res ion of COINI l_: ll‘ S8 e, -
CO l‘ation. e Section Sne ;mm'; ArDOES . 8 ha 8 1N\
vate corporation Ig nrofit and not an agency Qr_establishment .e
US. Government. To the extent consistent with the title, the Dis-

trict of Columbia Business Corporation Act shall apply to the corpo-
ration. Thus, for example, where this legislation is silent on a matter
of corporate practice, that Corporation Act will govern. The com-
mittee’s only amendment to this section struck language which speci-
fied that this corporation would be called the Communications Satellite
Corp. on the ground that the name should be designated by the incor-
porators at such time as the articles of incorporation are filed.
Section 405 provides for the initial organization of the corporation.
The section provides that the President of the United States shall
designate incorporators who will serve as the initial board of directors
until the first annual meeting of shareholders or until their successors
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STOWELL v. SECRETARY OF HEALTH AND HUMAN SERVICES 339
Citeas 3 F.3d 539 (lst Cir. 1993)

<tance, was prevented from filing a timely
appeal-

This case does not raise any such concern.
To the contrary, the record reveals a com-
plete failure by Mrs. Clifford and her son to
exercise due diligence in pursuing this claim.
\frs. Clifford, when presented a notice ap-
prising her of her right to appeal with the
Board, did nothing. Although appellant as-
serts that his mother spoke with a Board
employee, who told her that the 1969 social
security filing did not qualify as a filing for
railroad benefits, no record of a conversation
with the unnamed employee exists. We are
hesitant to accord this rather flimsy excuse
sufficient weight to qualify as good cause for
a thirteen-year delay.

Our conclusion holds true even with the
added weight of Mrs. Clifford’s request that
the Administration take some action to use
her 1969 filing as a protective filing for rail-
road benefits. In effect, she was informed
by the Administration for a second time that
redress lay with the Board. Mrs. Clifford
never acted on the Administration’s instruc-
tion to contact the Board “as soon as possi-
ble,” however. She merely accepted the an-
nuity award granted by the Board at that
point. Had she pressed her claim, chances
are good that she would have learned of the
regulation concerning the use of social secu-
rity filings as railroad retirement benefits
filings.

In short, we decline to overturn the
Board’s decision not to reopen the case when
the exercise of due diligence would have re-
vealed the grounds for a timely appeal. Ap-
pellant has not advanced a good cause to
overcome this failure.

Affirmed.
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Christine STOWELL, et al.,
Plaintiffs, Appellants,
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SECRETARY OF HEALTH
AND HUMAN SERVICES,
Defendant, Appellee.

No. 93-1254.

United States Court of Appeals,
First Circuit.

Heard Aug. 3, 1993.
Decided Sept. 10, 1993.

Class action suit was brought alleging
that the Secretary of Health and Human
Services violated the maintenance-of-effort
provision contained in the Medicare Cata-
strophic Coverage Act which directs the Sec-
retary not to approve any state's Medicaid
plan if state's AFDC program sets “payment
levels” lower than those in effect on May 1,
1988. The United States District Court for
the District of Maine, Gene Carter, J., 812
F.Supp. 264, entered judgment in favor of
the Secretary, and plaintiffs appealed. The
Court of Appeals, Selya, Circuit Judge, held
that the Secretary permissibly concluded
that the term “payment levels” as used in
statute refers to baseline payments received
under state’s AFDC program, and not to
total monies actually received by each AFDC
family.

Affirmed.

1. Statutes 188

Whenever a court is charged with statu-
tory interpretation, text of the statute must
be its starting point.

2. Social Security and Public Welfare
=241.60

Section of the Social Security Act pro-
viding that Secretary of Health and Human
Welfare shall not approve a state’s Medicaid
plan if state’s AFDC “payment levels” are
less than those in effect on May 1, 1988 is
ambiguous; term “payment levels” could re-
fer to stipendiary amounts of basic AFDC
grants, but could also refer to total income,




542

the court adopted the recommendation. See
id. at 265-66. Plaintiffs appeal.

IL ANALYSIS

The issue is whether the Secretary’s con-
tinued funding of Maine’s Medicaid plan, de-
spite the state’s decision to lower its stan-
dard of need. violates the maintenance-of-
effort provision.! We have repeatedly urged
that, when a nisi prius court handles a mat-
ter appropriately and articulates a sound ba-
sis for its ruling, “a reviewing tribunal should
hesitate to wax longiloquent simpiy to hear
its own words resonate.” In re San Juan
Dupont Plaza Hotel Fire Litig., 989 F.2d 36,
38 (1st Cir.1993). Because we are in sub-
stantial agreement with Magistrate Judge
Cohen’s thoughtful disquisition, see Stowell v.
Sullivan, 812 F.Supp. at 266-71, we invoke
this principle and confine ourselves to a few
decurtate observations.

[1,2] First: Whenever a court is charged

with statutory interpretation, the text of the
statute must be its starting point. See E's-
tate of Cowart v. Nicklos Drilling Co, —
U8, —, —, 112 8.Ct. 2589, 2594, 120
L.Ed.2d 379 (1992). Here, however, the stat-
utory language does not directly answer the
question posed. It provides that:

the Secretary shall not approve any State
plan for medical assistance if—

(1) The State has in effect, under its
[AFDC plan], payment levels that are
less than the payment levels in effect
under such plan on May 1, 1988.

42 U.S.C. § 1396a(e)(1). The term “payment
levels,” which is not defined elsewhere in the
statute, could, as the Secretary claims, refer
to the stipendiary amounts of basic AFDC
grants; it could also, as appellants claim,
refer to total income, that is, grant amounts
plus supplemental income actually received.
Given two plausible alternatives, and recog-
nizing that the universe of interpretive possi-
bilities may extend beyond them, we think
the statute contains an undeniable ambiguity.

4. The Secretary also argues that, even if the term
“payment levels” is given the expansive reading
that appellants suggest, the federal government'’s
obligation to intervene would not arise unless

3 FEDERAL REPORTER, 3d SERIES

{3,4] Appellants resist this conclusion
Pointing out that, in certain other contexts.
Congress referred to the basic AFDC g’ran{
as the “payment standard” 42 UsSc
§ 602(h) (1988), they argue that the tepp
“payment levels” must mean something elge.
This argument founders. It is apodictic that
Congress may choose to give a single phrage
different meanings in different parts of the
same statute. See Atlantic Cleaners & Dy.
ers, Inc. v. United States, 286 U.S. 427, 433,
52 S.Ct. 607, 609, 76 L.Ed. 1204 (1932).
Greenwood Trust Co. v. Massachusetts, 971
F.2d 818, 830 n. 10 (Ist Cir.1992). cert. d.
nied, — U.S. — 113 S.Ct. 974, 12
L.Ed.2d 129 (1993). It is a natural corollary
of this truism that Congress, in its m‘sdon;,
may choose to express the same idea in many
different ways. Cf, e.g., Cowart, — U.S, gt
—, 112 S.Ct. at 2596 (stating that Con-
gress’s eschewal of a term of art used else-
where in the same statute, in favor of a more
descriptive term, does not necessarily mean
that the two terms bear different meanings).
Any other interpretive rule would defy hu-
man nature and ignore common practice,
Courts should go very slowly in assigning
talismanic importance to particular words or
phrases absent some cogent evidence of leg-
islative intent.

Second: Appellants’ attempt to score a
touchdown by a selective perusal of legisla-
tive history puts no points on the board.
The centerpiece of this effort is a passage
evincing a congressional purpose “to assure
that the resources [for Medicaid-related cov-
erage of certain persons] are not diverted
from the [AFDC] program.” House Conf
Rep. No. 661, 100th Cong., 2d Sess. 145, 256,
reprinted in 1988 U.S.C.C.A.N. 803, 923,
1034. But this language does not help to
resolve the statute’s linguistic ambiguity in
appellants’ favor.

For one thing, the passage, like the statute
itself, leaves unaddressed the question
whether Congress’s underlying concern lay
with all payments affecting the AFDC pro-
gram or only with the stipendiary amounts of
basic AFDC grants—and an ambiguous stat-

and until Maine sought approval of amendments
to its Medicaid plan. We need not consider this
contention and, consequently, take no view of it.
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_hefore: “The individual should
asked toO share equally with society
not .k of error when the possible injury to
¢ l'ilndm‘dual is significantly greater than
ossible harm to the state.” Addington
. Texas. 441 U.S., at 427, 99 S.Ct.. at 1810.
. o coStS 10 the State of bearing the burden

roof of competency are not at all prohibi-
of P The Court acknowledges that several
<ates already bear the burden, ante at
~.-q and that the allocation of the burden of
will make a difference “only in a nar-
ow class of cases where the evidence is in
,quipoise." ante, at 2579. In those few diffi-
t-ult cases. the State should bear the burden
of remitting the defendant for further psy-
shological observation to ensure that he is
COmpetent to defend himself. See, ¢.g.
Ca},Penal Code Ann. § 1370(axl) (West
<upp-1992) (defendant found incompetent
<hall be “delivered” to state hospital or treat-
ment facility “which will promote the defen-
dant’s speedy restoration to mental compe-
wence’). See also Jackson v [ndiana, 106
S, 715, 738, 92 S.Ct. 1845, 1858, 32 L.Ed.2d
135 (1972) (Due Process Clause allows State
to hold incompetent defendant “for reason-
able period of time necessary to determine
<hether there is a substantial probability” of
return to competency). In the narrow class
of cases where the evidence is in equipoise,
the State can reasonably expect that it will
speedily be able to return the defendant for
wial.
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Just this Term the Court reatfirmed that
the Due Process Clause prevents the States
from taking measures that undermine the
defendant’s right to be tried while fully
aware and able to defend himself. In Rig-
ging v. Nevada, 504 U.S. 127, 112 S.Ct. 1810,
118 L.Ed.2d 479 (1992), the Court reversed
on due process grounds the conviction of a
defendant subjected to the forcible adminis-
tration of antipsychotic drugs during his tri-
al.  Rejecting the dissent’s insistence that
actual prejudice be shown, the Court found it

ESTATE OF COWART v. NICKLOS DRILLING CO. 2589
Citeas 112 S.Ct. 2589 (1992) =

to be “clearly possible” that the medications
affected the defendant's “ability to follow the
proceedings, or the substance of his commu-
nication with counsel.” /d., at 137, 112 S.Ct.,
at 1816 (emhasism added). See also :d.,
141, 112 S.Ct.. at 1818 (KENNEDY, J., con-
curring in judgment) (prosecution must show
“no significant risk that the medication will
impair or alter in any material way the de-
fendant's capacity or willingness to react to
the testimony at trial or to assist his coun-
sel”) (emphasis added).

[ consider it no less likely that petitioner
Medina was tried and sentenced to death
while effectively unable to defend himself.
That is why [ do not share the Court's
remarkable confidence that “[(n]othing in to-
day's decision is inconsistent with our long-
standing recognition that the criminal trial of
an incompetent defendant violates due pro-
cess.” Ante, at 2581. [ do not believe the
constitutional prohibition against convicting
incompetent persons remains “fundamental”
if the State is at liberty to go forward with a
trial when the evidence of competency is
inconclusive. Accordingly, 1 dissent.
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505 U.S. 469, 120 L.Ed.2d 379

_JﬁgESTATE OF Floyd COWART,
Petitioner

v,
NICKLOS DRILLING COMPANY et al.
No. 91-17.

Argued March 25, 1992.
Decided June 22, 1992.

Appeal was taken from decision of Bene-
fits Review Board which affirmed award of
Longshore and Harbor Workers’ Compensa-
tion Act (LHWCA) benefits to injured em-
ployee. In second action, employer peti-
tioned for review of Benefits Review Board
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by congressional reenactment cannot over-
come the plain language of a statute. De-
marest v. Manspeaker, 198 U.S., at 190, 111
S.Ct., at 603. And the language of § 33(g) is
plain.

Our interpretation of § 33(g) is reinforced
by the fact that the phrase “person entitled
to compensation” appears elsewhere in the
statute in contexts in which it cannot bear
the meaning placed on it by Cowart. For
example, § 14(h) of the LHWCA, 33 US.C.
§ 914(¢h), requires an official to conduct an
investigation upon the request of a person
entitled to compensation when, {iuter al:-. the
claim is controverted and payments are not
being made. For that provision, the in-
tgp_retationng championed by Cowart would
be nonsensical. Another difficulty would be
presented for the provision preceding
§ 33(g), § 33(H). It mandates that an em-
ployer’s liability be reduced by the net
amount a person entitled to compensation
recovers from a third party. Under Co-
wart’s reading, the reduction would not be
available to employers who had not yet be-
gun payment at the time of the third-party
recovery. That result makes no sense under
the LHWCA structure. Indeed, when a liti-
gant before the BRB made this argument,
the Board rejected it, acknowledging in so
doing that it had adopted differing interpre-
tations of the identical language in §§ 33(D)
and 33(g). Force v. Kaiser Aluminum and
Chemical Corp., 23 BRBS 1, 4-5 (1989).
This result is contrary to the basic canon of
statutory construction that identical terms
within an Act bear the same meaning. Sulli-
van v. Stroop, 496 U.S. 478, 484, 110 S.Ct.
2499, 2504. 110 L.Ed.2d 438 (1990); Sorenson
v. Secretary of Treasury, 475 U.S. 851, 860,
106 S.Ct. 1600, 1606, 89 L.Ed.2d 855 (1986).
The Board’s willingness to adopt such a
forced and unconventional approach does not
convinee us we should do the same. And we
owe no deference to the BRB. see supra, at
2594.
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Yet another reason why we are no
vinced by the Board's position js that
Board's interpretation of “person entmedth
compensation” has not been altogethe, co
sistent; and Cowart's interpretation may A
be the same as the Board's in precisé rot
spects. At times the Board has sy thi-
language refers to an emplovee whoge “ems
ployer is actually paving compensatiop ei.
ther pursuant to an award or volynryn.
when claimant enters into a third pary se.
tlement.” Dorsey. 18 BRBS. at 2.
BRBS. at 44 (case below). At other t‘m;
sometimes within the same opinion,
Board has spoken in terms of the emplove
either making payments or acknm\'ledg}ng
liability. O'Leary. 7 BRBS. at L4ty
Dorsey, supra, at 29: see also [n re W;’/,\-,,,,:
17 BRBS 471, 480 (ALJ 1985). Cowar, on
the other hand. would include within tpe
phrase both employees receiving compens,.
tion benefits and employees who have g jyg;.
cial award of comperfation, but are no
receiving benefits. Brief for Petitioner 4
This distinction is an important part of Co
wart's response to the position of the Uniteq
States. Reply Brief for Petitioner 8
may be that the gap between the Boarg
and Cowart’s positions can be explained by
the Board’s inconsistency; but that in itself
weakens any argument that the Board's in-
terpretation is entitled to sume weight.

t Con.

anly

We do not believe that Congress’ use of
the word “emplovee” in subsection (g)2),
rather than the phrase “person entitled t
compensation,” undercuts our reading of the
statute. The plain meaning of subsection
(g)1) cannot be altered by the use of a
somewhat different term in another part of
the statute. Subsection (g)2) does not pur-
port to speak to the question of who is
required under subsection (g)1) to obtain
prior written approval.

Cowart’s strongest argument to the Court
of Appeals was that any ambiguity in the
statute favors him because of the deference
due the OWCP Director’s statutory construc-
tion, a deference which Nicklos and Compass
concede is appropriate. Brief for Private
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R espondents 7. As we have said, we are not
ced with this difficult issue because the
I‘.‘ s of the OWCP Director have changed
i?re\ce we granted certiorari. Supra. at 2594.
Ilt «cems apparent to us that it would be
uite inappropriate to defer to an interpreta-
;On which has been abandoned by the policy-
quking  agency itself. It is noteworthy,
Joreover. hat even prior to this case the
sition of the Department of Labor has not
heen altogether consistent. It is true that
(e Director has twice, albeit in a somewhat
i qui\'OCal manner, endorsed the Board’s rul-
ings in O'Leary and Dorsey. First, in a 1986
creular discussing the Board’s Dorsey case a
.ubordinate of the Director stated: “While
.he Board's position may not be totally con-
sistent with the amended language of Section
33g), we think it is a rational approach and
have advised the Associate Solicitor that we
«ill support this position.” United States
Dept. of Labor, LHWCA Circular No. 36-3.
p. 1 (May 30, 1986). _|nNext, in a manual
published in 1989 the Director again adopted
the Board’s position that written approval of
1 settlement is required only from employers
who are paying compensation; but the state-
ment ends with a qualifying comment, that
*|t/he issue of consent to a settlement can be
a complex matter. Judicial interpretation
may be necessary to resolve the issue. (See
LHWCA CIRCULAR 86-03, 5-30-86)."
US. Dept. of Labor, Longshore and Harbor
Workers' Compensation Act (LHWCA) Pro-
cedure Manual, ch. 3-600, 99 (Sept. 1989).
On the other hand, the Department of Labor
has issued regulations (effective in their cur-
rent form since 1986) which are explicit that
the written-approval requirement of § 33(g)
applies to a settlement for less than the
amount of compensation due under the
LHWCA, “regardless of whether the employ-
er or carrier has made payments of /[sic/
acknowledged entitlement to benefits under
the Act.” 20 CFR § 702.28L(b) (1991). So
the Department of Labor has not been
‘peaking with one voice on this issue. This
further diminishes the persuasive power of

n

the Director’s earlier decision to endorse the
BRB's questionable interpretation, a decision
he has since reconsidered.

The history of the Department of Labor
regulation goes far toward confirming our
view of the significance of the 1984 amend-
ments. The original § 702.281, proposed in
1976 and enacted in final form in 1977, re-
quired only that an employee notify his em-
plover and the Department of any third-
party claim, settlement, or judgment. 41
Fed.Reg. 34297 (1976); 42 Fed.Reg. 15303
(1977). The sole reference to the forteiture
provisions was a closing parenthetical: “Cau-
tion: See 33 U.S.C. § 933(g)." In 1985, in
response to the 1984 congressional amend-
ments, the Department proposed to amend
§ 702.281 by replacing the closing parenthet-
ical with a subsection (b), stating that failure
to obtain written approval of settlements for
amounts less than the compensation due un-
der the Act would lead to forfeiture of future
benefits. 50 Fed.Reg. 400 (1985). In re-
sponse to comments, the ﬁnal_u,-_)rulemaking
modified § 702.281(b) to clarify that the for-
feiture provision applied regardless of wheth-
er the employer was paying compensation.
51 Fed.Reg. 4284—4285 (1986). Thus the evo-
lution of § 702.281 suggests that at least
some elements within the Department of La-
bor read the 1984 statutory amendments to
adopt a rule different from the Board’s previ-
ous decisions.

[7] We also reject Cowart's argument
that our interpretation of § 33(g) leaves the
notification requirements of § 33(g)}2) with-
out meaning. An employee is required to
provide notification to his employer. but is
not required to obtain written approval. in
two instances: (1) Where the emplovee ob-
tains a judgment, rather than a settlement,
against a third party; and (2) Where the
employee settles for an amount greater than
or equal to the employer’s total liability.
Under our construction the written-approval
requirement of § 33(g)1) is inapplicabie in
those instances, but the notification require-
ment of § 33(g)2) remains in force. That is




19



282 OCTOBER TERM, 1956.

Syllabus. 3521.8

NATIONAL LABOR RELATIONS BOARD v». LION
OIL CO. ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR

THE EIGHTH CIRCUIT.
No. 4. Argued October 8, 1956 —Decided January 22, 1957,

Section 8 (d)(4) of the National Labor Relations Act, as amended,
provides that a party who desires to modify or terminate a collee-
tive bargaining contract must continue “in full force and effect,
without resorting to strike or lock-out, all the terms and conditions
of the existing contract for a period of sixtv days after . . . notice
is given or until the expiration date of such contract, whichever
occurs later.” Under a collective bargaining contract between an
employer and a labor union, the earliest date upon which the con-
tract was subject to amendment was October 23, 1951, and the
contract became terminable after that date upon further notice by
either party. The union gave notice of proposed amendments 60
days in advance of October 23, and a strike occurred long after
that date, though without further notice of termination of the
contract. Held:

1. The notice and waiting requirements of § 8 (d) were fully
satisfied; the strike did not violate § 8 (d)(4); and the strikers
did not lose their status as employvees entitled to the protection
of the Act. Pp. 283-204.

(a) In expounding a statute, courts must not be guided by a
single sentence or member of a sentence, but must look to the pro-
visions of the whole law, and to its object and policv. P. 288,

{b) A construction of a statute that would produce incon-
gruous results is to be avoided. P. 288.

(¢) The substitution of collective bargaining for economic
warfare, and the protection of the right of employees to engage in
concerted activities for their own benefit, were dual purposes of
the Taft-Hartley Act; and a construction which serves neither of
these aims is to be avoided. Mastro Plastics Corp. v. Labor Board,
350 U. 8. 270, 284. P. 289.

(d) “Expiration date” in § 8 (d) (1) of the Act relates to the
date when a contract is subject to modification as well as the date
when it would come to an end: and the same phrase in § 8 (d) (4)
must carry the same meaning. Pp. 289-290.

{e) This construction gives meaning to the congressional
language which accords with the general purpose of the Act.

Pp. 200-202.
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tract itself contemplates such bargaining. It would be
anomalous for Congress to recognize such a duty and at
the same time deprive the union of the strike threat
which, together with ‘“the occasional strike itself, is the
force depended upon to facilitate arriving at satisfactory
settlements.” *

Although a 1948 committee report is no part of the
legislative history of a statute enacted in 1947, we note
that the Joint Committee on Labor-Management Rela-
tions, made up of members of the Congress which passed
the Taft-Hartley Act, in its final report reached the same
conclusion we do:

“Reading section 8 (d) as a whole seems to lead to
the conclusion that the act permits a strike, after a
60-day notice, in the middle of a contract which
authorizes a reopening on wages. Use of the words
‘or modify’ and ‘or modification’ in the proviso, and
use of ‘or modification’ in section 8 (d) (1), and the
statement in the final paragraph of the section that
the parties are not required to agree to any modifi-
cation effective before the contract may be reopened
under its terms, all seem to contemplate the right of
either party to insist on changes in the contract if
they have so provided. The right of the union
would be an empty one without the right to strike
after a 60-day notice.” *°

9 Subcommittee on Labor and Labor-Management Relations, Fac-
tors in Successful Collective Bargaining, S. Rep. under S. Res. 71, 82d
Cong., 1st Sess. 7 (Committee Print).

105 Rep. No. 986, Pt. 3, 80th Cong., 2d Sess. 62. In 1949 Senator
Taft, who was a member of the Joint Committee, introduced a clar-
ifying amendment to § 8 (d). See S. Rep. No. 99, Pt. 2, 81st Cong,,
1st Sess. 42 (minority report). The amendment, along with a group
of others, passed the Senate, 95 Cong. Rec. 8717, but did not become
law.
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roblem. We believe provision must be made for effective oversight of COMSAT
pefore expanding its functions

Without prejudice to our position set out above under no circumstances should
COMSAT be given sole controi of the US share of INMARSAT and ais0 serve large
Lsers directly by-passing the existing carriers There 1s no basis to @rant COMSAT
ccntrol of the essential faciiities for maritime satellite communications and also
,ve 1L a builitin competitive aavantage by legisiative fiat over the carriers wnich
-ave traditionally supplied and supported the maritime service

However. HR 1.4 does nct appear to limit COMSAT's role to that of a “zarri-
er's carrier’ and has dispensed with the concept of “authorized user  Thus.
~OMSAT 1s not prohibited from serving the public directly. provided non-COMSAT-
-wned facthities are empioved 10 reach tne earth staticn To the contrary. HR
“opy alows COMSAT to interconnect directiy both with  gomestic common Jarr-
e,, and ~private communicatiens svstems  Aithough the latter term was not
Jeiined in HR 11209, we presume 1t is intended tc make :t possible for COMSAT o
serve (he corperate networks of |arge eng users. such as those of the major il
-ompanies which operate tanker tleets

1 COMSAT 15 selected as the chosen instrument 1o serve as the designated U S
sy, the Bill must not alter existing :ndustry arrangements by permitung
=~ AT to compete with others not so favored To permit COMSAT to serve the
;;mesuc market either directly or by means of an interconnectuion with domestic
Jarriers Dy sateilite communications would disserve the public since RCA Globcom.
ind vtaer international recora carriers. wnich supply the bulk of the nation s high
wss mariime communications via HF radio. would suil be providing HF service.
"wese carriers will be required to continue to mainta:n such facihties for the
‘ypesecabie future COMSAT should not be allowed to expioit a monopoiy over the
atest technology to the getriment of the existing industry

in conclusion. RCA Qiuocom does not believe that the present Bill. which would
\est exclusive control of manitime satellites in COMSAT. represents the preferred or
even an acceptable way to proceed in this area. At a mimimum. we believe it would
» premature to make a binding decision to piace the future of maritime sateilite
ommunications in the hands of COMSAT unul the study of COMSAT's organiza-
s.on and structure and the companton study of the public coast stations called for in
ne Bill are completed and the data supplied subjected to critical evaluation. A
iecision which could have the effect of restructuring an existing industry providing
tal public services should be made only on the basis of compiete data on the total
.naustry

We accordingly urge vou to amend the Bill to provide for a partnership or new
<rporation to be financed by existing mantime carriers t0 be the US  designated
entity in INMARSAT. Such action will better serve the interset of the using public
and heip assure the maintenance of a healthy. viable US. maritime communica-
nons :ndustry

Thank vou very much

Mr Vax DEerLIN. Thank you, Mr. DeRosa.
Dr Naleszkiewicz?

STATEMENT OF WLADIMIR NALESZKIEWICZ. REPRESENTING
WILLIAM FISHMAN. NATIONAL TELECOMMUNICATIONS AND
INFORMATION  ADMINISTRATION., DEPARTMENT OF COM.
MERCE. ACCOMPANIED BY GREG SKALL. COUNSEL

Mr NaLeszkiewicz. Thank vou, Mr. Chairman.

My name is Wladimir Naleszkiewicz and | am appearing today
a8 a substitute for Mr. Fishman, who is scheduled to testify. Unfor-
tunately, the rescheduling of this hearing made it impossible for
Mr Fishman to be here due to a prior commitment to serve as the
US. representative to an international meeting of the OECD in
Pans. However, with vour permission. sir. I would like to offer Mr.
funman's written testimony for the record. and to summarize it
here only briefly. Thank vou, sir.

Pohceragtfh re\?rg_amzation of the Office of Telecommunications
Rrae \_e ~National Telecommunication and Information Admin-
N, NTIA, | served as a senior economist with the Interna-
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initially by certified common carriers in proportions to be deter-
mined By the Federal Communications Commission.
This approach avoids extending the Comsat existing statutory
monopoly into a new field It permits any carrier with a desire to
do so to invest in the new service provided that the FCC can be
satisfied that such investment is in the public interest. It also
spreads among a number of private companies the decision wheth-
er or not to join Inmarsat, and it minimizes the conflicts of interest
on the individual corporate level that any single existing corpora-
uon might have.
Under the administration’'s proposal. the FCC would retain ple-
nary jurisdiction over ownership in the entity in the first instance,
and could restructure such ownership as the public interest re-
quires from time to time. We believe it to be appropriate for the
legisiation to lay out the basic nature of the entity, whole leaving
1o the FCC the details of the intercorperate and other relationships
petween the entity and its constituent owners.
For these reasons, we urge the subcommittee to adopt the desig-
nated entity approach set out in H R. 9647, section 5.
Insofar as the governmental oversight is concerned, and since the
LS. Government accepts no financial and operational responsibili-
«v for provision of Inmarsat services, the entity's position as the
¢ S. participant in an international organization is rather delicate,
put at the same time it has to reflect and to be responsive to
national policy and governmental problems designed to carry out
sovernmental responsibilities and obligations; for instance, the
safety of life at sea.
While the entity will be a private corporation. there remains
areas of substantial governmental interest. Accordingly, in addition
to the provision of traditional full regulatory authority of the FCC,
we believe that provision should be included for Presidential over-
sight and coordination to ensure that institutional arrangements
and operation and procedures that are responsive to national inter-
ests and consistent with the foreign policy of the United States.
Mr. Chairman, [ understand that the H.R. 11209 was somehow
changed. and some amendments were made in that particular part
of the bill. Unfortunately, the U.S. mail being what it is. we have
not received it yet. The question of Presidential oversight. Mr.
Chairman, is very important in our view. and [ know the prowi-
s:1ons exist in both bills. H.R. 11209. with the adjustments, as
counsei explained, would probably take care of our concern.
Furthermore. we have a slight problem in the text. We would
suggest that in H.R. 11209, should H.R. 11209 be the prevailing
lext, language appearing in section icaxt) of H R. 9647, conferring
certain war powers on the President, as in section 606 of the
Communications Act of 1934, be added. Mr. Chairman.
In summary, we believe the structure of the entity should be
sufficiently defined by legislation to ensure an effective, unified

- position, be responsive to both government and non-govern-
ment needs, encourage maximum private sector participation, and
commercial competition, and provide effective maritime service at

Tunimum possible cost to the user.

B—xno..._
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DEPARTMENT OF JUSTICE,
ASSISTANT ATTORNEY GENERAL,

Washingtos, D.C., Moy 26, 1978,
Hox. Howanp W. Caxxonw, ’ M

CAairman, Commiitce on Commerce, Science, and Transportation,
U.8. Bcnate, Washington, D.C.

Dzaz Ma. CHAIRMAN: This is in response to your request for the views of
m&lﬁ J\}rst}ce on 8. nlul. s bAuclt e:tdtl:% the “International mn&

obile e Telecommunications 1977.” This proposed legisla
has been carefully reviewed. ’ ton

8. 2211 has been proposed by the Ofice of Telecommunications Policy to pro-
vide the institutional framework for United States participation in the Inter.
national Martime Satellite Organisation (Inmarsat). Inmarsat is an inter.
national comsortium organised under the auspices of the Inter-Governmenty]
Maritime Consultative Organisation, a London-based, specialised UN agency
responsible for promoting cooperation on technieal matters affecting shipping
When deployed, the Inmarsat system will afford superior ship-to-shore ang
ship-to-ship communications services via space satellite evidently at distances
100 miles or more from shore; at closer ranges, existing high frequency angd
""i"h high frequency radio communications systems would be employed.

s proposed legisiation is modeled on the 1962 Commp tions Satellite Act
(47T UAKC. 01 et seq. (107U}, WHICh provided the legisiative basis for U}
_lnvolv D n the Internatior [Flecommunications SRR CHIRIT R by

¥ of & specisl rorporation, Cop dor section 5 of 8. 221 B0

peclal corporation wonld be formed [0 répresen . U5, Serenty T JHNrgy
%tuz [0 & Yoreign policy guidance of ‘_:;'Dmrﬁ'i Department g
31t 'y « v Tud orpo Al pald D 0 hed O U.S. éommun
“chtiond common carriers, as authorised by the Federal Communications Com.
mission. At the outset, only such carriers as invest in the corporation woulyq
be allowed direct accesa to the Inmarsat system. End users, therefore, would
be required initially to contract for services through one or more of the carrier
investors. Five years following the enactment of 8. 2211, however, end usens
would be afforded the opportunity to invest in the special corporation at their
option and thus achieve the ability to directly avail themselves of its services,
under such reasonable terms and conditions as the F'CC may prescribe.

8. 2211 clearly deals predominantly with foreign policy and regulatory, not
competition policy topics. The DepaFtment of Justice, however, has been con-
cerned that no unnecessary, artificial constraints on competition and customer
choice be imposed in maritime communications as have been imposed with
respect to general! purpose international communications. Under the 1982 Com-
munications Satellite Act, for example, the FCC has barred Comsat from re
tailing services directly to end users. Comsat has been relegated to the role
of a “carrier’s carrier,” with the result that users have paid artificially inflated
prices. Ses Authorized Users, 4 FCC2d 421 (1908), reconsid. denied, 8 FCC24
511 (1987). In other international communications services, the range of com-
petitive choice available to users has traditionally been constrained, with users
required to deal with certain carriers and not with others. See, eg, /TT
Worldoom, Inc. v. FCC, 655 F. 2d 1125 (24 Clr. 1977) ; Western Union [nter
nationsl v. FCC, 044 F. 24 87 (24 Cir. 1976).

The threat that customers may switch their business, or vertically integrate
to satisfy tbeir requirements, clearly can have a restraining influence on the
prices that suppliers charge, and provide an invaluable -spnr to assure suppller

Improved
ocean shipping. 8. 2211 appears to be a
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U.8, maritime interests will bave available to them the {mproved communi-
cations services offered via the Inmarsat system. This proposed legislation
raises foreign policy and regulatory issues. In those respects, we would defer
to the considered views of the Department of State and the Federal Communi-
cations Commission. S8ubject to those views, however, the Department of Jus-
tice has no obfection to the enactment of 8. 2211

The Office of Management and Budget has advised that it has o objection
to the submission of this report from the standpoint of the Administration’s
program.
Sincerely,

Parxtora M. Waln,
Adsnristant Attorney Genorsl.
Senator Horrrxas. We are especiaily plessed to see our friend
Charles Ferris, Chairman of the Federal Communications Commis-
gion. Welcome.

STATEMENT OF HON. CHARLES D. FERRIS, CHAIRMAN, FEDERAL
COMMUNICATIONS COMMISSION; ACCOMPANIED BY WALTER
HINCHMAN, CHIEF, COMMON CARRIER BUREAU; AND ROBERT
BRUCE, GENERAL COUNSEL

Mr. Fereus, It’s good to be here, Mr. Chairman. With me today is
_Mr. Walter Hinchman, Chief of our Common Carrier Bureau, and
Bob Bruce, our Geneni Counsel.

I am pleased to have this opportunity, Mr. Chairman, to comment
on international maritime satellite telecommunications developments.
As you kmow, on March 13 the Commission considered s number of
options for the organizational structure and operational arrange-
ments for a U.S. operating eatity to provide maritime satellite com-
munications services. This matter is still under review; but in my
statement today, I will discuss what appear to be the sigmificant
issues impacting on the provision of maritime satellite telecommuni-
cations services.

The presently operating Marisat system constitutes the first appli-
cation of satellite technology to maritime communications. ugh
s system of three synchronous satellites, owned and operated as a
joint venture by a consortium of four U.S. common carriers, Marisat

rovides maritime voice and record communications services to the

.S. Navy and to commercial maritime users. The Commission au-
thorized Marisst only as a developmental frogum for a period of
5 years, ending in 1981. From a commercial standpoint, its primary
purpose has been to demonstrate the feasibility of maritime satellite
service and to establish system and operstional parameters. Com-
mercial voice and telex services began in the summer of 1976; and
there are currently over 100 commercial shipboard terminals access-

mﬁ:‘ Marisat system.
principal question rding maritime telecommunications is
bow to assure the continued availability of maritime satallits com-
munications services beyond the design life of Marisat. This question
tcompasses & number of subsidiary issues: One, should the United
3"“3 participate in the proposed Inmarsat system, or seek some

lernative arrangements for provision of internstional msritime
Wtellits telecommunications servicest Two, what entity should be
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effectively compete in accordance with the mandate laid down by

Congress in 1962 in the Communications Satellite Act.
Thank you.

[The statement follows:]

STATEMEST OF E. A. GALLAGHER. CHAIRMAY, YWESTERY UNION
INTERNATIONAL, INC,

Good morning, Mr. Chairman, T am E. A. Gallagher. I am Chairman and
Clief Executive Officer of Western Union International, Inc., and President

and Chief Executive Officer of {ts parent, WCUI, luc. For your convenience, a
sutamary of my testitnony follows:

SUMMARY

1. Comsat is a carrier's carrier, not a carrier's competitor. and its opls
authorized users are the international full service carriers. This was Con-
gress' intent when it created Comsat in 1962 for its Intelsat mission, and the
FCC bLas followed that intent to date. This is an equitable result because of the
monopoly benefits conferred upon Comsat by Congress, and the financial bene-
ﬂ!sr;:onferred upon Comsat by both the U.S. Government aud the international
carriers.

2. Tbis basic {ndustry structure and national telecommunications policy

should not be revamped in legislation for the infant maritime sateliite market,
which legislation is only needed for the purpose of enabling the U.S. to sign
the multinationa! Inmarsat agreement by the third quarter of 1979.
. 3. The public will benefit from a continuation of the competitive offering of
maritime satellite service in which WUI and any other qualified international
carrier fills a meaningful role through ownersbip of its satellite circuits.
Neither Comsat nor any other carrier should be granted sole U.S. ownership
of either the earth stations or the spacecraft.

4. WUI, by virtue of its existing maritime satellite circuit ownership, was
able to announce, subject to FCC approval: (i) a 33 percent rate reduction for
maritime telex calls; and (il) a new Marigram message service to enable
shipboard crews and passengers to ocntact their friends and familles via
satellite at $2.25 per Marigram message. as compared with $30 for a telephone
call via satellite. WUI's strong credentials in maritime satellite communications
are outlined later in this testimony.

5. Comsat has virtually an uncontrolled stranglehold over satellite com-
munications. Any further statutory monopoly powers for Comsat would bLe
harmful to the coansumers and would increase the many couflict-of-interest
positions now occupied by Cowsat.

COMBAT WAS CREATED FOR A SPECIFIC LIMITED PURPOSE, NOT TO DOMINATE
INTERNATIONAL COMMUNICATIONS NOR TO RESTRAIN COMPETITION

Under current law, international point-to-point telecommuaications via
the Intelsat system is provided to the consumers br {nternationa! full service
carriers, including YUI. These carriers obtain satellite circuits from a sole
source—Comsat, who is a carrier's carrier. Comsat has not been unleashed
in competition with the carriers. Indeed, fair competition would be impossible
because Comsat has a statutory monopoly over Intelsat satellite circuits and
has been "actorded subsidies and other support by the U.8. Government and
by the international carriers.

In the case of the pilot maritime mobile satellite system (Marisat), both
the international carriers and Comsat bave been accorded a parity of oppor-
tunity. Each of the four Marisat carriers—Comsat General, RCA Globcom,
WUI and ITT Worldcom—own and operate its own discrete circuits in both
the space segment and the earth stations. Accordingly, there is no carrier's
carrier concept today in Marisat. However, we accepted this compromise ar-
rangement without prejudice to our firm views regarding Comsat's more proper
role as &8 wholesaler, because this pilot system is dedicated primarily to the
U.S. Navy and there is limited commercial capacity. Moreover, we shared the
FCC's expectations (since proven wrong) that Comsat and its wholly-owned sub-
sidiary, Comsat General, would operate independently and at arm's length.
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23 A separate corporate entity and sot as a mere division of its parent (48 FCO
24 529).

Comsat already has a stranglebold oo satellite communications, aided and
abetted by its statutory monopoly under the Communications Satelllite Act of
1962. Comsat's many-faceted roles, as outlined above, make it the bridge between
A.T. & T. and IBM, and give it the aliure abroad of a U.8. quasi-goveromental
entity. Consequently, Comsat is possessed of tremendous commercial leverage,
domestically; and is clothed with the appearance of pear-goversmental power,
sbroad. Less advantaged U.S. companies will fiud it ever more difficuit to
compete with Comsat in its pon-monopoly endeavors, and they will be absolutely

foreciosed in the Comsat-monopoly sectors.

KO KLIGIBLE CABRIER SEOCULD BE EXCLUDED FROM A MEANINGFTL ROLE IN MARITIME
BATELLITE COMMUNICATION

WU arcd the other three Marisat carriers assumed the risk and provided the
seed money for the world's first commercial maritime satellite system. Each of
these carriers has acquired valuable experience in maritime satellite operationa,
but there is no assurance that they will galn any SBnancial profit, or even
recover their ipvestment from this developmental system. Additionally, WUI
and the other Marisat carriers have expended coansiderable efforts in their
negotiations among themselves, with A.T. & T. and TRT Telecommunications
Corp., and with the European Space Agency, all concerning the second genera-
tion system. WUI has also supplied expert representation to the U.S. delegation
to the many pre-Inmarsat conferences, and to the Inmarsat Agreement Inter-
national Preparatory Comunrittee. -

Any legislative exclusionary policy disqualifying carriers from ownership
eligibility in ultimate commupications systems, after such carriers undertook
the risk of funding tbe init!al developmental system, would be highly lnequi.
table. Not only would these ploneering carriers be deprived of tbeir ultimate
opportunities to recoup tbeir losses from the pilot system, but also the con.
sumers would be deprived of the expertise of these carriers and the competitive
benefits that they would bring to maritime satellite services and sbipboard
terminals.

If WUI is to be disqualified by legislative fat from any future meaningful
role in maritime satellites, WUI will be forced to reexamine its proposed
participation in the second generation system, whose planning must move for
ward expeditiously this year.

A new broad-based corporation should be established to become the U.S.
entity for Inmarsat. Each of the four existing Marisat carriers should be
deemeq eligible to participate, as should any otber U.S. carrier whose partici-
pation is determined by the FCC to be in the public interest. The magnitude
of the ownership participation by each carrier sbould be determined by the
FCC. Howerver, no single carrier should be authorized to own more thaa
49 percent of the new corporate designated entity, unless such greater owner-
ship is required for the purpose of reaching 100 percent.

There are various bills available to the Subcommittee which would accom-
plish this result. Ope of those bills is 8. 2211 which was introduced by Senator
Hollings for himself and Senator Stevens on October 17, 19877. This bill was
introduced at the request of the Administration, and {ts companion H.R. 8647
bas been supported by the State Department, the former Office of Telecom-
munications Policy, and the Maritime Administration.

Tbis Subcommittee’s staff working draft. dated April 28, 1978, contains the
framework of an acceptable bill, and WUI's counsel has submitted some pro-
posed revisions to your staff. WUI's counsel will be pleased to work with your

staff in implementing policy decisions of the Subcommittee. Hopefully, they will
provide the basis for 8 meaningtul role for WUI and any other qualified carriers
in maritime satellite communications.

Thank you for according us the opportunity to testify.

Senator HoLrings. Thank you, Mr. Gallagher.
Mr. Knapp, I think you are the next gentleman—3fr. George F.

Knapp.
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