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BY HAND DELIVERY

Magalie Roman Salas
Secretary
Federal Communications Commission
445 Twelfth Street, S.W.
Washington, D.C. 20554

Re: Ex Parte Presentation:
In the Matter of Minnesota Petition for Declaratory Ruling Regarding the
Relevance of Section 253 of the Telecommunications Act to an Agreement
Governing Access to State Freeway Rights-of-Way (CC Docket No. 98-1)

Dear Ms. Salas:

On Thursday, July 1, 1999, Mark Johnson, Staff Attorney and Associate Director of
Policy and Partnership at the Intelligent Transportation Society of America ("ITS America"), and
Douglas L. Povich and Benigno E. Bartolome of Squire, Sanders & Dempsey L.L.P. met with
Robert Atkinson, Michael Pryor, Claudia Pabo and David Kirschner of the Federal
Communications Commission's Common Carrier Bureau.

At the meeting, the parties discussed the information presented in the attached
document. 1 In addition, the parties discussed ITS America's interpretation of the requirements
under Section 253 of the Communications Act of 1934, as amended, 47 U.S.C. § 253, and issues
raised in its filings in the proceeding.

The attached document is a court opinion in Minnesota Equal Access Network SystemsJ et
al. v. State ofMinnesota, et al., Case No. C8-98-5736 (Second Judicial District, County
of Ramsey) (May 4, 1999).



Letter to Magalie Roman Salas
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July 2,1999

Pursuant to Section 1.1206 of the Commission's Rules, an original and one copy of this
letter, both of which include the written material presented at the meeting, are being filed with
your office for inclusion in the public record. If you have any questions concerning this
submission, please contact the undersigned.

Sincerely,

Douglas L. Povich

Counsel for the Intelligent
Transportation Society ofAmerica

DLPlbeb

Copy: Robert Atkinson
Michael Pryor
Claudia Pabo
David C. Kirschner
Mark Johnson
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STATE OF MINNESOTA

COUNrY OF RAMSEY

Kinnesota Bqual Ace.... Network
Systems; :Inc. I' a Hinnesota
corporation.. and H.1Dn••ota.
Telephone AJuiociation, Inc., a
Kinne.ata corporation,

1:111,• ,_;',_'~",'

r.~~"

v.

State of Hinnesota" by James
Denn,Com'dsslanar of the
Hinnesot:.a Department of
Transportation" -ana Elaine
Bansen.. Comm.i••ioner of the
J!linnfUIQta Department of
Administration,

ICS!uaJ LLC.. A Color~ao 11m.ited
liability company,

DISTRICT COURT

SECOND JUDICIAL DISTRICT

Court File No: C8-98 -S73Ei

FINDINGS OF FACf I CONCLUSIONS OF LAW I ORDER

This matter was heard by the Honorable Kathleen~District Court ludge~ me dates

ofFebruary 8-10,1999 and February 16t 1999. After receipt ofwriuen arguments and

memorandums from aIlpartie~ the matter was taken under advisement

Based on the submi:ssions oftile parties. entire record, and the arguments ofcounsel, the

Court makes the following:
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FlNDINGS OF FACT:

1. The parties to the action are:

a. Plaintiff, :Minnesota Equal Access Network Services; Inc. (NrEANS), is a
~finnesot:a eotpQration with its prindpal place ofbusiness at 10300 Sixth Avenue
North. Plymouth, Minneso~ 55441. All ofMEAl.'lS" shareholder are
corporations or cooperatives that provide telecommunicatioM services within the
State of~i.innesota.~IBANS. through its suhsidiaries, provides both wholesale
and retail telecommunications services within and bet"wecn communities
throughout :M.innesota.including communities located along the freeway rights
of-way in lYfinnesota(RO\1ls).

b. Plaintiff, ~'fumesota Telephone AssociatioD, Incorporated (MTA)t is a ~esota
corporation with its principal place ofbusiness at 1650 l\ofinnesota \Vorld Trade
Centet.30 East Seventh Street. Saint Paut. ~finnesot~5S10L The members of
MTA provide both'l.v.bolesale and retail telecommunications services within and
betweenco:mmunities throughout ~tinneSQta, including communities located
along the freeway ROWs.. AU of~fTA~s members belong to MEANS.

c. Defendant Elwyn Tinldenberg {Tinldenberg} is the Commissioner of
Transportation for the State of ).1innesota. Defendant Tinldenbefg is responsible
for the operation ofthe Minnesota Department ofTransportalion (1'InDOT)a.nd
for theperitmnanee by :MnDOT ofits statutory duties as set foJ1h in M. S.
§ 161B. .G1Bij. During the pendency ofthis action, Defeudant Tinldenberg
succeeded former ofMnDOT Commission lames Denn and wu sub$tituted as a
named defendant by Stipulation ofthe Parties.

d.Defen.dant Da.vid Fisher (Fis.her) is the Commissioner ofAdministration fur the
State of ~fim:lesota. Defendant Fisher is responsible fot the operation of the
Minnesota Department ofAdministration Qvf;nDOA) and for the performance by
MnDOA of its statutory duties as set forth in lvt s. § 16B. ~gg. Duringthe
pendency of this action. Defendant Fisher succeeded former MnDOA
Commissioner Elaine Hansen and was substituted as a named defendant by
Stipulation ofthe Parties.

e_ Defendant-Intervenor ICSlUCN. LLC (lCS/UCN) isa Colorado limited liability
company Yfith its prineipal place ofbusmess at Denver. Colorado. ICSlUCN was
formed in 1vlay of 1996 for the pu:rpose ofnegotiating an agrecmentwith the State
ofMinnesota to implement a proposal submitted by one oflCSIUCN,s partIJ.ets
(International Communications Services, Inc.) and two other companies to install
the fiber optic network within the freeway and other trunk highway ROWs.
ICSlUCNand mother c.ompany, Stone and \Vebster Engineering,. Inc. (S&\V)
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eventually signed the Agreement that is the subject of this litigation.. S&\V.
whi<:h is not a party, later assigned its interest in the Agreement to another entity,
L~C LLC, whi<:n also is not a party to this litigation.

2. Trial was held before the Court over fh'e da~ with 12 witnesses testifying and

over 100 exhibits received. Thomas R. Shera.n, Esq., and Richard J. JobnsoIl.t Esq., Moss &

Barnett, 4800 Norwest Center, 90 South Seventh Street. Minneapolis. Minnesota, appeared for

plaintiffs. Donald J. Muetin& Esq., and Gregory P. Huwe, Esq., Assistant Attorneys General,

525 Park Street. Suite 200, St. Paul, l\tfinnesota, appeared for defendants. Daniel J. Connolly,

Esq.• and Eric E. Jorstad, Esq., Faegrc& Benson UP, 2200 Norwcst Center, 90 S<>u.fu Seventh

Street, ~fumeapolis, Minnesota, appeared fot' interVenor.

3. Freeway.sare highways characterized by fomor more lanes separated bya

median, restricted access from adjoining properties, no at·grade intersections, no traffic signals,

geometries accommodating higher speed travel, and little or no alumati,,-e use fur

accommodation ofutilities. They were designed and built to pr'CsetVc :safety furtbe traveling

pubu<:. Safety was a prim.a.ry reason foJ" the original decision to remove and restrict Utllities 00

4. The plaintiffchallenps the State's agreement ,,1th ICSJUSN regarding the

development operation. and maintenance ora fiber optic network: us:ins trunk highway and

freew-ay ROWs. This agreement is commonly referred to as the "Conne<:ting ~linnesota."

agreement. The following is the regulatory history of utility usage orROWs leading to the

Connecting Minnesota Agreement:

a. In 1959, the ~finnesotalegislature enacted Laws, Chapter .500, Article n~ Section
45 (now codified at M. S. § 161.45). which permits the placement of utility lines
within the State Trunk Highway RO\\ts. ''Trunk Highways" include all roads
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established or to be established under the provision of Article XVI~ Section 2 of
the lYfinnesota Constitution which are under the jurisdiction ofthe Commissioner
ofM:nDOT.

b. The Commissioner ofTransportation is vested v.'ith CQnsiderable authority over
the state~sTrunk Highway $)'stem.wne commissioner shall carry out the
provisions ofArticle 14. section 2 [creatin& improving; and operating the trunk.
high\Va~ .. system) ofthe constitution of the state ofMinnesota.'~ :Minn. Stat.
§161.20 subd. 1 (1998). Further;·~ commissioner is authorized by law ... to
locate, reconstruct, improvct and maintain the trunk highway system; ... and in
carrying out duties. to let necessary contracts in the manner prescnbed by Jaw.·'
MinD. Stat §161.20 subd. 2 (1998).

c. ),{nDOT*s Commissioner adopted andpmmulgated, effective August 1" 1961•
.MnDOT*s *Rules and Regulations" for theinstaJlation and maintenance ofutility
lines within Trunk Highway ROWs (Ex. 61 at p. 16). These "Rules and
RegulationsM were incorporated without modification in Minnesota Rules. Parts
8810.3100~, effective July 31. 1983. .

d. MliDOT'$ ROW RuLe ,generally allows the installation ofutility lines
longitudinally 'Within "non-interstato·· TIttt'I.k: Highwa.y ROWs defined as ~aIl trunk
highways which are not part of the interstate system.n These rules were ..
established during the time period that the Federal Highway Administrarion
(FHWA) prohibited the installation of utility lines within Interstate ROWs.

e. In.19S9, the FIDVA changed this polley. Before tha~ State :access to interstate
bighvrays for longitudinal installation of fiber optic oromer utilities was
restricted. State trunk bighWllySand other public roads by stale law ba,-'e been
relatively open to utilitifl:St since they were built Longitudinal access to interstate
highways was allowed only inhudship situations. A hardship situation arises
when the alternative is exttetnely difficult and unreasonably costly to the utility
consumer. ~finn. Stat. Sec. 161.45 and MimL Rule 8810.3300 subp. 4. Other
thanfreev;ay crossings which are routinely pennitt.ed, ~fnDOT has only
authorized longitudinal use of freeway right ofway for un1ities in tIm:e or four
instances in the past. Fr¢¢Ways in :Minnesota are therefore virCuanyfree of
utilities.

f. The FHWA changed its policy in 1989 and granted to states the right to allow
longitudinal installations of tiber optic cable and other utilities along interstate
highways.. The FH\VA required that any changes or proposed changes by states
be incorporated into a written policy which each state was requited to submit for
federal approval.
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g. After the USDOT policy change. each state was required to submit to the FHV.rA
its respective policy on granting utility access to freeways. On Gr about July.
1990~ MnDOT did $0 and that policy was approved. Both before and after 1990.
there have been "'er"j few instances where utilities were pennitted longitudinally
on Minnesota's freeway ROW', BegIDningin 1995, the USDOT through its
Federal Highway Adm.inistration (FHWA) has provided infonnation, guidan<:~
and encouragement to state transportation agencies on allowing fiber optic
faciliti.es on interstate highway ROWs under a variety ofscc:nario$. The federal
government Tefm to fiber optics projects which involve a barter ofaccess in
return for telecommunications services as 4'shared resource"' projects.

it In 1993. the b&.nnesota Legislature adopted an amendment to Minn. Stat. Sec.
174.02 adding subdivision 6 which authorized the Commissioner of
Transportation to enter into public-private partnerships for sharing facilities to
promote economice and technological development within and bet\Jf'een
governmental and non-governmental entities.

I. A 1995 amendment to :MinD... Stat Sec. 174.02 directed the Commissioner of
Tr:anspor"'~iontoprc"VeI1t unnecessary spending ofpublic moneYJ to use
innovative practices to manage the st:ate~sreso~ and to coordinate ~1nDOT's

activities with those ofother agencies. This amendment expanded the authority of
MriDOT to enter into agreements beyond just transportation·~lateds.ervices.

S. In 1995~ the American Association ofHighway Transportation Officials

(..-\ASHTO) developed a revised policy reg.arding the installation offiber optic lines within

intemate ROWs. It approved such installations. The Federal Highway Administration (FHWA)

then began to assist state departments of transportation in use ofROWs to meet their

telecommunication needs, including the need for ..intelligent tt'amport systems." These efforts

and use orROWs by private entities arc generally known as "shared res.ource" projects.. lttf.S.

174.02 encourages the state departments of transportation to implement such projccts.

6. Use of interstate ROWs for installation of fibet optics was approved' by AASHTO

because of significant differences between the safety implications of tiber optic facilities and

other utilities. As noted by AASHTO, these differences include the ability to install fiber optics
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vo.rith minimal disturbance of existing traffic and infrequent maintenance needs.

7. MnDOT's director ofAltemative Transportation Financing. h1t. Adeel Lan, was

familiar with the 1995 AASHTO policy change favoring installation of fiber optic lines with

interstate ROWs. During 1995, be reviewed and contmented on drafts of the FHViA shared

~ publications. Mr. tan also gathered information regardingtbe development ofshared

resource projects in other states.

8. At '-wlOUS times since 1914, ~fnDOT has contracted with private construction

companies to have its O'Wn telecommunication lines (meluding fiber optic and coaxial cable)

instdied longitudinally within metro area freeway ROl,Vs in order to operate MnDOT's Traffic

~{anagement System (ThIS).

9. This TMS is also used to transnlit b:'a:ffie information to private radio and TV

companies and to aprivaletraftic reporting company.

10. The ).fnOOAis responsible for the creation, operation, and maintenance ofa

statewide teleoomnnmicationnetwork ltfinn.. Stat. §168.46 and .46S (1998). The

CommiSslOt'l<et ''bas the responsibility for planning, development, and operations of.M:Net in

order to provide oost effective telecommunications transmi$$iQn sern'CCS to MNetus.ers.." )yfinn..

Stat. §16B.465, suM 1 (1998).

11. To carry out its duties, MnDOA·:sOffice oflntertechnology provides

telecommunications systems to a variet"j ofgovemmenta1entitie:s throughout the state through a

network of twelve hubs linked through lines leased from MCI and in part on the holEANS

network to a central location in St. PauL The leased lines make up the State's

te}¢commun.ications ·"backbone". Each oftbe hubs is further linked to communities in each
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county in Minnesota. The entire system has bee:nvariously known as ~'STARS.tt "l\J~'ET," and

the "State's Network."

12. The legislature authorized the Commissioner ofAdministration to enter into

agreements beyond the normal five-year tmn limit. Minn. Stat. §16B.4651' subd. 7 (1998).

13. The legislature again encouraged the joint exercise ofagency powers such as the

one involved in this suitbetw'een ,MnDOr and rdnDOA by enacting the fol1ov.'ing~

Subdivision. 1. Two or more governmental units. by agreement entered
into through'action oftheir governing bodies. may jointly or cooperatively
exercise any power common to thecontraeting parties or any similar
powers. including those which are the same except for the territoria1limits
within whicb they may be exercised. The agreement may provide for the
exercise of such powers by one or more oftbeparticipating governmental
units on behalfof the otherparticipating units.

Subdivision 10. Notwithstanding the provisions ofsubdivision 1 requiring
commonality ofpowers between parties to my agreem~the governing
body ofany govemmentalunit. . . may enter into agreem=ts with any
other govermnental unit to perfQnn on behalfof that unit any service or
function which thegovcnunental unit providing the service or function is
autborizedtoprovide for itself.

MinD.. Stat. § 411.59 (1998).

14. This statuteautborizes agencies to share commonpowen andnon-eommon

powm. The statute encoumges agencies to combine their scpuate powers for tIle good of the

agcnciC$ and the eomtituencies ~'bich they serve.

15. In December of1995, Mr. Lui presented to the M'nDOT Commissioner as well as

the ~fnDOA Commissioner apl'Oposal to ·-leverage" the freeway ROW Uin return for getting

some capacity." The proposal would mean that the State would beoomc part ofa shared

resource project.
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16. After presenting the idea to the :MnDOT and 1'.fuDOA Commissioners, :Mr. Lan

prepared draft Requests for Proposals (RFP) which he circulated for comment to industry

representatives and others in January 19%~ MoDOT's "fin.ar~ RFP (ax. 2 and 212) was

published by :MnDOT on February 20, 1996.

11. The final RFP seeks proposals that w-owd not only ucp]rovide MnDOT with

communication capacity for the future;., but would also "provide communications access to other

govenunenta] entity locations tbroughomthe St:a1~" and H ••• provide all geographic areas ofthe

State with fiber optic access to maintain economic vitality and to provide communicatioD$

18. The RFP expressedMnDOT~s mtent to otTer exclusive access to the interstate

ROWs for installation ofa private commercial fiber optic network in exehange for ··free" access

to the Network by both l\otnDOT and other State agencies.

19. The specific Goals and Objectives menrionedin 1vfnDOT's RFPs were:

3. to dGVc[op a pUblic-private partnership venture with communications
in..frastructure providers and operators to exclusively enter, install and develop
communications primarilywitbin state freeway right ofway. in exchange for
pro"liding operational eommunieatiooseapacity to the state;

b. to construct and mainram. a communication network for much ofthe area ofthe
state as possible;

c. to provide '{\.fnI)Or with communication capacity for the future;

d. to provide communications access to other government entity locations
throughout the state;

e. to provide the successful bidder exclusive rights toMnDOT freeway right--of.way
for commercial communication infrastructure purposes;

f. IvInDOT wishes to barter exclusive rights to freeway right-of-way
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in e.xchange for capacity to satisfy immediate and future state
needs,

20. In~ 1vfnDOToffered in its RFPs to:

a. provide longaterm access to certain :MnDOTrlght ofway including the exclusive
access for cormnunications infrastructure purposes. to the 1000 miles offreeway ~

both linear and spot location throughout the state;

b. consider providing exclusive ·use ofits freeway right ofway to the successful
proposer. No other private use fiber optic lines would be permitted on the
freeways other than the system that I1O"I-' exists along 1-94 between St. Cloud and
Maple Grove.

21. A workshop was held by MnDOTon December 13, 1995 whece~OT publicly

discussed its intention to offer exclusive access to its freeway RO'V in exchange for fiber optic

telecommunication services. MnDOT personnel and private partics attended the wmbhop. A

draft RFP ·wu created and circulated by ?vInDOT on Januaty 3" 1996 to public and private

parties, including theFHWA and representatives of the plaintift$. Responses and suggestions

were requested fromrhe recipients. A second draftRFP was circulated to an even wider

audi.enee ofpublic and private parties including plaintiffs on January 29 t 1996.

22. On Februa:ry 21,1996, rvmoOT publicly issued the final RFP. It Connally

published notice ofit in the State Register on February 20. 1996. FoUowing the issuance of the

RFP t :MnDOT held a preproposaJ meeting on rvlareh 21" 1996 to provide interested parties an

opportunity to ask qucs.tious and seek additional infoIlll4tion or clarifications. A follOW-up

mailing ofanswers to particular questions about the project was distributed on March 26, 1996.

This mailing empbasized that the State~s primary objective was to obtain a statewide

telecommunications network.

23. Each of the drafts as wen u the final RFP made it clear that the State was seeking
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a public*privatc partnership with communications infrastructure providers and operators to install

and develop communications systems using the state's freeway RO\V in exchange for proyiding

to the State operational communications capacity. Exclusive access to the freeway has been the

incentive offered by the State from the inception ofthe project.

24. On or about April 26.1996, four proposals responding to the RFP were submitted

to MnDOT by several interested pa.rti¢~ includingMEAJ.'lS and International Communication

setvieest Inc. (ICS). res's interest in tbeprcjcct was later assum.ed by Intervenor ICSNCN (a

newly Conned partnership).

25. The proposals were reviewed by an evaluation team made up ofpeople from

throughout f\.{nDOT; ~fnDOA,md from the FHWA. The team was assisted by two additional

panels: one dealing with technical issues and the other with administrative issucs. At least one of

tbe members of the review team bad supervisory responsibility for issuance of utility permits.

The evaluation team also inte.rviewed represmttativC$ ofall propoSeI$.

26. On or about August 14J 1996,·tdnOOT and MnDOA selected ICSIUCN's

proposaL This proposal was recommended by the team and approved by tbeCommissiol1Cl'S of

the OOA :mdDOT and by Govemot' Carlson, This telecommunications in.fi'astructure project

was given the name uConnecting Minnesota".

27. An attorney for MTA formally objected in writing to 1vfnDOT counsel on August

22. 1996 that the grant ofexclU$ive access to interstate ROWs was violative of federal law. They

did not question the legality ofthe process before that.

28. On Septernber9. 1996. and again on September 16, 1996, the hITA lobbyist.:Mr.

Knickerbocker, and ~rrA President, ~!r. Nowie~ met respectively with 1YIoDOT Commissioner
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Oenn and his staff and with ~fnDOA Commissioner Hansen and her staff to dissuade them from

going forward with Connecting Minnesota. as advertised in the RFP.

29. On September 4. 1996, MnDOT and ~fnDOA signed anintergovemmc:ntal

partnership agreement captioned: 'Memorandum ofAgreementfMinnesota Communicatians

Infras~turet' (Partnership Agreement). (Ex. 3).

30. The final written agreement bety,'eenthe State and ICSfUCN (Ex.. 1) was signed

on December 23, 1997 (the Agreement).

31. An amcndm.ent to the Omnibus Appropriations Bill was in,troduced (E.""t. 79; see

also Ex. 267; Ex. 261J p .. 3) ~i1ichwould have deferred implementation of the contract until the

public policy issues raised by the Agreement bad been addressed by appropriate legislative

committees. It failed to pass.

32. By letter dated I'Ifarch 12. 1998. Governor Carlson threatened to veto the

appropriations bill ifit includtd the amendment deferring implementation to allow for legislative

oversight

33. The announcement ofthe Agreementresttltcd in a number ofarticles and

editorials about Cormceting ~linnesotathroughout the state in January 1998.

34. The Agreement provided to ICS the right and the obligation to construct a fiber

optic network on approximately 2000 miles ofI\4nDOT's highway ROW. In return.. ICS is

obligated to install and maintain at least 48 strands offiber in three interconnected rings serving

the northern and southern pans ofMinnesota and the Twin Citie$ metropolitan area. Ten of the

dark fibers will be O'Wned by the State for whatever governmental uses it chooses. The State is

also entitled to 200A. ofthe lit capacity ofwbatever fiber that ICS nt. lCS is obliged to light at
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least two fibers.

35. ICS is also obliged to give the State the OPpqrtunity to connect to the network at

various intervals along the trunk highway ROWs. ICS is further obliged to provide up to $5

million in services and equipment to interconnect its equipment with the State~s existing

equipment.

36. In return for the teleoommunications services aM. facilities from ICS~ the State

agreed to grant leS exclusive aocess to approximately 1000 miles of freeway for installation of

its fiberoptie network as wen .as the fiber optic cable ofanyone else wishing to uSC: Ihe freeway

ROW'.

31. On non-fteeway ROW, there is no exclusivity and any. other utility is entitled to

use it for installation and operation of their fiber optic lines.

38. The period of exclusivity is ten yean. rcs also basm option to negotiate for

another ten years ofexclusiv'e a.ceCS$ but there is no contractual entitlement to such extended

exclusivity. For the final ten years of the 3Q...year contract, there is no right ofexclusivity. At tbe

end of the contract term, all fiber optic cable and associated equipment on the State's ROW will

then become the property of the State.

39. The Agreement authorizes Ies to be a wholesaler of fiber optic capacity to

telecommunications companies or to anyone else interested in using ICS~sfiber. It is also

authorized to sell dark fiber to anyone else. It is obliged to provide access to lit fiber and also to

sell its dark fiber on a competitively n~utral and nondiscriminatory basis. ICS cannot grant

anyone a favored status or preferred access that it does not provide to any other entity which is

similarly situate<L In addition, leS must install fiber optic cable for any other party, including
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competitors~ at the time it opens the trench for its own installation.

40. The Agreement allows ICS a single opporhmity to open a trench for installation of

its O'Wll fiber as well as thenbel' ofmy other entity. Ifmai.ntenance ofthe line is required during

the term ofthe Agreement, ICS is responsible for such maintenance.

41. The Agreement allows the State to terminate the Agreement at '¥\'iU for public

convenience. It pro'vides rem.edies for either party in the event oftermirtation. It also provide$

that ifany constitutional or legislative provision or a regulation is enacted during the term of the

Agreement which impairslCS's rights.. res can terminate the Agreement and would be entitled

to claim damages. The damages increase as the project construction continues. Anam~t

to the Agrmnent was granted to ICS on October 19, 1998. That Amendment allowed leS and

its new constmctionpattner UlAC,LLC to proceed on the first phase of the project without

meeting all oftbe conditions precedent set forth in the Amendment. The first phase oftbc

project in'r;'olved installation of fiber optic cable along 1-90 between l'vloorbead and St. Oow.

Constructioncom.menced on that portion on or about Oetober 19, 1998 with the in5tal1atiQD of

t\Vo 2~inch conduits through one ofwhi'Ch rcs will place 192 stnnd fiber optic cable. The

second conduit is available for a coUocator's cable.

42. The restriction imposed on utilities seeking toinstal1 their utilities longitudinally

atongfreeways has never been applied to utilities installed fOf, by, Of at the dircetion of:MnDOT.

The lieM'Ork. offiber optic cable along freeway RO\Vs in the Twin City area connecting its ramp

meter controls and camera with the :MnDOT Traffic Management Center in Minneapolis was

imtalled y,ithout applying fo,r or meeting any of the requirements ofMinn.. Rule 8810.3300.

MnDOT has also routinely used freeway ROW for installation ofelectrical, telecommunications.
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and other utilities which it needed or wanted.

. 43. The director ofllie rdnDOT office that issues utility pennits neichet' reviews ncr

seeks to enforce :my restrictions on use of freeYlay RO\V for utility installations which are part of

~{nDOTprojects. He has never applied Minn. Rule 8810.3300 subp. 4 to restrict MnDOT in any

way in its use of its o",n ROW.

44. :MnDOT~s intelligent transportation systems relies heavily on the presence of

fiber optic cable along trunk highway network. The anticipated deployment by 1v1nD0T of

projects such as the road. weather infonnation system, traveler infonnation system, integrated

corridor traffic m.anagemmt$yste~ and incident management system are a few ofthe projects

which will utilize tibet' optic technology that must be in place on the roadway ROW. In addition,

:MnDOT can use the netvvodc to provide voi.ce, data, and video t.ransmission among its statewide

system ofdistrict and maintenance offi:ces.

45. The demand for fiber optic cable is rising rapidly. The State needs more fiber

opdc networks to bring high speed, broadhandcapacity to many areas of th<:. state where it is not

now available or accessible. The benefits of this technology "AIill etIbance telecommunications

services to schools, .agencies. courthouses, and other public entities. These benefits will be made

available for the private sector in the dark and lit fiber that leS will install and market to

telecommunication service providers..

46. MriDOT7 :MnDOA, and ICS believe that the Agreement provides the best way for

1vfinnesota to develop such a network. The pla.intiffbelie,.,cs that the exclusivity in the

Agreement will stifle Minnesota's development. The Court is concerned only with the issue of

whether the Agreement is legal, not with whether it is the best one that the State could have
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made.

47. Connecting ~finnesota pro"~des: ICS with a ten-year guarantee of limited

exclushrity to the :freeway for approximately halfof its network. les must share the freeway

with any other coUocating companies that agree to have ICSinstall fiber for it at the time that

ICS places its fiber in the freeway. leS must provide competitively neutral and

nondiscriminatory aceess to both its lit and its dark fiber.

48. AItemativeroutes for installation Q·f fiber optic cable in ~fiImcsotaabound.

Corridors used by :railroads, pipelines. ovemead telephone and electrical lines, non·freeway trunk

highw-ays, county roads. and municipal strectsare all commonly available to telecommunications

companies. Freeway ROWs are a prized route by private companies because oftbeir advantag,es.

They directly connect major popnlation.areas and are relatively easy to maintain.

49. ICS was awarded the freeway ROW access benefits after winning a publicly

announced, open, and ct.lmpetitive process in which plahltiffMEANS participated.

so. During 1996, 1991, and 1998t ~fr. Lan andl\rfr. SCbnellman continued to
.....

communicate With various interested legislators about the ,projoc:t including Representative

Je:nnings. Senator Kelly, and SenatorNo~ as well as staffmembcrs orother legislators. ,,;These

meetings were intended to keep the legislature infonned about the project and to answer

questionsthattbcy might have about the project. Rcp£e$CDtatives ofMnDOA and MnDOT

testified in legislative hearings in 1991 and 1998 about the Connecting Minnesota project.

51. During the 19971egis1ative session, legislation supported by the piaintiffMTA

was, introduced and discussed which would have precluded MnDOA from procuring

telecommunicatio.nsservices for its legislatively mandated network underMinn. Stat. § 16B.465
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except by '''Jease''.Duringthe 1998 legislative session. ~lTA lobbied for legislative proposals

that would have required legislative revie-tV ·ofand comment on the Agreement before it could be

implemented. These legislative proposals were introduced and considered but did not pass.

52_ Opponents of the ConneetingMinnesota project and critiC$ of the Agreement,

including MEANS and ~ITA and their respective members. have had ample opportunity to

oppose the Agreement. T'h¢y bave done so unsuccessfully atMnDOT.. ~In.DOA, the Executive

branch, and the Minnesota Legislature.

53. AASHTO adopted a resolution ofsupport of Connecting ~linnesota on Apri118,

1997 bceauseofthe profoundnationwide impact that it will have on state transportation

departm.ents' ability to develop and fi.n.ance intelligent transportation systc:ms through innovative

pUblic-private shared resources agreements.

54. Connecting lvfumesotawas granted the 1998· Award for Creative Excellenceby

the National Asscciationof State Directors ofAdmin.i:sttation and General Services in the

TecbnologylTC(:bnoJogy Application. Category on August 4, 1998.

CONCLUSIONS OF LAW

1. The Agreement does not impair the police power and public pOlley discretion of

the ~finnesota Legislature.

2. The Agreement does not impair or eliminate the ability of the Commissioner of

Transportation or his succesSClr to fulfill any statutory obligations.

3. The State's contractual grant to ICS/UCN oraccess to freeway right ofway for

installation offiber optic cable docs not violate:tvfinn. Stat. § 161.45 or:MinD. Rule pt &810.3300

subp.4.
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4. The Agreement does not preclude consideration ofapplications ofother fiber

optic providers for access to the freeway under Minn. Stat- § 16L45 or MinD. Rule pt.

8810.3300.

S. The grant of freeway access to leS under the .;\greement does not exceed the

authority of the Commissioners ofAdministration and Transportation.

6~ The Guidelines and Policy on Procedures for Accommodation ofUtitities. on

Highway Right ofWay submitted by the Commissioner ofTransportation to the Federal

Highway Administration does not have the force and effect onaw and does not create a legally

enfo~eable right or obJigationwith regard to the plaintiffs.

7. The Agreement between the State ofMinnesota by its Commissioner of

Transportation and its Commissioner ofAdministration and ICS/UCN, LtC and Stone and

Webster Engineering Corporation is a valid, legally binding contract, and is not void;ofno force

or effect, unautbor:izett or oontratyto public policy.

8. The Agreement does not illegally discriminate against other potential·usersofthe

freeway rights orway.

Based upon the above Findings ofFaet and Conclusions ofLaw:

rr IS m:"REBY ORDERED:

1. The PJ.aintiffs' complaint is dismissed in its entmrty.

LET JVDG:MENT BE ENTERED ACCORDINGLY.

Ka een Gearin
District Court Judge
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The Court rejected aU of pIaintitfs~arguments in this case. This allows the State ofMinnesota

to continue with the Connecting JI,·finnesota project. This project is unique. ItaUows the State to

obtainnber optic cable services in exchange for exclusive- access to its freeway righls of way.

Access to these rights ofway is sought after because the freewa)'s d.itectly connect major population

~ are~ and aUowthc conduit owner easymainten.ance,

Fiber optic cables are to our future as lelephone lines were to ourpast The State ofMinnesota,

its private eitizens~ and its business entities need to have telecommunications services in order to

succeed in the twent'/~fi.rstcentury. Government cannot cling to thctraditional waysofpwclwing

senices. It must 1'WIXimize its humanmdphysical n:sou.tees. The legisl3tUre has recognized these

truths by encou.ragtng State ageneies to sbareresow:ces and to initiate pubJic.privat:e ventures.

The Depart:I:m:nts ofTrmsportatiol1 and Administration lawfully entered into an Agreern~t with

the intervenor" ICSIUCN, LLC in order to proeurefiber optic telecommunications services ami

facilities onstate tru.nkbighwa)'S and int:erstates. The Sav1<:es are being procured for the use ofthe

:MnOOT and other state agencies as weD as pUblic institutions suchas hltra.ries,college:s and <:curts..

The plaintiffs have failed to sustain ·their burden ofpto9ing citbet' that the State did.qythi.ng illegal

or that the Agreement is in any way unauthorized or contrary to any state law, rule, or constitutional

provision. Griswold v.· Ram3t1)1 County, 65 N. W:2d 647 (MUm. 1954). This joint venture became.
possible when the interstate rights ofway became more aceessible to the states in 19S9.

In 1995; the Minnesota Legislature reaffirmed its intention that both the Commissioners of

A.dm.inistration and Transportationgive priority to the reduction ofspcndit1g ofpublic monies white

1



at the same time using innovative prnctices to manage their respective departments. Act ofMay 30~

1995. ch. 248.• Art. 11. sees. 2 and 12, 1995 MinD. Laws 2451 and 2458~ codified as ~finn. Stat. §§

16B.04 mbd.. 4 and 174.02 subd. la. This legislation provi~

It is part ofthc department's mission that within the department's resources
the commissioner shall endeavor to:

(l)prevcnt the waste Of unnecessary spending ofpublic money;

(2) use innovative fiscal and hmrum resource practices to manage the state's
resources and operate the department as efficiently as possible;

(3) coordinate the department's activities wherever appropriate with the
activities ofother government agencies;

(4) USC technology where appropriate to increase agency produetivity,
improve customer service:. i.ncreasc public access to infoonation about govemrnen.l:t
and increase public participation in the business ofgovernment.

The two commissioners were also authorized to combine their authorities in cooperative

va:J.Wres. M'~ Stat 471.59 (l998) provides:

"Subd. 1. Agreement. Tw'O more governmental u:ai~ by agreetnent ..• mayjointly
or cooperathrel)' exercise any powers common to the contracting parties or any
similarly powers ....

Subd. 10. Notwithstanding the provisiOJis ofsubdivision 1 requiring commonality
of powers between parties to any agreemeD4 the governing body of any
governmental UDit ••• may entGr into agrecmCl.l.t$ with any othergovernmental entity
to perform on behalfofthat unit any service or function which tbegovmnncntal unit
providing the service or function is authorized to provide for itself

This legislation further expands the authority ofeach ofthe Commissioners to assist one another and

share both their like and unlike mponsibilities and authorities as was done in the joint venture of
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Connecting Minnesota. The September 4. 1996 Memorandum of Agreement betYleen lhe two

commissioners demonstrates the intent of the parties to combine their powers and resources to

accomplish the technological advances needed to fulfill their statutory rt$ponsibUities.

The Commissioner ·of Administration bas authority for and jurisdiction over the State's

telecommunications. MnDOA also has long-standing authority to uti1ize requests for proposals to

acquire utility services where the proposal was the basis of a negotiated agreement The

Commissioner ofTransportation has plenary p<)wer over the trunk highway system and its uses.

The lVI'o Comm.issioners have authority to combine their respective authorities in furtherance of

their duties and responsibilities under the Joint Exercise ofPowers Act }'-finn. Stat. § 471.59. Both

Commissioners have been le-gislatively directed., among other things. to reduce spending of state

money, to use innovative pra<:tices to manage state resources. to coordinate activities with one

another, and to use teclmology to improY"C customer service. Minn. Stat. §§ 16B.04 and 174.02

subd. 1a (1998).. They chose to exercisetbis authority bycrcating the Connec.ting Minnesota

project. The plaintiffs.mised a plethora ofchallenges to this project. This Court believes that this

type of project is legally allowable. The State used a valuable resource (inters.We ROWs) to

purchas~ by barter~mothervaluableres~u.ree (fiber optic services). The fact that the plajntiff" who

are in competition with theintervmor and are unhappy with the terms of the Agreement and the

choice ofICSjUCN, does not mean that the State has acted illegally.

K.G•
.,
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