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Secretary

Federal Communications Commission
445 Twelfth Street, S.W.

Washington, D.C. 20554

Re:  Petition of the State of Minnesota for Declaratory Ruling
CC Docket No. 98-1
Ex Parte Filing

Dear Ms. Salas:

The Minnesota Telephone Association (“MTA”) provides for the record its
comments on:

1) the May 4, 1999 decision of the District Court for Ramsey County,
Minnesota;

2) the Supplemental Filing of the United States Department of Transportation
(“US DOT”) submitted May 21, 1999; and

3) the ex parte filing of the State of Minnesota, dated June 16, 1999.
The Minnesota District Court Decision.

The case of Minnesota Equal Access Network Systems, Inc. (“MEANS") et al. v.
State of Minnesota, et al., Court File No. C8-98-5736 was initiated by MEANS and MTA
to determine the authority of the State under Minnesota law to enter the Agreement which
is also the subject of the Commission’s proceeding in CC Docket No. 98-1. The case was
based entirely on Minnesota law and raised no issues under the federal Communications
Act in general or Section 253 in particular. The Minnesota Court concluded that the
state’s grant of access to freeway rights-of-way (“Freeway ROWs”) to ICS/UCN for

installation of fiber optic cable does not violate Minnesota statutes or rules.' N
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' The District Court Decision is being appealed to the Minnesota Court of Appeals.




However, the Court’s Findings of Fact do recognize the competitive advantage of
exclusive use of the Freeway ROWs. For example, finding No. 48 states:

... Freeway ROWs are a prized route by private companies because of
their advantages. They directly connect major population areas and are
relatively easy to maintain.

{Emphasis added.) The Court’s Memorandum further states:

... Access to these [Freeway] rights of way is sought after because the
Freeways directly connect major population areas, are secure, and allow
the conduit owner easy maintenance.

The Court’s Findings of Fact also recognize that the purpose and effect of the
Agreement is to leverage the advantages of exclusive use of the Freeway ROWSs in order
to obtain an economic benefit for the State. Findings 18, 19 and 20 recognize that the
express purpose of the project and the Request for Proposals (“RFP”) was to trade
exclusive access to the Freeway ROWs for “free” access to the Network.? Finding 23
notes that “Exclusive access to the Freeway has been the incentive offered by the state
from the inception of the project.”

The Court’s Findings also confirm that the Agreement resulting from the RFP
provides the incentive intended by the State. Finding 36 reads:

In return for the telecommunications services and facilities from ICS, the
State agreed to grant ICS exclusive access to approximately 1000 miles of
Freeway for installation of its fiber optic network as well as the fiber optic
cable of anyone else wishing to use the Freeway ROW.?

While the Minnesota Court concluded that a barter of exclusive use of the ROW
for economic advantage to the State was not unlawful discrimination under State law,’

? The RFP expresses MnDOT’s intent to offer exclusive access to the interstate ROWSs for
installation of a private commercial fiber optic network in exchange for “free” access to the
Network by both MnDOT and other State Agencies. Decision, Finding 18. See also, Findings 37
and 38.

? The concluding phrase in this quote “as well as anyone else” clearly refers to the fact that the
Agreement grants collocation rights to other parties who are willing to have their fiber installed at
the time ICS/ICN constructs its facility. In turn, this Finding is apparently referenced in the
Court’s Conclusion 4 which states: “The Agreement does not preclude consideration of
applications of other fiber optic providers for access to the Freeway . . ..”” The Court’s repeated,
and correct, Findings that the Agreement is exclusive demonstrate that this conclusion refers to
the Agreement’s collocation provisions. See, e.g., Finding 47. MTA has previously stated its
reasons why those provisions do not cure the barrier to entry violation of the Agreement.

4 See, Decision, Conclusion 8,
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such a barter is directly at odds with both the letter and intent of Sections 253(a) and (c)
of the Communications Act.

Further, there is no indication in the Minnesota Court’s decision that the
exclusivity granted to ICS was needed to protect the safety of the traveling public. To the
contrary, Finding 6 notes that the American Association of State Highway Transportation
Officials (“AASHTO”) approved installation of fiber optics on interstate ROWSs because
of significantly reduced safety concerns. In Finding 53 the Court concluded that the
AASHTO resolution supporting the Agreement was adopted because of the:

profound nationwide impact that it will have on state transportation
departments’ ability to develop and finance intelligent transportation
systems through innovative public-private shared resources agreements.

This finding supports MTA’s argument that the purpose of the Agreement is to
create monopoly rents to be shared between the State and ICS/UCN at the expense of
open competition. The Minnesota Court concluded that purpose did not violate state
law, but that conclusion does nothing to make the Agreement consistent with
Section 253.

The Supplemental Filing By US DOT.
The US DOT Filing shows:

1. That the primary effect and rationale of exclusive access arrangements are
to maximize the economic benefit to the State DOTSs, and that intelligent
transportation systems (“ITS”) and other shared resource projects can be
successfully implemented without imposing exclusive installation; and

2. That categorical exclusion of further fiber installations in Freeway ROWs
is not necessary to assure public safety.

The Access Report attached to the US DOT filing demonstrates that the
overriding effect and purpose for State DOTSs to grant exclusive installation rights to
Freeway ROWs is to increase the economic benefits and compensation that the States
receive from use of the ROWs.” While US DOT argues that the Commission should
support this result, there are three fundamental flaws in this argument.

> The Access Report reads in part:
[I]t appears that state agencies are able to better leverage ROW assets to achieve
public sector social and telecommunications objectives when ROW access is

constrained.
(At page 19.)

The Access Report concludes:
[Algencies that restrict direct physical access to ROW and/or restrict the window
of opportunity for project approval may be more successful in leveraging ROW
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First, maximizing a State’s economic return from allowing use of its ROWs is not
a goal of the Act, much less a justification for imposing competitive barriers to
installation of competitive facilities. Rather, Section 253(c) imposes explicit restrictions
on regulation of ROWs.

Second, maximizing such returns may in and of itself violate the requirement that
compensation be “fair and reasonable.” In Bell Atlantic-Marviand, Inc. v. Prince
Georges's County, 1999 WL 343646 (D. Md., 1999), appeal pending, the Court found
that a county ROW ordinance that imposed a fee based on 3% of all revenues received
from providing telecommunications service in the county violated the Act. After
rejecting the 3% fee, the Court went on to say:

There is a more fundamental error, however, in the manner in which the
County has calculated its franchise fee. The appropriate benchmark is not
the “value” of Bell Atlantic’s “privilege’ of using the County’s public
rights-of-way to provide telecommunications services in Prince George’s
County. Rather, the proper benchmark is the cost to the County of
maintaining and improving the public rights-of-way that Bell Atlantic
actually uses.

Id. at p. 11 (Emphasis added). The Court further stated that regulation of ROWs must be
limited to the types of activities described by the Commission in TCI Cablevision and
Classic Telephone. The Court’s conclusion is consistent with the position previously
argued by MTA.

Similarly, in AT&T Communications of the Southwest, Inc. v. City of Dallas, 8 F.
Supp. 582 (N.D. Tex. 1998), the U.S. District Court concluded that the attempt by the
City of Dallas to force AT&T to obtain a franchise to provide AT&T Digital Link (ADL)
service within the city. The Court specifically rejected the city’s claim that it could
impose conditions on a carrier that were unrelated to the use of the ROW. The Court said
in part:

Many of Dallas’s franchise requirements -- such as ... the dedication of
ducts and fiber optic strands to the City's exclusive use -- ... are totally
unrelated to use of the City’s rights-of-way, and are thus beyond the scope
of the City’s authority.

Id at p.593 (Emphasis added.) Maximizing a state’s return from use of ROWs not only
provides no justification for setting up competitive barriers, but also may in and of itself
violate the requirements of the Act.

assets to obtain statewide deployment of technologically advanced
telecommunications infrastructure that will enhance universal service and support
transportation management needs.

(At page 21))
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Third, the Act rests on the premise that market forces will best serve the
development of telephone competition and that states should not be allowed to
manipulate use of ROWs. As the Court said in Bell Atlantic:

It was Congress’s intention that market competition, rather that state or
local regulations, would primarily determine which companies would
provide the telecommunications services demanded by consumers.

Idatp. 6.

In contrast, US DOT’s argument implicitly rests on the premise that manipulation
of the opportunities to use Freeway ROWSs by State DOTSs is an appropriate means by
which to encourage competition and deployment of facilities in rural areas. Further, State
DOTs have no role under either the Act or under the laws of most States (including
Minnesota) to set telecommunication policy. There is certainly no indication under the
Act that State DOTs should become yet another layer of governmental
telecommunications regulation or policy setting. In re TCI Cablevision of Oakland
County, Inc. 12 FCC Rced. 21396 (FCC 1997).

The Access Report also confirms that exclusive usage policies are unnecessary to
implementation of ITS or other shared resource projects. Of the nine projects studied,
only three contained categorical exclusive installation rights, one of which (Missouri)
predated passage of the Act.® Another of the three (Virginia) is under negotiation and has
not been finalized.” Two of the projects allow unrestricted access to Freeway ROWs.?

The US DOT filing also relies on over-broad data which aggregates all accidents
resulting from all types of road construction, road repair and other construction
activities.” Fiber optic installation in Freeway ROWSs was approved by AASHTO;
however, because it was unlike road construction and unlike other types of utility
installations and could usually be located so that there was no activity on the traveled
road surface. Data developed by the National Cooperative Highway Research Program
of the Transportation Research Board of the National Research Council (“NCHRP™)
confirms that the risks resulting from construction vary dramatically based on both the
type of construction and the location of construction in relationship to the traveled road
surface.”® The NCHRP concludes that construction activities off the traveled road

5 Supplemental Filing of US DOT, Attachment 1, p. 19.

7 Id.

® Id. at p. 20.

® Supplemental Filing of US DOT at p. 3, and Attachment 2.

" See, Table 10 to NCHRP Research Results Digest September 1996, Number 192 attached to
MTA filing dated December 22, 1998.

268061/1 5



surface do not even merit a reduction in speed limits within the construction area." The
NCHRP has also concluded that utility activities installations have little or no effect on
motorists."?

US DOT has access to extensive traffic safety data. The fact that US DOT has
presented no data relating to utility or fiber installations occurring off of the roadway
surface strongly suggests that such data would not support US DOT’s position

US DOT also seems to recognize that fiber installations at the edge of wide
Freeway ROWs do not pose significant risks.” US DOT suggests that many Freeway
ROWs will not allow such installations, indicating that the Minnesota DOT has said that
less than 50% of its Freeway ROWs are wide enough to allow construction activities to
occur off of the road surface." On the contrary, the Minnesota DOT merely says that less
than 53% of its Freeway ROWs are 320 feet wide."

Even in areas where Freeway ROWS are narrower, there are readily available
alternatives that limit activity in the ROWs without imposing competitive barriers to
installation of competing fiber facilities. These alternatives include installation of
multiple conduit systems, such as the system that MnDOT previously required AT&T to
install in 1990, and that have also been installed in several other states cited in the US

' «procedure for Determining Work Zone Speed Limits,” Research Results Digest, National
Cooperative Highway Research Program, September 1996, p. 26, (attached to December 23, 1998
MTA filing states in part:

Work zone speed limit reductions should be avoided whenever possible,
particularly in work zones where all work activities are located in shoulder or
roadside areas . . ..

12 1d. See also p.31.(Generally recommending no speed limit reduction if construction occurs
more than 10 feet from the traveled road surface.)

¥ US DOT says:
Although it is true that this risk is small in some conditions or for some segments
of these projects, the fact remains that there will almost certainly be more

accidents.
Atp. 5.

" Id. at p. 3.

B June 16, 1999 Letter to Magalie Roman Salas and Carol E. Mattey from State of Minnesota, at
p- 4.

'¢ See, copy of Innerduct Placement Agreement between State of Minnesota and AT&T
Communications of the Midwest, Inc. attached which required an 4 duct innerduct system in
approximately 75 miles of freeway ROW between St Cloud, Minnesota and Plymouth, a
Minneapolis suburb.
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DOT Access Report.”” Competitively neutral administration of those systems is also
feasible, as demonstrated by the Empire City Subway system.'*

In addition, a number of states have adopted policies allowing multiple
installations of fiber facilities in Freeway ROWs, including Iowa, Wisconsin, '
Oklahoma, Arkansas, Illinois, Kansas and Texas. These policies could be adopted only
after review by US DOT to assure that safety would be preserved. Similarly, although
Minnesota DOT now asserts that exclusive installation rights are needed to preserve
Freeway safety, it adopted a policy for Freeway use in 1990 that US DOT reviewed and
that did not require exclusive installations. Further, in 1991, Minnesota DOT sought
legislation allowing it to impose fees for allowing fiber installations in Freeway ROWs.*

Thus neither US DOT nor Minnesota have established any basis by which the
Commission could conclude that either, safety requires the long term excluston of other
fiber installations or that the Commission must subjugate its Communications Act
obligations to their unsupported claims.

US DOT suggests that if State DOTSs are not allowed unfettered discretion to limit
access as they see fit, they “may revert to an outright ban” on access.” The threat of an
unreasonable response from the States should not influence the Commission’s
enforcement of Section 253. If State DOT's choose to forego installation of ITS systems
rather than make such readily available, completely safe accommodations to competition,
the fault is not with the Commission or with Section 253. Accordingly, the threat of
unreasonable State reaction to enforcement of the Act should be ignored.

"7 See, US DOT, Attachment 1, Table | which shows that Arkansas, Colorado, Kansas, and
Oklahoma projects involve significant amounts of conduit to be installed.

¥ See, March 24, 1999 Letter to Magalic Roman Salas from Dee May, Bell Atlantic

1% Attached to this letter are excerpts from the State Highway Maintenance Manual issued by the
Wisconsin Bureau of Highway Operations. The Wisconsin policy sets forth specific
requirements for construction of communications facilities on the longitudinal axis of Freeway
ROW, but does not limit the number of entities who may construct such facilities.

* In 1991, Senate File 528 was introduced to amend Minn. Stat. §161.45 to both override Rules
8830.3300 and to charge compensation for allowing fiber optic installations in Freeway ROWs.
The legislation failed to pass because of opposition to allowing MnDOT to impose fees for ROW
use.

' Supplemental Filing of US DOT, p. 2.
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The Minnesota Ex Parte Filing

The State of Minnesota’s latest ex parte submission contains primarily a repetition
of its prior arguments that do no merit any further reply.” Two points should, however,
be clarified.

First, the State of Minnesota asserts that ICS/UCN is obligated to allow users to
obtain an “Indefeasible Right of Use.” While this is an interesting assertion, it is
reflected nowhere in the voluminous Agreement between the State and ICS/UCN. The
only mention of sale of fiber is an ability of the State to prevent such a sale, which is
effective if ICS/UCN chooses to make such a sale.” The assertion of the State’s attorney
is no substitute for the absence of any contractual obligation on ICS/UCN.

Second, the State quarrels with MTA’s assertions that the photographs of ROW
previously provided are “typical” of the Freeway ROW in Minnesota. However, the
State confirms MTA’s point. The State notes that MTA’s discussion of typical rural
Freeway ROW indicates that such a Freeway ROW would be “at least 285 feet wide.”
The State then points out that ““53 per cent of the interstate highway ROW in Minnesota
is less than 320 feet wide.”” This necessarily means that 47% (100% - 53%) is over 320
feet wide, wider even than MTA’s photograph indicates. Further, based on data attached
to the State’s Reply Comments, 32% (356 miles of 1106 total miles) of the interstate
mileage (in Phases 1 and Optional Phase 1) is in the Minneapolis/St. Paul metropolitan

2 For example, the State repeats its arguments that the Agreement is not a “legal requirement.”
State Filing, p 2. However, the Commission’s decision in In the Matter of California Payphone
Association Petition for Preemption of Ordinance No. 576 NS of the City of Huntington Park ,
CCB Pol 96-26, MEMORANDUM OPINTON AND ORDER | Released: July 17, 1997, 12 FCC
Red. 14191 establishes that a “contract” can be a “legal requirement” reading in part:

“[TThe City’s contracting conduct would implicate Section 253(a) . . . ifit
materially inhibited or limited the ability of any competitor or potential
competitor to compete in a fair and balanced legal and regulatory environment in
the market for payphone services in the central business district. In other words,
the City’s contracting conduct would have to actually prohibit or effectively
prohibit the ability of a payphone service provider . . .”

{Emphasis added.) Id. at 14206, 9 38.

(See also, Opposition of MTA dated March 9, 1998, discussion at pp. 11-15. The State also

argues that the Act does no apply because ICS/UCN does not provide service directly to the
public. Prior decisions of the Commission show that carriers such as ICS/UCN are not exempt.

(See, Opposition of MTA dated March 9, 1998 discussion at pp.15-19)
3 See, MTA filing dated April 21, 1999 at pp. 1-2

# Tune 16, 1999 State Filing at p. 4.
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area.” where narrower ROW is expected (and where a multiple conduit system would be
most appropriate). Accordingly, of the 68% (100% - 32%) of Freeway mileage in rural
areas, over 2/3 (47%/68%) 1s wider than shown in MTA’s photograph. MTA’s assertion
that the photographed segment is typical is confirmed by the State.

The MTA appreciates the opportunity to submit these additional comments.

Respectfully Submitted,

MINNESOTA TELEPHONE ASSOCTATION

David Cosson Richard J. Johnson

Kraskin, Lesse & Cosson, LLP Moss & Barnett, P.A.

2120 L Street, N.-W., Suite 520 4800 Norwest Center
Washington, D.C. 20037 90 South Seventh Street

202 296 8890 Minneapolis, MN 55402-4129

612 347 0300

RIJ/jjh

Attachments

cc: Carol E. Mattey w/attachments
Claudia Pabo w/attachments
David Kirshner w/attachments
All parties w/attachments

¥ See Affidavit of Bhimani, 1 5, attached to MnDOT’s Reply Comments of the State of
Minnesota to Opposition to Request for Declaratory Judgment and Opposition to Request of the
Minnesota Telephone Association, et al. for Preemption, stating that in Phase 1 there are 226
urban Freeway miles and another 130 optional urban miles, and 590 rural Freeway miles in Phase
1 and another 160 optional rural miles. Urban mileage is 356 = 226 +130; rural mileage is 750 =
590 + 160; total mileage is 1106 = 356 urban + 750 rural.
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STATE HIGHWAY MAINTENANCE MANUAL Pollcy 96.30

Effective: - August 1, 1997 96.00 Uhility Accommodation

Supoersedes: Aprl 1, 1995

©6.30 Freeways

By: Director, Bureau of Highway Operations Page 1 of 1
= e e e e
A. General Policy

Longitudinal installations on freeway righi-of-way shall be Limited to communications
facilities only. The installation of cellular antermas and fits associated equipment shall be
defined as a longitudina) occupation. Other types of utllity facilities may be allowed 1o
longitudinally occupy freewsy right-of-way, but only under certain circumstances. See policy

-96.31(C) for details.

On highways which are not presently conim:md as freeways but the right-of-way has been
acquired for the construction of such a facility, the requirements for utility instaliations shall

be the same as for freeways.

Uhility facilies may be limited to underground instaflations, except as provided for crossings
of special cases.

Longitudinal utility installations on freeways may be charged a fee for the right to occupy.
The Departnent may also opt for access to communications or other types of services, or a
combination of fees and services, If this is warranted, agreements shall be negotiated with
each company on a case by case basis, and are aimed at providing mutual benefits 1o all
parties involved,

. Transmission Facilities

Transmission type utility facilities may be permitted 1o longitudinally occupy freeways in
special cases.

Distribution Faclilities

Distribution type utility facilities shall not be perminted to longitudinally occupy freeways.

Service Connections

Service connections shall not be permitted from transmission or distribution type facilities.

' Seevice connections shall not be permitied 10 cross 3 freeway.




STATE HIGHWAY MAINTENANCE MANVAL Policy 96.31

Effective:  August 1, 1997 96.00 Utility Accommodation
‘ 96.30 Frooways
Supersedes: Apri 1, 1995 96.31 Now Instaliations
By: Director, Bureau of Highway Operations Page 1o0f2

——

A. Génor.l?ollcy

Longitadinal instatistions on freeway right-of-way shall be lbnited to communications
faciliies only. This includes the installation of cellulas antennas and apsocisted equipment.

Other utilitics shall not be installed longitudinally within the sccess control lines of any
freewsy. However, in special cases (see section C), such installations muay be permitted
~ under strictly controlled conditions.

B. Longitudinal Requirements

A utility may be charged s fee or provide the Department with communication services for
the right to Jocate its commmunication facilities longitudinally on freeway right-of-way. When
fees Or asrvices are warranted, un agreement between the vrility and the Department shall be
sepotisted o determine these and other specific requirements of the installation (e_g. co-
location between utility companies) prior to the issuance of & permit. Any fee or services
package agread 1o by the Department and utilities for freeway occupation s ot part of the
compensable/non-compensadle policy regarding utility relocation. Utilities may receive a
protated stare of any initial fee payment if the Department requires the utility to move its
facility off of froeway right-of-way for a highwsy improvement project.

Due to the Department’s concerns regarding longitudinal freewsy installations with respect
0 tafety, scsthetics, multiple installations through the same coeridor, and the proliferation
of ceflular astennas, special provisiors may be warramted for each utility installation. This
ioctudes, bat is not limited to, requiring:

1)  Utlities w0 resolve co-location issues with each other before permits are issued.

2)  Access restrictions 10 a site during comstruction and maintsaance of the facility.

3) A full-time inspector representing the Department paid for by the utilicy.

4) A full-time traffic control provider.

5) Installation of a duct (conduit) system and/or placement of ks facility within a duct.

6) Replacement of dumaged or destroyed trees/vegewution or transplanting trees that can
be saved at the discretion of the Department. See policies 96.50(G) and 96.54(B) for
additional requircments.

. - R rwrdtem e e [ T - T v e e R —— e e e wr——




BTATE HIGHWAY MAINTENANCE MANUAL Policy 88.32

Efective: March 1, 1892 98.00 Utitity Accommeodation
©6.30 Freeways
uegn initial lesue $6.32 Freeway Crossings
By: Director, Bureau of Highway Cperations Page 10f2
1

A. General Policy

New utility EEGE&?E or selocations of existing wtilities may be permitted
10 cross & _.825

Where 3 utility follows a crosstoad or street which is carried over or under a freewsy,
gg?a&.??%sgﬁggﬁga?%

ot street in such manner that the yrility can be constructed and/or sexviced without aceess
from the Tresway traflic Ianes o ramps.

B. Overhosd Utility Crossings

Owverhead utility lines crossing a g&&?-&ﬁ&!&z% structures are
Jocated outside of the access conirol lines. In no case shall the supporting polss be placed
within the clear zone. Where required, intermediate supporting poles may be placed in
medians of sufficient width 10 provide the clear zone from the edges of both traveled ways
provided the conditions of policy 96.33 are also met.

Rggsgﬁiggﬁgﬁngﬁg%oﬂ
the traveled way. _

g%éi&ﬁﬁg_ﬁ-ﬂcgﬁgh e.g- when frontage roads
are provided) supporting poles may be located in the ares between them.

At interchange areas, supports for overbead utilities shail be permitted only when all of the
following conditions are met:

1. The appropriate clear zone s provided with respect to freeway traffic lanes,
2. The sppropriate clear zone from edge of ramp is provided,
3. Essential aigix distance is not impeired, and

4. The conditlons of policy 56.35 are satisfied,




MAINTENANCE MANUAL Polﬂ 96.32 Pa!o 20f2

C.

Underground Utility Crossings

Manholes and other points of access to underground utilities may be permitted within a
freewsy only when they are located beyond the clear zone of the freeway traffic lanes or
remps provided the condjtions of policy 96.35 are satisfied. If additional lanes are planned,
the clear zone shall be determined from the ultimate edges of the traveled way.

{rrigation Ditches and Water Canals

Irrigation ditches and water canals should be excluded from freeways. When a crossing is
absolutely oecessary, it may be made by underground siphon or through culverts or bridges
a3 appropriate to the size of canal, topographic conditions, and highway safety aspects.
Locations and structures are to be designed in the satme manner as are facilitics for namral

transverse draipage.

All access and egress for servicing or patrolling such facllitics shall be from outside the
access control lines. Special ditch cleaning cquipment may be sllowed to cross the freeway
in those cases where significant travel distance would otherwise be required to utilize grade
separation structures provided a permit coniaining taffic control arrangements is first
obtained from the department.




STATE HIGHWAY MAINTENANCE MANUAL Policy 96.33

Effective: March 1, 1992 06.00 Utiity Accormmodation
. 96.30 Freeways
Supervedes: Initini Issue 96.33 Existing Utilitios
By: Director, Buraau of Highway Operations Page 1of1

b e

When & utility already exists within the right-of-way of a proposed froeway and it can be
serviced, maintained and operated without scoess from the freeway traffic lanes or ramps,
it way remain e long as it does not adversely affect the safety, design, conswuction,
operation, msintenmance, or stability of the freeway. Otherwise, it shall be relocated.



MAINTENANCE MANUAL Policy 96.31 __________Psgedofz

A7 .
| C. Occupation for Special Cases

The Department recognizes that a wility may need to longitudinally occupy freeway right-of-

way in special or hardship situations. When longitudinal facility installations other than

commuaications are requested, the utility shall show to the Department's satlsfaction:

1.  That alternate locations are not svailable or cannot be implemeanted at reasonable cost
from the standpoint of providing efficient utility services in a manner conducive to
safety, dumability, and economy of maintenance and operations.

2. That the sccommodation will not adversely affect highway and traffic safety, and the
design, construction, operation, maintenance, or stbility of the freeway

3.  That it will not interfere with or impair the present use or future expansion of the
freeway. -

4. Tbm disspproval of the use of freeway right-of-way would result in a loss of productive

“agrficulural land, or loss of productivity of agricultural land. In this case, the utility
maist provide information on the divect and indirect environmental and economic effects
of such loss. These sffects will be evaluated and considered by the Department.

o 5.  That the acconunodation satisfies the conditions of policy 96.35.

6.  That the facility will be located st ot as near as practical to the right-of-way line and in
no case within the clear zooe,

Utilities shall pot-be allowad 10 be installed longirudinally within the median area.

A fee ramy be charged to a wtility for longitudinal occupation, especially if the distance 1o be
coverad is over one mile.




STATE HIGHWAY MAINTENANCE MANUAL Policy 96.34

Effettive: March 1, 1992 96.00 Utility Accommodation
‘ 96.30 Freeways
Supersedes: Inifigl lstue : 96.34 Vehicular Tunnels
By: Director, Bureau of Highway Operations Page 1of 1

— e —— ]

Utilities shall not be permitted 10 occupy vehicular tunnels on freeways on new location
exctpt kn extreme cases. Under no circwmstances, howevey, shall a utility which transpors
a hazardous marerial be allowed to occupy a vehicular tunpel.

When a utility occupies space in an existing vehicular turmel that is converted to a freeway,
relocation of the utility may not be required. Utilities which have not previously occupied
an exlsting vehicular tunnel that is incorporated in a freeway will not be pennitted therein
except in extreme cases.




STATE HIGHWAY MAINTENANCE MANUAL Policy 96.33

Effective:  August1, 1997 96.00 Utility Accommodation
98.30 Fresways
Supersedes: April 1, 1985 96.33 Utiity Access
By: Director, Bureau of Highway Operations Page 1012

A. General Policy

When permitted by the Department, access for constructing or servicing a utility along or
across 3 freeway shall be limited to:

1. Fromtage roads where provided. -

2.. Qates where pemnitied.

3. 'Nearby or adjacent pudlic roads and streets.

4. Truils along or near the right-of-way line which connects only 10 an intersecting road.
When a gate is allowed, provisions to guard against unauthorized wse shall be required.
Emry} 10 the median uﬁmmwmuicmdmmﬁypdem’mm.m
channé] crossings, ot other suitable locations not involving direct access from the freeway
traffic lanes or ramps.

The utility shall indicae in its permit application the anticipated maintenance procedures for
the proposed installation.

Special Cases: Access from Freeway Lanes/Ramps
Wﬁwm“mmm.mwmmwmmmlmmm.
interchange areas, or otherwise inaccessidle portions of the freeway, sccess © them from the
freeway ttaffic iamms or ramps may be permirted. A freeway lane closure may also be
allowed to facilitas access provided the utility has an spproved trsffic control plan from the
Depargnent.  Aocass wonld only be allowed in specisl cases and only by permits issued to
the utility apecifying the coonditions that will ensure both motorist and worker safety.
Security Fence

The Department’s security fence shail not be opened unless otherwise stated in a utility’s

pexmit. If the fence is damaged. the utility shail repalr or replace the fence before concluding
its work operations at the end of the day.




C. Security Fence (continued)

1§ the existing security fence must be opened to facilitate the utility operation, it shall be
divassembled and,; upon completion of the permitted work, reinstalled In its original tocation
to » uniform profile. All fencing material, with the exception of the posts, may be reused.
New posts shall be supplied by the utility. Any fencing material damaged during removal
or teinstallation shall be replaced with new material

During utility constraction, the security of the freeway shall be maintined at all times by the
" installation of a temporery fence. The temporary fence shall be placed between the freeway
and the actual work area. ‘

A utility may request to disassemble a portion of the security fence and install a temporary
or permanent gate (Or gates) in its Jocation. The gate(s) should match the profile of the
adjecent security fence. Wood posts may be subitituted for the metal posts supporting the
gate(s). Aay fencing material damaged with the installation of the gate(s) shall be replaced
with new material. The gates and any other fencing material shall be supplied by the utility
ot its. own expense. .

The gate(s) shall be locked whenever the site is unstiended by the utility. The utility shall
pmvwenh;tmbwmlmkwmbepum'sdhm&iefmmhwr.

All work performed and the fencing and gate materials supplied shall conform with the
Depanment’s specifications.




SYATE HIGHWAY MAINTENANCE MANUAL Policy 96.40

Bffective: August 1, 1997 96.00 Utlity Accommodation

Supersedes: April 1, 1998

98.40 Expressways

By: Director, Bursau of Highway Operations ' Page 1o0f1

A. Geners! Policy

Trasmission and distribution type utility fecilities may be permitied to Jongitudimmity oocupy
expressways. Service connections 1o utility customers may be permitied from these facilities
if feasible alternatives are not available. For example, a feasible alternative would allow
access to a facility from a frontage road. The installation of cellular anternas end its
nasocisted equipment ahall be defined as u longitudinal occupation.

Longitudinal wtility installstions on exprexssways may be charged a fee for the right w
occupy. The Department may alse opt for access 10 commumications oc other types of
services, of a combination of fees and services. If this is warmnted, agroements shall be
pegotisted with each company 00 a case by case basis, and are simed at providing mursal
benefits to al! parties involved.

Future Eipnuvuys

On highways which are not presently construcsed a3 axpressways but the right-of-way has
been acquired for the construcdon of such a facility, the requirementy for utility installations
shall be the same as for expressways.



STATE HIGHWAY MAINTENANCE MANUAL Policy 86.41

Effective:  August 1, 1997 96.00 Utility Accommodation
98.40 Expressways
Supo_nodos: April 1, 1995 98.41 New Installations
By Dlwc_to;. Bureay of Mighway Operations Page 1 of 1

e ]

A. General Policy

Whes: permitted, longitudinal installstions shall be located at or as near as practical to the
right-of-way line. Pacilities located on private easements may be allowed o ovarhang the
right-of-way in most cases, however, a permit shall be required from the department. Below
ground instajlations should not be within the clear zore. Above ground installations shall not
be within the clear zone.

Utilities shall not be allowed to be instatled longitudinally within the median ares.

Longitudinal Requirements

A utility may be charged a fee or provide the Department with communication services for
the right to locate its communication facilities longitudinally on expressway right-of-way.
When fees or services are warranted, an agreement between the wility and the Department
‘shall be negotiated to determine these and other specific requirements of the installation (e.g-
co-location between utility compenies) prior to the lssuance of a permit.  Any fee or services
package agreed to by the Deparument and utilities for expressway occupation is not part of
the compemsable/non-compensable policy regarding utiliry relocation. Utilities may receive
a prorated share of eny initial fee payment if the Department requires the utility to move its
facility off of expressway right-of-way for & highway tmpravement project.

Due 0 the Departtnent’s concerns regarding longitudinal expressway installations with
respect to safety, aesthetics, multiple instaflations through the same corridor, and the
proliferstion of celiular antennas, specia) provisions may be warramed for each wiility
installation. This includes, but is not limited to, requiring:

1) ‘Udlities to resolve co-location issues with each other before permits are issued.

2) Access restrictions 1o a site during conatruction and maintenance of the facility.

3) A fulltime inspector representing the Department paid for by the utility.

4) A hull-time traffic control providey,

5) lustallation a duct (sonduit) system and/or placement of its fachity within a duct.

6)  Replacement of damaged or destroyed trees/vegetation or transplanting tress that can be
saved at the discretion of the Department. See policies 96.50(G) and 96.54(B) for
additional requirementa.




" STATE HIGHWAY MAINTENANCE MANUAL Policy 98.42

Bffective:  March 1, 1992 96.00 ULtility Accommodation

96.40 Expressways

Supersedes: Initial lasue 96.42 Expressway Crossings

By Dlncbr Bumu ol Hnghway Operatlons Page 10of1

A.

Gwﬁl Policy

New utility installatioos and adjusuneots or relocations of existing utilities shall be permitted
10 C1OSS AN expressway.

Overhead Utility Crossings

Overhead utility lines cyossing an expressway shall be adjusted so that supporting structures
are located oatside of the claar zoas. Where required, intermediate supporting poles may be
phcedmndmofsufﬁcmmdthtopmmdnclmmmmoedgesotbuh

traveled ways.

lflddmlhmmphmed thechmshallhdﬂmmdﬁomthe\nnmteedgsot
the traveled way.

Whnﬁﬂ!-of-wylhumdmmdlimmwtdwm(e.g. when frontage roads
are provided) supporting poles tay be located in the ares between ther.

At interchange areas, supports for overhead utilities shall be permitted only whers all of the
following conditions are met:

1. The appropriste clear zone ls provided with respect to expressway traffic lanes,
2. 'The appeopriste cloar zone from edge of ramp is provided, and
3. Esseotial sight distance is not impaired.

Underground Utility Crossings

mmwmmofmwmuﬁhmmyhpemmdwmm
expressway ouly when they are located beyond the clear 20n¢ of the expressway traffic lapes
or ramps. If sdditional lanes are planned, the clear zome shall be determined from the
ultimate edges of the traveled way.




STATE HIGHWAY MAINTENANCE MANUAL Policy 48.43

Effective: . March 1, 1892 $6.00 Utility Accornmodation
— . 98.40 Expressways
Supersedes: [nital lssue $6.43 Existing Wtilities
By: Director, Bureau of Highway Operations Page 1 of 1
e —— —_— ]

When 3 utility exists within the right-of-way of a proposed expressway, it may remaiu as
long as it Joes not adversely affect the safety of the expressway, based on sound engineering
judgment and economic considerations. Otherwise, it shall be relocated.




STATE HIGHWAY MAINTENANCE MANUAL Policy 86.44

Effective:  March 1, 1992 96.00 Utility Accommodation
— $6.40 Expresswuys
Supersedes: Initial Issue 98.44 Vehlcular Tunnels
By: Director, Bureau of Highwey Operations Page 1of1

L ____ e

Utilities shall not be permined 10 0ccupy vehicular tuzinels 0n expressways on new location
except in extreme casow.  Under oo circumstances, however, shall & utility which transports
a bagardous cuterial be sllowed to occupy a vehicular tunnel.

Whea » utility occupies spece in an existing vehicular winmel that is converted to an
exprossway, relocation of the utility awry not be required. Utilities which have not previouwsly
occupied ap existing vehicular taanel thas is incorporated in an expressway shall not de
permitiad therein sxoept in extreme cases.

TOTAL P.16




S.P. 2780, 7380 & B680 (I94=1392)
S.P. 2785 (I454=29])
Hennepin, Stearns & Wright Counties
Agreement No. 67277

IN TESTIMONY WHEREQOF, the Company has caused these presents to

d in its corporate name by its
be execute Drﬂziq M“&"g

(‘,ﬁr \J@,L&!D w._mdjgs.

, and its corporate seal to be

hereuntoc affixed, and the State has caused these present to be

executed by its duly authorized officers.,

(// (B PII
. C .. ‘laenis
;% Its_) Yisheict ieresident
- C - And
: Its

v TEor_(yeofa-ra. )
= ) ss

comty of_ul H\g )
On this 17 ot day of —\YM,,L; /j ’ 1970, before

me, a Hotary Public within and for said County, personally appeared

C. A \A—a_v r¢s anc- : . to me personally

¥nown, who being each by me duly sworn did say that they are
respectively the i !['QJFQVC_*‘ WN:.J{CL Frestderrt and the

—- of the corporation named in the foregoing

instrument and that the seal affixed to said instrument is the

corporate seal of said corporation and that saiq inst;unent was signed
and sealed in behalf of said_ corporation by authority of <es—Beard—ve
Assohumd Sc,ucbej!—s&i-&——— ang—

knowledged said instrument to be the free act and dee_d of said

c?orporation. C sﬁe a—‘,—-\—a.d\e d._)
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CERTIFICATE

I, Edward E. Blythe, Assistant Secretary of American
Telephone and Telegraph Company, a New York Corporation (the
nCompany®) DO HEREBY CERTIFY that the Board of Directors at a
meeting, duly called and held, adopted a Schedule of ]
Authorizations effective June 21, 1989 which, as amended, provides
in relevant part as follows with respect to the execution of

docunzents:
"Management employees, if it is a specified part of their
job, shall have authority to execute with the concurrence of
the Law Department, on behalf of and in the name of the
appropriate ATST entity covered by this Schedule, deeds,
contracts, leases, assignments, releases, powers of attorney

and other instruments.”

I FURTHER CERTIFY that C. A. Harris is a management employee,
having the title District Manager of Outside Plant Engineering for
whom it is a specified part of his job to execute documents
relating to the Plymouth-St. Cloud, Minnesota fiber optic cable

route.

I FURTHER "PRTIFY that the aforcsaid C. A. Marris is
authcorized to execute the necessary documentation and commit
ATiT Communjcations of the Midwest, Inc., through the Company,
with respect to the attached Innerducts Placement Agreement and
that all necessary corporate approvals have been obtained in

relatrionship thereto.
WITNESS WHEREOF, I have set my hand this f ég& day of

?4/\@, r 1990.

Jd

Asgistanf Sec

CORPORATE SEAL

State Docs. MnDot -
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i.P. 2780 (I94=1392)
S.P. 2785 (I494=2393)
5.P. 7380 (I94=392)
s.P. 8680 (I54=352)
Hennepin, Stearns &

wright Counties
AT & T communications

Agreement No. 67277

Approved as to Form and
Execution:

§L~%# ] 9 19 7 O

Lois £ Kobands

Special Assistant
ttorney General
State of Minnesota

ended for Approval:

District Engineer - M

Lemord 4, Lordli

Utilities Agreements Engineer

STATE OF MINNESOTA
Ccmmissioner of Transportation

"y

--puty D;vzsl
Technical Services Division

Approved..

C »
OMLSSHOQBI ﬁ’af ?f.mﬁ.n&stratlon

JUL 19 1990

By
AuthoribyatErgitioioyee—

Encumbered:

nance

i

Authorized Signature
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prepared Dby:
Uizgities Agreenments unit

S.P. 2780 (I94=192)

S.P. 2785 (I494=2393)

S5.P. 7380 (194=392)

S.P. B680 (IS4=392)

Between St. Cloud & Plymouth
AT & T Communications
Agreement No. 67277

INNERDUCTE PLACEMENT
hﬁBE!ﬁlEI

THI8 AGREEMENT made by and between the State of

Minnesota, acting by and through its Commissioner of

Transportation, hereinafter called the "State™ and AT&T

communications of the Midwest, 1Inc., hereinafter called the
"peility"” fhereinatter the "Agreement").

WITNEBSETH THAT: | _

HHERZAE, the 1990 Minnesota Legislature enacted a law,
Act of April 20, 1990, Ch. 426, H.F. No. 1857, sec. 7, which states
in part: "Notwithstanding Minnesota Rules 1589, part 8810.3300,
subpart 4, a Utility, as defined in Minnesota Rules 1989, part
BB10.3100, subpart 4, may lay a fiber optic cable or a conduit
containing one or more fiber optic cables inside the control-of-
access lines along the portion of the interstate highway designated
as I-94 that runs between Maple Grove in Hennepin County and St.
Cloud in Stearns County, and the portion of the interstate highway

designated as I-494 that runs between Plymouth in Hennepin County

1




and Maple Grove in Hennepin County;® and

WEEREZAS, the above-referenced Act also states: "The
Commissioner of Transportation may impose reasonable conditions on
the tin;, place, and manner of the Utility's instal;ation and
maintenance of the cable or conduit and may also charge reascnable
fees therefore notwithstanding Minnesota Statutes, Chapters 14 and
16A. If the cable or innerducts of the Utility must be relocated
because of reconstruction or maintenance work on an interstate
highway, the Utility shall bear the entire cost of the relocation,"
and

_WHEREAS, the Utility dgsires to construct a four duct
system along I-494/I-94 (hereinafter the "Facility") and to occupy
and use one or more of the innerducts to place a fiber optic cable
for a reasonable fee as authorized by the Act; and

WHEREA8, on June 13, 1950, the State and Utility signed
a letter stating their intent to enter into an agreement
incorperating, among others, terms addressing matters set out in
the letter which, along with other terms are to be memorialized in
final long form permits and in this Agreement; and

WHEREAB, State law requires a written agreement between
the State and the Utility setting forth their separate
responsibilities:

NOW THEREFORE, IT IB AGREED,

ARTICLE I. APPLICABLE LAWS, POLICIES, PROCEDURES, TERN

(1} This Agreement allows AT&T to construct and maintain

State Docs. MnDot -
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fiber optic transmission line between Plymouth and St. Cloud,

Minnesota on the I-94 and I=49%4 corridnr. This agreement is based

on the authorization granted in Act of April 20, 1990, Ch. 462,
H.F. No. 1857, sec. 7, and MNDOT'S policy for "Accommodation of

vtilities on Highway Rights~oi-Way" which has been approved by the

Federal Highway Administration. In those instances in this

agreement where the State and the Utility agree to specific

application of the policy for the above-referenced project, those

items are noted and agreed to. Certain specified construction

activity will begin at an agreed upon time pursuant to long form’
permits. If the formal agreement and necessary permits are not
obtained by June 21, 1990, it is understood that the Utility may
exercise its option to withdraw from thig Agreement. Accordingly,
the Utility intends to begin construction of a fiber optic
transmission line and related facilities along the I-94/454
interstate.corridor-betwgen Plymouth and St. Cloud after June 21,
1990, pursuant to the terms and conditions of this Agreement and
those stated in the long form permits (permits).

(2) Subject to the Utility's option to withdraw provided for
in Article I, paragraph (1) above, this Agreement ghall becone
effective upon its execution and shall continue in effect for a
term of twenty (20) years. The Utility shall have an option to
renew on the same terms and conditions for an additional ten (10)
Years beyond the original term of this Agreement. At the end of
the thirty (30) years the Utility and the State shall have the

option to renegotiate a new contract.

State Docs. MnDot -
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ARTICLE IX. PLANB, CONSTRUCTION, AND MAIXTENANCE

(1) Attached hereto, marked Exhibit A and made a2 part hereof

are detailed plans indicating the proposed construction.

(2) oOnly fiber optic cable or cable of comparable or improved
characteristics which will not adversely affect the use of the
Facility by other occupants will be placed in one innerduct of the
Facility and an extra innerduct of the Utility at cross roads will
be allowed longitudinal on these sections of I-S54 and I-494.

(3) Construction and maintenance activities shall be
accomplished without access from through-traffic roadways or ramps

except as indicated in the permits.
a. The Utility will provide detail plans on how the
proposed Facility will be constructed and maintained.
(4) The Utility has provided a detailed plan on its

maintenance #chgdule including both routine and emergency

procedures with the permit application.

(5) The Facility installation shall be placed on a uniform

alignment near the right-of-way line or as determined by the

department.
a. The Facility will not be allowed within the clear

zoene of the through-traffic roadways or ramps.

b. Pull boxes may be installed umder the existing
ground line. The number and location shall be as negotiated by
both parties based on the pulling criteria of the cable. |

c. Repeater stations will be placed outside the right-

State Docs. MnDot -
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of-vay fence or access control limits.:
(6) Warning tape will be placed a minimum dq?th of 12 inches

below the existing ground and above the Facility.
(7) The Utility is responsible for the traffic control as set

forth in the permits.

(8) The Utility will place the State's innerducts
continuously through the route on the highway right-of-way.

{9) The Utility will design and construct the Facility and

provide the capital required for the Facility.

ARTICLE IXII: COBTS8, CONBTRUCTION COST OFFSET AGAINET ACTUAL
PEE AUDITS

(1) Attached hereto; marked Exhibit B, and nade a part hereof
is a detailed itemized estimaterot the cost of the work to be
performed by the Utility im constructing the Facility.

(2) All additional identifiable reasonable costs reasonably
incurred by the State in'aécommpdating the innerduct occupied by

the Utility during transportation system maintenance operations and

any construction projects will be charged to the dtility. These

costs include but are not limited to the followlng:

a. Design attributable te utility's occupancy
(1) Data cCollection.
(11) Determination of the diffeggnt phases of the

construction project.

b. Construction ;
(i) Cost to work around Utility.
(11) Delays caused by Utility inability to remove

i 5

State Docs. MnDot -
9,727



its cable and innerduct or innerducts,
(1i1) Construction .claims arising out of delays

caused by Utility.

(iv) Utility clainms due to loss of revenue caused

by interruption of service.

c. Maintenance
(i) Delays in maintenance due to Utility's failure

to locate its cable and the innerduct it

occupies except that any notice period to which

Utility is entitled under this Agreement shall

not constitutg a de;ay; .

.
ST R BTN TS SR

(3) In the event the Facility must be rélocated, any design

and reconstruction costs to be assessed to the Utility under

paragraph (2) above, will be 25% of the total design and
reconstruction cost relating to the four-duct systen p;us any
additional design and reconstruction costs which can be directly
attributable to the Utility's occupancy of one innerduct of the
Facility, plus the extra innerduct of the Utility at crossroads.
In the event the State abandons their portion of the facilities,
the Utility will pay 100% of design and construction costs for it's
relocated facilities. The Utility shall not be entitled to federal
funds for relocation of its fiber optic cable and innerduct.
Provided however, that upon any relocatiom the utility shall
not be responsible for any design and construction costs: i)

arising out of the use or occupancy of the Facility by any ﬁerson

other than the Utility. To the extent that costs arise out of the

i 6
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use or occupancy by multiple users, including the Utility, which
costs cannot be directly attributable to the use or occupancy by
a specific user, then such costs shall be apportioned among all
users on a pPro rata basis as determined by the State.

Provided further, any costs to be assessed against
the Utility under paragraphs (2) and (3) above, will be submitted

to the Utility from the State prior to payment.

(4) The annual fees which shall begin to accrue on October
1, 1990, are based on the location as follows:

Urban Sections: $5,000 per mile of occupancy or a minimum

fee of $10,000 per insii:alla‘tion, tfhichevcr

ii:'greater; R | o
Rural Sections: $1,600 per mile of occupancy or a minimum
fee of $8,000 per installation, whichever
is greater.
The urban and rur.a]. sections willibe revised when new U.S. census
data causes changes in the urban .limits along I-94 between Maple
Grove and st. Cloud. Fees as established shall be adjusted by the
State every 5th year from the effective date of this agreement
based on CPI for inflation. The annual fees for tilis Agreement are

determined in Exhibit C, based on the.fee schedule indicated in

section 4 and will be adjusted in accordance with the terms of this

Agreement. -

The State will not t'mreasonably deviate from its policy for

"Accommodation of Utilities on Highway Rights-of-Way® in
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establishing annual fees chargld‘to other users of the Facility.

Nor shall the annual fees charged to the Utility unreascnably
exceed those charged other users of the Facility for a comparable

occupancy period.

(5) Construction cost offset against annual fee, audit of

costs.
The State agrees to set off against annual fees the

a.
following costs (hereinafter referred to as the "credit”™): (i) the
cost to place the Facility and (ii) the lesser of $850,000 or one
half of the costs incurred by the Utility prior to March 29, 1990,
for the establishment of the cable route between Plymouth and St.

Cloud, Minnesota. The set-off shall be administered by reducing
the credit on an annual basis in an amount equal to the annual fee
(as adjusted) which Utility would otherwise be obligated to pay.
The Utility annual fees shall be used to offset the credit until
fully applied. The Utility shall begin paying annual fees to the

State after the credit if fully applied.
b. The amount of the credit shall be determined on the

basis of actual costs of placing the facility plus the lesser of
$850,000 or one half of the costs incurréd by the Utility prior to
March 29, 1990, on the fiber optic cable route between Plymouth and
St. Cloud, Minnesota. Costs will be subject to verification and
audit by the State where appropriate. Audits will be conducted at
the Utility's office in Minnesota with appropriate Utility's
records and personnel avajlable. Pursuant to the terms of the

nondisclosure document (hereinafter referred to as the "Protective

State Docs. MnDot -
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Agreement®) executed by the state and the Utility, a copy of which
is attached hereto as Exhibit D and incorporated herein, the

utility will provide an jtemized statement of the costs referred

to in paragraph 5 (&) above, within one Yyear after project

completion. Project completion is one year after acceptance by the
ptility but in no event shall be later than April 1, 1992.
Acceptance by the Utility does not occur until restoration activity

is completed. Restoration activity shall not exceed one year after

cable installation.

ARTICLE IV. WAIVER AND INDEMNIFICATION

(1) The utility shall indemnify and hold harmless the State
and all of its agents and employees from any and all claims,
demands, actions or causes of action of whatsoever nature or
character arising out of or by reason of these permits or work done
in connection with the Facility, by Utility or its agents or
employees or the continuing presence of the Utility by virtue of
these permits and/or agreement. The Utility further agrees to
defend at its sole cost and expense any proceeding commenced for
the purpose of asserting any st;ch claim demand, action or cause of
action. Subject to paragraph 3 below, and other than claims for
damage to the facility by intentional acts of the State contractors
or employees, the Utility shall pay all costs related to service
interruptions or damage to their facilities caused by the State's
contractor or employees due to highway operations. Provided

however, that the Utility does not waive the limitation on it's
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liability under its tariff for claizms of third parties. In no

event shall the Dtility's liability to the State exceed the amount

of any judgment against the State.
(2) The Utility shall waive any and all claims against the

State for damage to the Utility's cable and facilities arising out

of the criminal acts of third parties acting without the State's

knowledge or consent.

The Utility shall waive any and all claims against the

(3)
state for accidental damage to the Utility's cable and facilities
occurring in the course of boring, blasting, excavating, digging
or other similar activity within 50 feet of the Facility, provided
that the State or its agents hav; done all of the following:

a. notified the Utility at least forty eight {48) hours
in advance of undertaking such activities within fifty (50) feet
of the Facility, in accordance with the Gopher State One Call
program;

b. permitted the Utility's representative to enter the
property to locate the Facility and Utility's cable, and permitted
the Utility's representative to be present during the
aforementioned activities and expcse the Facility and Utility's
cable or work with excavator to expose the same; and |

c. has refrained from the aforementioned activities in
locations where the Utility's representative has identified the
Facility and Utility's cable or, if that is not feasible, followed

the Utility representative's reasonable directions, such as hand

excavation in undertaking such activities so as to avoid damage to
10
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the Facility or Utility's cable or other facilities.
d. the notice required under (a) above may be given to

the Utility by calling the Gopher State One Call toll free number

(1-800-252-1166) or such number provided tec the State by the

ptility.

ARTICLE V. MIBCELLANEOUS
In its agreements with others who are to perform

(1)
relocation work covered by this Agreement, the Utility agrees to
require compliance with the nondiscrimination regulations of the
United States Department of Transportation contained in 4% C.F.R.
part 21 and to incorporate by reference those regulations in any

such agreements.
The State retains its right under its Utility

(2)
Accommodation Policy to revoke the permits issued or this agreement
Vfor violations her;in stated after discussion with the Utility‘and
a reasonable opportunity for the Utility to resolve the problem.

(3) Upon completion of the Facility three innerducts will be
owned by the State. Future agreements with other users of these
innerducts'will require these users to own these innerducts.

(4) The Utility will own the innerduct in which its fiber
optic cable is located and one extra innerduct at crossroads.

(5} Pursuant to the terms of the Protective Agreement,
attached as Exhibit D, the Utility shall submit to the State's
Utilities Agreements Engineer within six (6) months of completion

of the Facility and installation of Utility's cable, "As Built"

+

11
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plans for the Facllity and the Utility's cable and extra innerducts.

wvithin the Highway Rights-of-Way.

(6) Prior to starting any work on the Highway Rights-of-Way,

the Utility shall: |

a. Obtain from its contractor a performance bond in an
amount equal to the amount of the innerduct installation contract
and which bond names the State of Minnesota as an obligee under the
bond with respect to the contractor's duties to promptly restore
the Highway Rights-of-Way to substantially the same condition as
determined and accepted by the State it was in prior to
installation of the innerduct system as determined and accepted by

the State and provide the State with a copy thereof.

b. Provide documentation that the Utility has and will
maintain an appropriate type and amount of insurance coverage as
specified in the permit.

Receive approved permits and this agreement from the

c-

tate.

d. Provide to the State the contract including
specifications used between the Utility and contractor who will
install the innerduct system, provided that, the State and the
Utility shall abide by the terms of the Protective Agreement set
forth in Exhibit D attached and made a part hereof regarding the
disclosure of trade secret information. =

(7) The Utility will have a minimum of twelve weeks to
relocate its facilities when notified by the State of ﬁroﬁosed

projects, which notice shall include properly. approved plans

12
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regarding the proposad projects.

(8) The Utility will request a permit to place any ‘additional‘

fiber optic cables within the Utility's innerduct and fer any
future construction within the State's right-of-way.

(9) The Utility will provide prior formal written notice to
the State before transfer of its jinterest in the innerduct it

occupies to a parent, subsidiary of a parent affiliate and/or

5uccessors.
(10) The Utility and the State agree that this agreement shall

be interpreted pursuant to Minnesota law.
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EXHIR ﬁ ¢
CITY OF PLYMOUTH TO SOUTH OF ST. CLOUD .
AT & T FIBER OPTIC DUCT SYSTEM

ROUTE _ REFERENCE  _ SECTION DESCRIPTION LENGTH
POINT MILES
METRO AREA
494 021+00.270 CSAH #6 Br. 27679 in PLYMOUNT 6.691
027+00.973 JCT. TH 94 in MAPLE GROVE
94 211+00.502 N. LIM. MAPLE GROVE, W. URB. 5.439
216+00.902 BDRY. TWIN CITIES
TOTAL METRO AREA MILES= 12.130
ANNUAL FEES = 12,130 MILES X $5,000.00 = $60,650.00
RURAL AREA
94 1694+00.297 AT & T leave R/W to N. near 42.296
ST.AUGUSTA
211+00.502 N. LIM. MAPLE GROVE, W. URB. BDRV.
TWIN CITIES
TOTAL RURAL AREA MILES=

ANNUAL FEE = 42 296 MILES X $1,600.00 = $67,673.60
TOTAL ANNUAL FEES OF $128,323.60

(11)

42.296
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EXHIBIT D
NON-DISCLOSURE OF TRADE SECRET INFORMATION
UNDER THE MINNESOTA GOVERNMENT DATA FRACTICES ACT

WHEREAS, AT&T Communications of the Midwest, Inc. (AT&T) and
the Minnesota Department of Trangportation (MNDOT) have entered
into an Innerducts Placement Agreement to which this Statement is
attached; and

WHEREAS, the aforesaid Innerducts Placement Agreement includes
the commitment by MNDOT to treat any gqualifying trade secret
information submitted to it by A&T under the agreement as non-
public data under the Minnesota Data Practices Act; and

WEEREAB, MNDOT has satisfied itself that: (a) AT&T is engaged

in competitive enterprise which includes the construction of fiber
optic transmission facilities including those which are the subject
to the aforesaid Innerducts Placement Agreement; (b) certain cost
information, design specifications and construction plans to be
submitted to MNDOT pursuant to the Agreement relate directly to a'
device, method, technigue or process that (1) has been supplied by
ATiT, (8) that is subject to efforts by ATET which are reasonable
under the circumstances to wmaintain its secrecy and (3) that
derives independent economic value, actual or potential, from not
being readily ascertainable by proper means by other persons who
can obtain economic value from its disclosure-or use within the
meaning of Minn. Stat. 13.37, subd. 1; and {c) the aforesaid cost
data and other trade secret information may be classified a; non=

public data under Minn. Stat. 13.37, subd. 2.

State Docs. MnDot -
- 8,736

EXHIBIT D



NOW, THEREPORE, in consideration of the above premises, the
parties have agreed to observe the following procedure relating to

the handling of trade secret information:
All documents, data, studies, materials, or other matters

1.
furnished by AT&T to MNDOT as estimated or actual cost information,
in conjunction with the ATiT Plymouth to St. Cloud fiber optic
transnuss:.on line project shall be treated by MNDOT as trade secret
information to be protected as non-public data under the Minnesota
Government Data Practices Act and shall pneither be. used nor
disclosed except for the purposes specifically described in the
Innerducts Placement Agreement. '

2. The trade secret information shall not be disclosed to
any person other than regular employees of MNDOT, who have regular
day-to-day involvement with the fiber optic transmission 1line
project in _question, legal counsel to MNDOT or other authorized
state officials-who have ‘statutory responsibility to review or
audit costs associated with the project.

3. Under no circumstances may any person authorized to
inspect the trade secret information discussed herein copy or
duplicate in any way such information. Furthermore, such trade
secret information shall not be entered into, incorporated into,
or stored in any computer or any electronic or magnetic d.ata base
or record of MNDOT except as specifically authorized by separate
written agreement among the parties.

4. All state employees who are afforded access to any trade

secret information described herein shall neither use nor disclose
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the confidential information for any business, commercial, or

competitive purposes or for any purpose other than the proposes
ecifically described in the Innerducts Placement Agreement.

sp
once the aforesaid Plymouth to St. Cloud fiber optic

5-
transmission line project has been completed and any purpose for
which the trade secret information has been provided Vhas been
satisfied, the trade secret information shall be returned to ATST.

6. ATET shall adequately .identify its trade secret
information by either providing a descriptive letter accompanying
the disclosure of such information, by stamping one or more pages

of documents with an appropriate notice, or by using both of these

technigues.
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TIFICA

F SERVICE

1, Shelley Davis, of Kraskin, Lesse & Cosson, LLP, 2120 L Street, NW, Suite 520,
Washington, DC 20037, hereby certify that a copy of the foregoing "Ex Parte Filing" in CC
Docket 98-1 was served this 22nd day of July, 1999, by first class, U.S. Mail, postage prepaid

to the following parties:

Stuart F. Feldstein

Richard Rubin

Fleischman and Walsh, L.L.P.
1400 16th Street, NW
Washington, D.C. 20036

Kecia Boney

Amy Zirkle

Lisa Smith

MCI Telecommunications Corp.
1801 Pennsylvania Ave., NW
Washington, DC 20006

Jon A. Allegretti

Crown Castle International Corp.
510 Bering Drive, Suite 500
Houston, TX 77057

Robert B. Kelly

Douglas L. Povich

Squire Sanders & Dempsey, LLP
1201 Pennsylvania Avenue, NW
P.O. Box 407

Washington, DC 20044

Paul Samuel Smith

US Dept of Transportation
Office of the Secretary

of Transportation

400 Seventh St., SW
Washington, DC 20590

Antony Richard Petrilla
Swidler & Berlin

3000 K Street, NW, Suite 300
Washington, DC 20007

Teresa Marrero
Senior Regulatory Counsel - Federal

Teleport Communications Group Inc.

Two Teleport Drive
Staten Island, NY 10311

Shelley ngis

Dennis D. Ahlers

Asst Attorney General

Office of the Attorney General
Department of Transportation
525 Park Street, Suite 200

St. Paul, MN 55103

James T. Hannon

US WEST, Inc.

1020 19th Street, NW
Washington, DC 20036

Al Strock, President

ICS/UCN, LLC and UCN, LLC
Universal Communications Networks
910 15th Street, Suite 500

Denver, CO 80202

Mary McDermott, Linda Kent,

Keith Townsend, Lawrence E. Sarjeant
United States Telephone Association
1401 H Street, NW, Suite 600
Washington, DC 20005

Sam J. Maselli

Western Rural Telephone Association
355 University Avenue, Suite 137
Sacramento, CA 95825

John Rose

OPASTCO

21 Dupont Circle, NW
Washington, DC 20036

Ronald Binz

Debra Berlyn

John Windhausen, Jr.
Competition Policy Institute
1156-15th Street, NW, Suite 310
Washington, DC 20005




