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Re: Petition of the State of Minnesota for Declaratory Ruling
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Ex Parte Filing

Dear Ms. Salas:

The Minnesota Telephone Association ("MTA") provides for the record its
comments on:

I) the May 4, 1999 decision of the District Court for Ramsey County,
Minnesota;

2) the Supplemental Filing of the United States Department of Transportation
("US DOT") submitted May 21, 1999; and

3) the ex parte filing of the State of Minnesota, dated June 16, 1999.

The Minnesota District Court Decision.

The case ofMinnesota Equal Access Network Systems, Inc. ("MEANS") et al. v.
State ofMinnesota, et al., Court File No. C8-98-5736 was initiated by MEANS and MTA
to determine the authority of the State under Minnesota law to enter the Agreement which
is also the subject of the Commission's proceeding in CC Docket No. 98-1. The case was
based entirely on Minnesota law and raised no issues under the federal Communications
Act in general or Section 253 in particular. The Minnesota Court concluded that the
state's grant of access to freeway rights-of-way ("Freeway ROWs") to ICSIUCN for
installation of fiber optic cable does not violate Minnesota statutes or rules. 1 • ,I''',ILL
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However, the Court's Findings of Fact do recognize the competitive advantage of
exclusive use of the Freeway ROWs. For example, finding No. 48 states:

... Freeway ROWs are a prized route by private companies because of
their advantages. They directly connect major population areas and are
relatively easy to maintain.

(Emphasis added.) The Court's Memorandum further states:

... Access to these [Freeway] rights of way is sought after because the
Freeways directly connect major population areas, are secure, and allow
the conduit owner easy maintenance.

The Court's Findings of Fact also recognize that the purpose and effect of the
Agreement is to leverage the advantages of exclusive use of the Freeway ROWs in order
to obtain an economic benefit for the State. Findings 18, 19 and 20 recognize that the
express purpose of the project and the Request for Proposals ("RFP") was to trade
exclusive access to the Freeway ROWs for "free" access to the Network.2 Finding 23
notes that "Exclusive access to the Freeway has been the incentive offered by the state
from the inception of the project."

The Court's Findings also confirm that the Agreement resulting from the RFP
provides the incentive intended by the State. Finding 36 reads:

In return for the telecommunications services and facilities from ICS, the
State agreed to grant ICS exclusive access to approximately 1000 miles of
Freeway for installation of its fiber optic network as well as the fiber optic
cable of anyone else wishing to use the Freeway ROW. 3

While the Minnesota Court concluded that a barter of exclusive use ofthe ROW
for economic advantage to the State was not unlawful discrimination under State law,'

2 The RFP expresses MnDOT's intent to offer exclusive access to the interstate ROWs for
installation of a private conunercial fiber optic network in exchange for "free" access to the
Network by both MnDOT and other State Agencies. Decision, Finding 18. See also, Findings 37
and 38.

J The concluding phrase in this quote "as well as anyone else" clearly refers to the fact that the
Agreement grants collocation rights to other parties who are willing to have their fiber installed at
the time ICSIlCN constructs its facility. In tum, this Finding is apparently referenced in the
Court's Conclusion 4 which states: "The Agreement does not preclude consideration of
applications of other fiber optic providers for access to the Freeway ...." The Court's repeated,
and correct, Findings that the Agreement is exclusive demonstrate that this conclusion refers to
the Agreement's collocation provisions. See, e.g., Finding 47. MTA has previously stated its
reasons why those provisions do not cure the barrier to entry violation of the Agreement.

4 See, Decision, Conclusion 8.
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such a barter is directly at odds with both the letter and intent of Sections 253(a) and (c)
of the Communications Act.

Further, there is no indication in the Minnesota Court's decision that the
exclusivity granted to ICS was needed to protect the safety of the traveling public. To the
contrary, Finding 6 notes that the American Association of State Highway Transportation
Officials ("AASHTO") approved installation of fiber optics on interstate ROWs because
of significantly reduced safety concerns. In Finding 53 the Court concluded that the
AASHTO resolution supporting the Agreement was adopted because of the:

profound nationwide impact that it will have on state transportation
departments' ability to develop and finance intelligent transportation
systems through innovative public-private shared resources agreements.

This finding supports MTA's argument that the purpose of the Agreement is to
create monopoly rents to be shared between the State and ICSIUCN at the expense of
open competition. The Minnesota Court concluded that purpose did not violate state
law, but that conclusion does nothing to make the Agreement consistent with
Section 253.

The Supplemental Filing By US DOT.

The US DOT Filing shows:

I. That the primary effect and rationale of exclusive access arrangements are
to maximize the economic benefit to the State DOTs, and that intelligent
transportation systems ("ITS") and other shared resource projects can be
successfully implemented without imposing exclusive installation; and

2. That categorical exclusion of further fiber installations in Freeway ROWs
is not necessary to assure public safety.

The Access Report attached to the US DOT filing demonstrates that the
overriding effect and purpose for State DOTs to grant exclusive installation rights to
Freeway ROWs is to increase the economic benefits and compensation that the States
receive from use ofthe ROWs5 While US DOT argues that the Commission should
support this result, there are three fundamental flaws in this argument.

5 The Access Report reads in part:
[I]t appears that state agencies are able to better leverage ROW assets to achieve
public sector social and telecommunications objectives when ROW access is
constrained.

(At page 19.)

The Access Report concludes:
[A]gencies that restrict direct physical access to ROWand/or restrict the window
of opportunity for project approval may be more successful in leveraging ROW
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First, maximizing a State's economic return from allowing use of its ROWs is not
a goal of the Act, much less ajustification for imposing competitive barriers to
installation of competitive facilities. Rather, Section 253(c) imposes explicit restrictions
on regulation of ROWs.

Second, maximizing such returns may in and of itself violate the requirement that
compensation be "fair and reasonable." In Bell Atlantic-Maryland, Inc. v. Prince
Georges's County, 1999 WL 343646 (D. Md., 1999), appeal pending, the Court found
that a county ROW ordinance that imposed a fee based on 3% of all revenues received
from providing telecommunications service in the county violated the Act. After
rejecting the 3% fee, the Court went on to say:

There is a more fundamental error, however, in the manner in which the
County has calculated its franchise fee. The appropriate benchmark is not
the "value" ofBell Atlantic's "privilege" ofusing the County's public
rights-ofway to provide telecommunications services in Prince George's
County. Rather, the proper benchmark is the cost to the County of
maintaining and improving the public rights-of-way that Bell Atlantic
actually uses.

Id. at p. II (Emphasis added). The Court further stated that regulation of ROWs must be
limited to the types of activities described by the Commission in TCI Cablevision and
Classic Telephone. The Court's conclusion is consistent with the position previously
argued by MTA.

Similarly, in AT&T Communications ofthe Southwest, Inc. v. City o/Dallas, 8 F.
Supp. 582 (N.D. Tex. 1998), the U.S. District Court concluded that the attempt by the
City of Dallas to force AT&T to obtain a franchise to provide AT&T Digital Link (ADL)
service within the city. The Court specifically rejected the city's claim that it could
impose conditions on a carrier that were unrelated to the use of the ROW. The Court said
in part:

Many of Dallas's franchise requirements -- such as ... the dedication of
ducts andjiber optic strands to the City's exclusive use -- ... are totally
unrelated to use of the City's rights-of-way, and are thus beyond the scope
ofthe City's authority.

Id at p.593 (Emphasis added.) Maximizing a state's return from use of ROWs not only
provides no justification for setting up competitive barriers, but also may in and of itself
violate the requirements of the Act.

assets to obtain statewide deployment of technologically advanced
teleconnnunications infrastructure that will enhance universal service and support
transportation management needs.

(At page 21.)
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Third, the Act rests on the premise that market forces will best serve the
development of telephone competition and that states should not be allowed to
manipulate use of ROWs. As the Court said in Bell Atlantic:

It was Congress's intention that market competition, rather that state or
local regulations, would primarily determine which companies would
provide the telecommunications services demanded by consumers.

Id at p. 6.

In contrast, US DOT's argument implicitly rests on the premise that manipulation
ofthe opportunities to use Freeway ROWs by State DOTs is an appropriate means by
which to encourage competition and deployment of facilities in rural areas. Further, State
DOTs have no role under either the Act or under the laws of most States (including
Minnesota) to set telecommunication policy. There is certainly no indication under the
Act that State DOTs should become yet another layer of governmental
telecommunications regulation or policy setting. In re TCI Cablevision ofOakland
County, Inc. 12 FCC Rcd. 21396 (FCC 1997).

The Access Report also confirms that exclusive usage policies are unnecessary to
implementation ofITS or other shared resource projects. Of the nine projects studied,
only three contained categorical exclusive installation rights, one of which (Missouri)
predated passage of the Act.' Another of the three (Virginia) is under negotiation and has
not been finalized.' Two of the projects allow unrestricted access to Freeway ROWs.'

The US DOT filing also relies on over-broad data which aggregates all accidents
resulting from all types of road construction, road repair and other construction
activities.' Fiber optic installation in Freeway ROWs was approved by AASHTO;
however, because it was unlike road construction and unlike other types of utility
installations and could usually be located so that there was no activity on the traveled
road surface. Data developed by the National Cooperative Highway Research Program
of the Transportation Research Board of the National Research Council ("NCHRP")
confirms that the risks resulting from construction vary dramatically based on both the
type of construction and the location of construction in relationship to the traveled road
surface. IO The NCHRP concludes that construction activities off the traveled road

6 Supplemental Filing ofUS DOT, Attachment 1, p. 19.

, rd.

, rd. at p. 20.

9 Supplemental Filing of US DOT at p. 3, and Attachment 2.

10 See, Table 10 to NCHRP Research Results Digest September 1996, Number 192 attached to
MTA filing dated December 22, 1998.
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surface do not even merit a reduction in speed limits within the construction area. II The
NCHRP has also concluded that utility activities installations have little or no effect on
motorists."

US DOT has access to extensive traffic safety data. The fact that US DOT has
presented no data relating to utility or fiber installations occurring off of the roadway
surface strongly suggests that such data would not support US DOT's position

US DOT also seems to recognize that fiber installations at the edge of wide
Freeway ROWs do not pose significant risks." US DOT suggests that many Freeway
ROWs will not allow such installations, indicating that the Minnesota DOT has said that
less than 50% of its Freeway ROWs are wide enough to allow construction activities to
occur offof the road surface." On the contrary, the Minnesota DOT merely says that less
than 53% of its Freeway ROWs are 320 feet wide."

Even in areas where Freeway ROWS are narrower, there are readily available
alternatives that limit activity in the ROWs without imposing competitive barriers to
installation of competing fiber facilities. These alternatives include installation of
multiple conduit systems, such as the system that MnDOT previously required AT&T to
install in 199016

, and that have also been installed in several other states cited in the US

II "Procedure for Determining Work Zone Speed Limits," Research Results Digest, National
Cooperative Highway Research Program, September 1996, p. 26, (attached to December 23, 1998
MTA filing states in part:

Work zone speed limit reductions should be avoided whenever possible,
particularly in work zones where all work activities are located in shoulder or
roadside areas ....

12 rd. See also p.31.(Generally recommending no speed limit reduction if construction occurs
more than 10 feet from the traveled road surface.)

13 US DOT says:
Although it is true that this risk is small in some conditions or for some segments
of these projects, the fact remains that there will almost certainly be more
accidents.

Atp.5.

14 rd. at p. 3.

15 June 16, 1999 Letter to Magalie Roman Salas and Carol E. Mattey from State of Minnesota, at
p.4.

16 See, copy ofInnerduct Placement Agreement between State of Minnesota and AT&T
Communications of the Midwest, Inc. attached which required an 4 duct innerduct system in
approximately 75 miles of freeway ROW between St Cloud, Minnesota and Plymouth, a
Minneapolis suburb.
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DOT Access Report. 17 Competitively neutral administration of those systems is also
feasible, as demonstrated by the Empire City Subway system."

In addition, a number of states have adopted policies allowing multiple
installations of fiber facilities in Freeway ROWs, including Iowa, Wisconsin,"
Oklahoma, Arkansas, Illinois, Kansas and Texas. These policies could be adopted only
after review by US DOT to assure that safety would be preserved. Similarly, although
Minnesota DOT now asserts that exclusive installation rights are needed to preserve
Freeway safety, it adopted a policy for Freeway use in 1990 that US DOT reviewed and
that did not require exclusive installations. Further, in 1991, Minnesota DOT sought
legislation allowing it to impose fees for allowing fiber installations in Freeway ROWs. 20

Thus neither US DOT nor Minnesota have established any basis by which the
Commission could conclude that either, safety requires the long tenn exclusion of other
fiber installations or that the Commission must subjugate its Communications Act
obligations to their unsupported claims.

US DOT suggests that if State DOTs are not allowed unfettered discretion to limit
access as they see fit, they "may revert to an outright ban" on access." The threat of an
unreasonable response from the States should not influence the Commission's
enforcement of Section 253. If State DOTs choose to forego installation ofITS systems
rather than make such readily available, completely safe accommodations to competition,
the fault is not with the Commission or with Section 253. Accordingly, the threat of
unreasonable State reaction to enforcement of the Act should be ignored.

17 See, US DOT, Attachment I, Table I which shows that Arkansas, Colorado, Kansas, and
Oklahoma projects involve significant amounts of conduit to be installed.

18 See, March 24, 1999 Letter to Magalie Roman Salas from Dee May, Bell Atlantic

19 Attached to this letter are excerpts from the State Highway Maintenance Manual issued by the
Wisconsin Bureau of Highway Operations. The Wisconsin policy sets forth specific
requirements for construction of communications facilities on the longitudinal axis of Freeway
ROW, but does not limit the number of entities who may construct such facilities.

10 In 1991, Senate File 528 was introduced to amend Minn. Stat. §161.45 to both override Rules
8830.3300 and to charge compensation for allowing fiber optic installations in Freeway ROWs.
The legislation failed to pass because of opposition to allowing MnDOT to impose fees for ROW
use.

21 Supplemental Filing of US DOT, p. 2.
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The Minnesota Ex Parte Filing

The State of Minnesota's latest ex parte submission contains primarily a repetition
of its prior arguments that do no merit any further reply. 22 Two points should, however,
be clarified.

First, the State of Minnesota asserts that ICSIUCN is obligated to allow users to
obtain an "Indefeasible Right ofUse." While this is an interesting assertion, it is
reflected nowhere in the voluminous Agreement between the State and ICSIUCN. The
only mention of sale of fiber is an ability of the State to prevent such a sale, which is
effective ifICSIUCN chooses to make such a sale." The assertion of the State's attorney
is no substitute for the absence of any contractual obligation on ICSIUCN.

Second, the State quarrels with MTA's assertions that the photographs of ROW
previously provided are "typical" of the Freeway ROW in Minnesota. However, the
State confirms MTA's point. The State notes that MTA's discussion of typical rural
Freeway ROW indicates that such a Freeway ROW would be "at least 285 feet wide."
The State then points out that "53 per cent of the interstate highway ROW in Minnesota
is less than 320 feet wide."" This necessarily means that 47% (100% - 53%) is over 320
feet wide, wider even than MTA's photograph indicates. Further, based on data attached
to the State's Reply Comments, 32% (356 miles of 1106 total miles) ofthe interstate
mileage (in Phases I and Optional Phase I) is in the Minneapolis/St. Paul metropolitan

22 For example, the State repeats its arguments that the Agreement is not a "legal requirement."
State Filing, p 2. However, the Commission's decision in In the Matter of Califomia Payphone
Association Petition for Preemption of Ordinance No. 576 NS of the City of Huntington Park,
CCB Pol 96-26, MEMORANDUM OPINION AND ORDER, Released: July 17, 1997, 12 FCC
Red. 14191 establishes that a "contract" can be a "legal requirement" reading in part:

"[T]he City's contracting conduct would implicate Section 253(a) ... if it
materially inhibited or limited the ability of any competitor or potential
competitor to compete in a fair and balanced legal and regulatory environment in
the market for payphone services in the central business district. In other words,
the City's contracting conduct would have to actually prohibit or effectively
prohibit the ability of a payphone service provider ..."
(Emphasis added.) Id. at 14209, ~ 38.

(See also, Opposition ofMTA dated March 9,1998, discussion at pp. 11-15. The State also
argues that the Act does no apply because ICSIUCN does not provide service directly to the
public. Prior decisions of the Commission show that carriers such as ICS/uCN are not exempt.
(See, Opposition ofMTA dated March 9, 1998 discussion at pp.15-19)

23 See, MTA filing dated April 21, 1999 at pp. 1-2

24 June 16, 1999 State Filing at p. 4.
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area." where narrower ROW is expected (and where a multiple conduit system would be
most appropriate). Accordingly, of the 68% (100% - 32%) of Freeway mileage in rural
areas, over 2/3 (47%/68%) is wider than shown in MTA's photograph. MTA's assertion
that the photographed segment is typical is confirmed by the State.

The MTA appreciates the opportunity to submit these additional comments.

Respectfully Submitted,

MINNESOTA TELEPHONE ASSOCIATION

David Cosson
Kraskin, Lesse & Cosson, LLP
2120 L Street, N.W., Suite 520
Washington, D.C. 20037
2022968890

RJJljjh
Attachments
cc: Carol E. Mattey w/attachments

Claudia Pabo w/attachments
David Kirshner w/attachments
All parties w/attachments

Richard J. Johnson
Moss & Barnett, P.A.
4800 Norwest Center
90 South Seventh Street
Minneapolis, MN 55402-4129
612347 0300

25 See Affidavit of Bhimani, ~ 5, attached to MnDOT's Reply Comments of the State of
Minnesota to Opposition to Request for Declaratory Judgment and Opposition to Request ofthe
Minnesota Telephone Association. et al. for Preemption, stating that in Phase I there are 226
urban Freeway miles and another 130 optional urban miles, and 590 rural Freeway miles in Phase
I and another 160 optional rural miles. Urban mileage is 356 = 226 +130; rural mileage is 750 =

590 + 160; total mileage is 1106 = 356 urban + 750 rural.
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STAT! HICHWAY MAINTENANCE MANUAL Policy 96.30

8u~d.s: ApnI1.1995

Effe<ltlve: August 1. 1997 96.00 Utility Accomm0d8liOn
96.30 Freeways

By: D1tector. Bureau of Highway Operatlons

A. Gener.IPolf~

Pege 10f1

LongiNdinil iNtallatioos em freeway right-of·way sball be limited \0 communiutioft$
facilities only. 'I'M insWlation of cellular anrer-s and lis lSSOCiated equipmeat shall be
deftDed as a loaaitudittal OCCIlpIUOII. Other Iype$ of Ilt1l1ty facilities may be allowed to
100000000000000y OCQIPY trcew.y rilllt«·way. but only UDder c:e1'lllin clrcuJllStlAc:e.. See policy

.96.31(C) for derail••

00.1llIhWay.whicb are DOl preaendy constructed u freeway. but the right·of·....ay bas been
acquiIed for dle~ of sueb a facility. the requimnellts for utility instaJlatiOM .ball
be the same as for e-ays.

Utili~ facilities may be limited to III\deIp'ounlS inIlaIlations; cxcepl as provided for m)sslllgs
or 1p«\ia1 cues.

LoftIitlldiJlll utllity iDl&aDatioDl GO t'reewayJ may be charged a fee for the ript to occupy.
1be Department IIIIIY also opt for accas to commwdcauOlD or other types 01 service•• or a
combllWloll of ,.. and eerv!ce,. If this i. warnntecI, apeenletllS shall be neJoriaIe4 with
eadl ~ompallY on a ease by cue bull, and are aimed at plOYidin& muNal beoWts to all
pattiet invoIvcd.

8. Transmission Facilities

Transmis.ion type utility fleilitie. may be permitted to longilUCtinally occupy freeway. in
special eua.

C. DI,trlbution FaCilities

Distribution type utility faciJitiei tball not be permitted to longitudinally occupy freeway'.

D. service Connections

service COIIIlllctions mall not be permitted from ltaNmission or distribution type facilities.
~rvice connections shall not be pennltlecl to cross a freeway.

---~~---------------~-----



ITATE HIGHWAY MAINTENANCE MANUAL Policy ".31

.",.,..ct••:April 1, 1995

Ithc:ave: August 1, 1997 ~.OO Utaity Acc:ommodetlon
98.30 Fre.weys
96.31 New InstIIllIlloM

By.~. Bureau of Highway Opendlona

A. G........ Policy

Page 1012

LoitIi'wfi.... IntttlIMlo1lI QD frwway rilhl-of-wq .hIII be lbaited to commvnicttlou
WidII <lilly. nil iDcIuda tbe iDItal\alioD of ctlIuJar _11III UIOCIlred equipmnl.

Other utilltia IbaII llOI be IDIWled IonIitudtnally widIi:a the ICCC. COIlIIOI lines of My

.........y.However. iIll1*W caleS (lee rectlon C>. weh iDNIlaliaDs IMy he pIIlNtted
1IIIder IIricdy CCIlllI'OIled CllIIdirioas.

B. Longitudinal ft"ulNmeliti

A udIily lIllY be daarpd ... or JnVfde lboDlplrtDaalt with CCIIIIIDUIIiQtiOllIetVieft for
.. rfIhlto__ ill """""'n' -ioD r..iI_lq1lullIDIlly aJI f1eeway riglu-of.way. wa­
..cw ...... ue WIll. I J..........t bit. J i tbe 1Ditily 11III die DqluaDaDl dla1l be
-eodMed to _nniDe tIlIIe ud odwr IpICi& reqWlWl1UIIts of the iNJ81lttloa ('·1. co­
1acati0ll. betweallIli1ity coaapulies) prior to .. iml'DC' of • pmnIt. A.D.y fee or lefYiceI
ped• ...-t to by 1110 1>epumlIm" utilitiea for freeway occqpatlOD II Dot put of the
~Iepolicy "'..... udIlry reloclltion. Utilitie8 may nedye a
})IOtated dlIra of lIlY iDitial fee paymeDllf lbe DIputmeDt requiIes the utility ro move ill
r.dIi1J offof f'1eeny npt-of.way fOC' a JlI&hWay inlpJvv.-al project.

OPe to 1110 Departmeor', COIK*1lI reaanlinlJonaitudlnal freeway iJIeIaJ1adoIIs wilb lespect
to aafety, ..dlecicf, IIIIIltipie iaIlI1laliODl duo. die _ COITidor, UIll die plOliferalicJn
ofc.Dulu .........., tpedaI proviIi.- may be wamIlIlld Cor eacIl utiliI)' iJIIIII1lat1on. This
iDctlldel, but it DOt linWcllO, nquhiaa:

1) Udlitlet co raolve c:o-Iocation i_ with each odla" beton permilS ue iSlU8d.

Z) Access ratrIctiOIlt 10 a aile durinI COIIJtNctIOIl aDd IIlIinlIaIrIce of tilt fal:ilil)'.

3) A full-dme ImpeclOr....inI tile Depc1meat peI4 for by the lltiJily.

• ) A full-time trafftc comroI provider.

S) InttllliliOIl of • duct (conduit) system IDII/or pllCClDBnt of lIS fleilil)' within a duel.

6) Replacement of dImIpd or dtsb'oyed treetlv~onor InrIIpIUl1inS treeS lhar QlI'I

he ..Yed at tbe dilcNCioft of lbe DepaItIDeGI. See policies !I6.SO(G) UIll96.54(B) for
8dditionel requlre-..
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MAINTENANCE MANUAL Pol'......:;;32=========.............-p...i!i,.;,;Z....o.'...2

C. Unde",round Utility ero..lngs

MaDholel UIII other points of.__ to lIDller,lOUIId utilities may be permitted widllll a
titeWay only when tbey are 10QlN beyond the~ zone of tbe meway ttame IIIIllS or
J'IIIlpS provided tile eoDdjtiolls ofpolicy 96.)$ are satisfie4. If additional lanes are pllUlJlOd,
tbe clear ZODe sbalI be dctenninel1 from the ultimate edcca of the traveled way.

D. IrrlgaUonDilch.. end Water Canals

Jrric86on41tcbN IiId wa1et caw. Ibould be excluded fIom freeway.. When a crossinC is
abrolll1lely -811)'. It may be made by~ siphon or ttuvup culverts or bridges
If appropriate to tile me of eaoal. topocraphic conditions. ancI blahway Dfety aspectS.
LocMloas aD4 fUUCtUru arc to be _lid in tbe AIDe manDef .. are ~Jibes for ftllUI'lIl
trauvenc draiDap.

AD.~. and ..,.., for scrvicinl or palrolliDi such f*::llltica aball be from oubli4e the
~ c:onllOl u.s. Special di1Cb elaning equipmellt may be allowed to cross the freeway
In ihoIc _ WMie siplftcaal tnve! 4istaDce would olberwise be nquired to utilize Snide
teparatlon strudluea provlcStd it permit CODIainbl& lI'Ift1c c:onrrol amna-- is (U$t
obtaiDecl from tile departmeat.



8T~lEHlGHWAY IlAINTINANCE MANUAL PoIleytt.33

Ethdve: March 1, 1HZ 88.00 UtIlity Acrcommodatlon
euo Freeways
88.33 EldItIng UtiIIIiN

Pege 1of 1

WbIIl a 1niI1ty IIreIdy exists dbin die npt-of-way of • prupcMIt fiecway aDd it c:an be
MrViced. m';Dh!md IlIlI ..... widIout IQOetS ttom tile freeway cratrlc I11III or fampl,
ic eay relllliD _ loAc II it doet aot IlIvcneIyIll'ect die safetyI daip, coDluuccion.
apmtIon, lDf........ID. or ,tability of the ftoeeway. OCbrrwile, It Ibalille relOcIfrld.



MAINTENANce MANUAL PollcyM.31
"

C. Occup8tton for Special Cun

The I>epuUnIIa reMlDi- dill, urilil)' 1lIIY lIled to IoDgilUdioally ~FY freeway n,ht-of­
way In special or hardship lituatiom. When longitudinal facility installations Qlher t!lan
QOriunwIil;atiotlt are rwque&l£d. lbe Illility dlail show to lbe [)epanmem" ..tlsf~n:

I. 1'baI alternate loc:atioN ... DOt avlibble or caDIlOt be ilnplemenred II rtUOnable cost
from the ttaDdpoint of providing efficient utility "l'Yices in a IIlaIltICr condllCiv~ to
..tcly, durabiliry. and economy ofmainrenaIIce and operations.

2. nun the aewmmocJatioo wlll not lIdvenely affect highway and traffic safetY, lUId !he
delilJl. ~rion. operatioG, maint.euaPce, or JCabiliry of die freeway

3. That it will JlD( iIIlufere with or impalr the present use or fut\lre e~on of the
freeway.

4. Tbat cIiIIIJproval of die lise eX freeway riIbt-«"-way wOldd nsult in a lot' of productive
. Ilric:uitlll8llaad, or lou of prodllctlvlty of qriwltul'llll8Od. In this ease. the unliry
...provide infonnatioaon the 4iftQ UJd illdiRcl envilOtlll\lltltll and ~Dljc: effec:t,
of·1IJCh ION. 'I1lese.treeu win be evalualeclllld c:onIiderecI by the Department.

5. 'That die ar:c:ommodItioa utiJfies tile c:onditiou ofpolley 96.35.

6. TbIt !be Wily 'NlI1be 1oc:Il.ed • or IS near IS pt¥tlcaI to the ncht-of.W8)' line aud in
DO eu. .,iCbiJi the elev r.aae.

Utilities sllalllIOt·be al10wed to be iJlsIalled 100000llll1inaJly wlIhin the median aru..

A fee .., be dlIrpd to alltility for 1~1naJ occupatioa. espe.cially if die distuK;e to be
covered is over otIC mile.



STATE HIGHWAY MAINTENANCE MANUAL

efrecllYe:

BY; Director. BureBu of Highway Operations

Policy '8.3~

96.00 Utility Accommod.tIon
98.30 Fr-.wBya
96.~ Vehlcufar Tunnel;

Page 1 of 1

Utilities sbaU 1Iot be permilled to occupy veJOOdu tuzIIIels 011 rr.ew.y. on lleW location
exoept in~eil" cues. Ulldcr DlI cirwmstaDCCI, however, ,ball. 1ltility wbich mnsportB
• hulfdous tIIItelial be "Iow~ to oecopy • vebieulIr 1WIIle1.

WIwn I utillty occupiee IpllCe In III exlst!ne vehicular 1ImIleJ that is conVenN to I freeway.
relOt1tlon of die utDlty JnIY not be required. Utililiell which bave DOt previously occupied
III exl.dJIC vcIW;uW tIlIIIIel that is illtorporatecl in a freeway wUl 1IDC be pecmia«I therein
except in exb:elIIe cues.

.....--....._.._--------_._--------



STAte HIOHWAYMAINTENANCE MANUAL Pollcy.IUS

Ef'Iectt.,.: August 1, 1997 98.00 Utlllly Ac:icOfnmOdallon
".30 F,.eweya

lupe".d..: AprU 1, 1995 98.35 UtIlity Ace,..

By: Olrec:tor. au,.., of Highway OperatIons Peg. 1 of 2

.. General Polley

WbcD pIlrmlUi4 by lbc DepanmeDl, _ for~ or IerVidIlg • utility aIonI or
8CI1lIII • howay ...1be IIlDi* 10:

1. F.....e IVIdt Wbere provided.

2. 0- WIllIe penaitte4.

3. Neuby or~ pub& tOIlIa aDd .awe..
4. TniIs a10111 or Deal' tile riPr.of.way !iDe wbich COIIIIec:b GIll)' 10 an iDleneetiDll'Old.

Wben • pte Is aDowed. provblou to pud ..... 1IDalIIborIz«twe &hall be requiJed.

Eauy 10 die mediID lrellhould be Ialricted to MaIby gndt ..-mOll 1IIIIctUm. SII'etIIl
dlanDtJ 1lIOIIiDp. or 01bcr suitable locations not iDvoIvlne diJect KCess fivm tIae f,ccway
tratr~ a- or naps.

1be IIliIity ... if'lIi!. ill ica permit Ippliemou die aDtiejpllcd. maiaIIIIIanI:e pcoc:oclwes for
IIIe"DIed inNQedoe.

8. Sped" C....: Ace... from FreeWIIY UneIIRampa

'W'hell uildftl udlky suppons, 1IW1boIes. or odIer appunelllJlCel lie loc:ated ill medians.
IaIadlIIIp .... or odIawbe Iau JlIi1tl1' plnJou or the freeway. ICCttI to diem from tile
fiwway uatftc: Iaan or nmpa JIlIy be pennined. A freeqy IaIIe elolure IDI)/ a110 be
aDowed 10 &elti,.. 8CC8II provided tbe wility hal aD epproYed l1'li& eontrol plan from the
DllpaIuMnt. "- would ClIlIy be ..lowed iIIlpeCW~ .... ollly by pIlrmita i..... to
the UIiUIY epeeifyins tile COIIIlitioas 1hat wiD _ both mocorilt IIld worker~.

C. security FMCe

The~'.~lIrity-. I!IIIlnot be opcIled WIleN odleIwise .ca-S in. lI1i1ity's
pemDl. If lbt renee is dID 'Ied. Ibc utiIi'l)IlbaIl repair or rcp1_ the f_ before COIICllIdilll
ill wort openrioDs at lbc end of the day.



MAINTENANCE MANUAL PollS 'US

C. security Fem:. (continued)

If the existiJII securicy felICe must be opeoed 10 flCilieate the utility operation. il tball be
d1ta"embW 1I1d; IIpOft campIetion or the permitted work, JeiNlalled In ilS oriSinal location
10 I Uilifonn profile. All feAcilIJ lDIterial. wilh lhc exception of lite poeu. may be retdCd.
New pollS shill be IUIlPIIed ~ the Utility. Aay feIlclfte maR:rial dam8eed dllriJlc removal
or reiNWlIllOJl IbIII be replaced wldl new mllerial

DurilIc uUllly COllIlnEtion, die -.:urity of 1be t=way sbaU be mainlaiMd II aJllimes by the
. inIlaIlalion of i.ltft\IOiay fence. The tempotWY fence sIWI be placed between !be freeway
and the llCtIIll wort area.

A vlillcy may ftqvetllO diM. Julble. portioo of the MlCW'iey fc_ IUd iNtaU • cemporary
or pormauent pit (or ptes) ill itilocarioA. The ple(s) sboulcllllllCh lJlt profile of tbt
IlQIUlIt aceurity fence. Wood JlO'lJ may be substltllted for The melIl poIC8 supportiAa !be
pIe(.). Jury f'Deq materW damapcI wilh 1he iullallitiou of the pe(s) shill be replaud
Wit!l1Jlt;W 1lWeria1. n. calea IJIll Uly other fenema maleriaJ thaI1 be supptiecl by !be utility
ll·ill.OWIII·~.

The pae(.) sbaII be 10cb4 wbeDeVer die aile i. lIIIItlawled by !be ulility. i1Ie UliIit)' Iba1I
pJOVWe at leul two Qys pel' IocIc lO lhc~" district cbief malJlfenluee cuatneer.

All work pedormed mill the feacinl ml pte 1Dl1IriaI. 'lII'Plied IIIWI COftfonn wilh the
DepanmtDI'llpIlCinc.tioaa.



ITAft HIGHWAY MAlNTENANCI! MANUAL

August 1. 1991

SU,.,..d••: April 1, 19M

PoltcyM.40

98.00 Utility Accommodation
98.40 !lcpresaweYt

P8g1 1 of 1

Tt .....dIItrftuioD tJPD UliJItY W ....... be~ to loncilUdu.lly oceupy
cxpttW..,.. Setrice 00f1llC" til lIlility c:IIIttlmm may be pamitlld from dIe8e f1ciliti..
if feui1lle~ III IlCll avail'" For ....11, • feasible IJttnIIIiVe would l80w
IOCISI to • fIeiliIy fmft • r.o.,e l'OId. 1bt iI»1datiOD of cellular IllteNlU lIIllI ita
."",.1.... eqWpmat IbaII be cIdIII8ll II lloDIln",-~.

1....1••1 ..oily i&Jsl:IlIIIioDI aD aplell"" IIlI)' be dwrpd .. tee for die debt til
occupy. n.~ .., 1110 opt for __ to~ DC' other types of.."IteI. or a COJDbipetjoo of f_ IIId lIIIVicea. If dUJ is WUl'IIIlId,~ IbII1 be_.llCiIIR with ...compuy aD a CM8 by _ bub, and are IIinIlIllIll pJOIIicliJIC mutlII1
llIIIIfks 10 III putieI invuIva

0Il1d~wIaidI_ IIIIt pln"'y CODIINClIed II expnIIIWlI)'S bur dle riJbt-of-way 1115
...il:qoIiIW lbr ..ClCIlIIInICCloa of sueb a fIcillt)'. !be requiJemeaa for utility iDIlaIIllrions
1IuII. die ame .. for IKpC__a)'ll.



STATS HIOHWAY·MAlNTENANCE MANUAL Pollcy'U1

Supe.....: April 1. 1995

Efhctlve: Auguat 1, 1997 96.00 Utility Accommodation
98.40 Expre_ys
96.41 New InllJlll.tlons

. By; Director. Bwe8u of Highway Operations

A. GeM,., Polley

Page 1 of 1

WIlen pemitted, 10000itudinal inlt.JllItiom tbaII be locar.d at or as near .. pnc:tical 10 the
riIbt-of.way IIDe. PICDiIlet Iocaud on pr:lVIIe euemmtJ may be aJloMd 10 oftmane abe
Itpl-of-way iD IIIDIt CUOI, bowever•• pmIIil W1l be Rquirod from die depl.nmenl. Below
pwnd iMdMioDlIllllllll4 not .. widlin Ibe dar ZIlla. Above gnNnd INIaJlatiolII shalllIOl
be wilhbt tIM dear ZOllO.

UUlIlltl tIlaII DOt be allowed 10 be iJwaIled Ions'tuellnally withiA abe median uea.

8. Longltudl.... Requl......nts

A ubIiIy may be cIlarpd • fee or provide the DepanmenI with COIDII1IIIIiI;; stI'\'"' for
dle rlIb& 10 IocIre Ita CClIDlIlIUIicat flCililiu loncitudillally on cxp_ay riCht-of·way.
WIlal tea or crvieel _wurallletl. an llleement betw_ tIM utility and the Dcputment
'ilhall be.., d 7 ~ to deIamiDe dae and othec sper:ltIc Rqlli~ of !be inIIaIIation (e.g.
~~ ...... lItiIlI)'~) prior III the Iuuanee of a permit. Any he or ..",ices
frkt,. acreed III by the Dtit* lIlienI: lIlClutUicies for .pN"_y ~up.t1on Is not put of
tbe •• Mi,-teeNal1lolKompellllble policy ~gantlIIa utUIl)' relOCaDOIl. Utilltiea may receive
• IHCH- Ilhn «lilY iDitiai fee payment if the DtIpuImeDI requires the utility to move its
fIciIi\y ott of cxpnIJWlI)' riafrt-of-way for a bipway improvement project.

Due to the o.,anm.'s CODCeJRI npnlm, looaitudillal expressway illJlallatioos wilh
respect to ..r.ty, ...lbetiQ, Dl1Iltiple iDllallatioDi Ihroup Ihe same corridor. and the
prolileratioa of cellular UIIeMU, wpecial provisi0D8 may be wanamed for elCb utility
iDaWlation. Tbi.s includes. but is DOt Ilmltael to, requirIna:

2) Access reslrieliOlll to a ait. dlU'inc COIIilnlCtioll and maiote_ of the (lCitity.

J) A full-time Inspectorrep~ the Departmont paid for by Ihe utility.

4) A full-time tnfrlC c:ontrol provider.

S) lDall1la&ion a tIut:t(~t) system and/or plac:ement or its rlClIIl)' within I duet.

6)' lteplacw_ of cIaINlI8d or cIesUOYed u-tve'$cion or tramplanlillllr... that can be
laved 1l1M discretion of the DepalmtDI. See policies 96.SO(O) and 96.S4(B) for
.cldid.",... requl..-.



$TATE.HIGHWAY MAINTENANCE MANUAL Polley 98A2

ItftctiVe: ·March 1, 1992 96.00 Utility Accommodation
86."0 Elcprenwaya

Iuplawed..: Initlel laue 86.42 Expressway Crouinga

By: DIrectDr, Bureeu of Highway Operation, Page 1 of 1

A. Genenl Policy

New lIIiIily iamUetioat .... IltiulDIOlIlI or I9loc;atiom ofexiItiDe utI1ltIes sba11 be permlued
110 CIOU aD~ay.

8. OY.rhMd UtIlity Croaelngs

O..:dIead lIIiIiIJ IiDa~ 11\ clqll'CSIWay IIbIII be adjusred 10 dIIt IVPPOrtiDs sttueIlIfe_
nlocallld A"eirIe of_ eIIIar_. WIlere~.iDlet:medille suppordJIa poIee may be
placed in ...... of 811fficiaat width to provide the c:leu~ fmn the edse- of bodI
uawW WI}'$•

., lddiliouJ ....... plumed. die clclr zo.lbIIl be cIeaImiaId from dl811ldmate edPs of
1M cRftIed way.

WIleD _«.way IiDeIIIId ICCetI -wn- areaa. _ (c.c. wblm lioDIaCe roads
are pnMded)~ poICImay be loeuecl ill die area IletweeD Ihau.

At.. I ''II''_. IUppOftS for ow:dlad util~ Iball be permiaed 0D1y where all of die
followiae ~lioID an met:

1. 'l'bI appropriIfe clear mila Ia Pf'OYi4od wiCb mped to expteSiWIY trafBc 1IDeS,

2. TllelpllCopoilte clear ZOIIe from edee of ruap II provided, IIIlI

3. Be 'i...jpl diJtlln if DDt Impalnd.

C.Undt"round UtIlity Cronlnp

MiDbola .. olbIr poba of .au to lIIWIIqroaIId utilities IDay be permittlld within an
upteIIW8Y 0111)' wbea till)' Joe...be}'OIld the c:lev ZODe of tile upteSSway Ird'IC lues
or nmp.. It Iddltioall are p1lnlled. the eleu %ODe sblll be detenDiDecI from 1he
ultimate eel,.. ofdie ll'avelod way.



STATE HIGHWAY MAINTENANCE MANUAL PolklyHA3

Elfw1Ive: Merd't 1. 11192 96.00 Utility Accommodetion
88."0 ElCPrMIWIIYS
96.43 Existing utilities

By: DireQtor, Bureau of Highway Operations Page 1 of 1

..

Wben a utIliry exit.. wiillin till l'iPt-or-way or Il propoled e;tprasway. it may remain as
IoIae u it cJocs IlOC advenely a&d dle safely of tile elpl'eSSWl1, hued on 80WId OII&ineerinc
j\lClimaJl and 8COIIOIDic eonsidedtiona. Otherwise. it sbIJl be re10C&le1J•



Elfecli..:

Policy"."

98.00 Utility Aoclommodation
98..-0 Elcpreeaw8y8
98." Vehicular Tunnel8

Page 1of1

Ulilililt IIId IllIlbe pezmi_ to llCCIIP'Y vebieuW IlIIIlIc1I OD ellpreuwayt oa new Ioc:It1oa
~ lit emenw <aMI. tJIIlItr II)~WlCeS.bDwewr, sJIaIJ • udI1ty whlcb lI'IDIpOill
• billa...m&*iaI be lIlowecl to ClCCU(IY • vebicular _I.

WIlea • .mty occupies~ ia aD QiItIDe voIllcular "1.-1 !hat Is _1Iii4 to lIIl

~,nIocIlioa Gftllt UliJiI,y lIIII1 DlItbe requftd. UtWdes wllicb haw DO( pm10U11y
occupied iD ezJ«l'll vebicnler tIIIIDe1 tbIl • iawporllCd ill .. expresIWI)' sIW1l1Ot be
jMIiIiW tIleftlID ucepI ill extIe_ e:ucs.

TDT"'I- F'. 1 S



s.P. 2780, 7380 , 8680 (I94-J92)
S.P. 2785 (149.-393)
Hennepin, stearns , wright counties
Agreement NO. 67277

'~~OF, the company has caused these presents toIN TESTIHONY ..n~

. . t orporate name. by its __..".. _be executed 1n 1 s c ~
~tS[k~ !'oCi:'~I<"--C .. A. \-ka1..·5~----- PE esidEii~, and H;s ;,.'------

, and its corporate seal to be---------

iItf1do , to me personally

:I~ )1-...:./-J11...-_, 19 'fo, before

and for said County, personally appeared

\;:k,v (' \ ~

On this

me, " No':,,:-y Public 1Jithin

L.A.

d d the state has caused these present to behereunto affixe , an

axacutad by its duly authori,ad o"~~

By . C .A. t4-~~=I2!..=jiS~__

#"Its"J:::>i~ (c.+ Oy..,,~ dUent

~. ", e.etAnd

~Dour.a.Counlv Ge . Its, _
MvComm ss' £ ,. ,ta

/: • '. 'on llDt~~ Jan. 26. '"~
·TE OF c;rC Q l'q . a. }, -r- \.l ) ss

COUNTY OF_tv.. \ hm. )
17 ~ day of,

y.no~n, ~ho being each by me duly S1Jorn did say that they are

respec':ively the l\is>i-tz.LLt ~J'!'-. FLesidellL and the

of the corporation named in the foregoing

ins':rumen': and that the seal affixed to said instrument is the

corporate seal of said corporation and that said instrument vas signed

and sealed in behalf of said corporation by authority of -il:!I BOLd of

to be the free act and deed of said

ct4~edJC5e.e

lA;5~bd= S=U'ckJ~~sHa~id-d-=- 'lHltr'l'Cllid-=:...- _

: ~nowledged said instrument

corporation.

State Docs. MoDo! •
9,740



.j

CERTIFICATE

I Edward E. Blythe, Assistant Secretary of American
T.leph~ne and Telegraph Company, a NeW York corporation (the
"Company") DO HEREBY CERTIFY that the Board of Directors at a
meeting, duly called and held, adopted a Schedule of
Authorizations effective June 21, 19.9 Which, as amended, provides
in relevant part as folloWS with respect to the execution of
documents:

"Management employees, if it is a specified part of their
job, shall have authority to execute with the concurrence of
the Law Department, on behalf of and in the name of the
appropriate AT&T entity covered by this Schedule, deeds,
contracts, leases, assignments, releases, powers of attorney
and other instruments."

I FURTHER CERTIFY that C. A. Harris is a management employee,
having the title District Manager of Outside Plant Engineering for
whom it is a specified part of hi. job to execute documents
relating to the Plymouth-St. ClOUd, Minnesota fiber optic cable
route.

I FURTHER'''PRTIFY that the aforesaid C. A.' Harris is
authorized to execute the necessary documentation and commit
AT'T Commun~cations of the Midwest, Inc., through the Company,
w~th respect to the attached Innerducts Placement Agreement and
that all necessary corporate approvals have been obtained in
relationship thereto.

J 2;J. WITNESS IfflEREOF,
AA. « , 1990.

I have set my hand this day of

)

CORPORATE SEAL

Slate Docs. MnDot •
9,741



~.P. 2780 (I94-392)
S.P. 2785 (I494-393)
S.P. 7380 (I94-392)
S.P. 8680 (I94-392)
Hennepin, stearns ,
wright counties
AT , T communications
Agreement No. 67277

)

Approved as to Form and
Execution:

~I(.t?~
Special Assistant
Attorney General
State of Minnesota

._.__.-

Distri Engineer - Braaerd

~<{!-d' t-
D1str1et Engaeer - !f~';::==::;""'--

~~.~
Utilities Agreements Engineer

Sl'ATE OF HINHESOT.l
Commissioner of Transportation

puty Div1S1 1reetor
Technical Services Division

Approved:
Conunissi Ql\;;;;:;:-~:;.O:;:;f'",'A::.idm;:'Tin=-I.lr':·s;:tr===a":;:t"'!"i':"on~--­

VrJyma s,gneu

JUL 19 1990

~~"""th-o-r~i~d EM~rv;Y'rI!er------

Stale Docs. MnOoI.
9,742
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prepared »y:
Utilities Agreements unit

S.P. 2780 (l94-392)
S.P. 2785 (1494-393)
S.P. 7380 (19.-392)
S.P. 8680 (l94-392)
Between st. Cloud , Plymouth
AT , T communications
Agreement Ho. 67277

IlDfElU)UCT8 'LACmmrr
AGBUJlIl!'l

TElB AGBEEKENT lIIade by and between the state of

Minnesotll, acting by and through its commissioner of

Transportation, hereinafter called the "state" and ATU'

communications of the Midwest, Inc., hereinafter called the

"utility" (hereinafter the "Agreement").

WHER~B, the 1990 Minnesota Legislature enacted a law,

Act of April 20, 1990, Ch. 426, H.F. Ho. 1857, sec. 7~ which states

in part: "Notwithstanding Minnesota Rules 1989, part 010.3300,

subpart 4, II utility, as defined in Minnesota Rules 1989, part

lllO.JIOO, sUbpart 4, may lay a fiber optic cable or a conduit

containing one or more fiber optic cables inside the control-of-

access lines along the portion of the interstate highway designated

as 1-94 that runs between Maple Grove in Hennepin County and st.

Cloud in Stearns county, and the portion of the interstate highway

designated as 1-494 that runs between Plymouth in Hennepin county

1

Slal
9,72 ..
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and Haple Grove in Hennepin county;· and

WBZR%A8, the above-refer~cedAct al.o state.: "The
o

commissioner of Transportation may impose reasonable conditions on

the tim., place, and .manner of the Utility'S installation and

maintenance at the cabl. or conduit and aay aleo Charge reasonable

fees therefore notwithstanding Hinnesota Statutes, Chapters 14 and

16A. If the Cable or innerducts of the Utility must be relocated

because of reconstruction or lllaintenance work on an interstate

highway, the Utility shall bear the entire cost of the relocation,"

and

1IB.EJlEAS, the Utility desire. to construct a four duct

system along I-494/1-94 (hereinafter the ·Facility·) and to occupy

and use one or more ot the innerducta to place a tiber optic cable

for a reasonable fee as authorized by the Act; and

WHEREAS, on June 13, 1990, the State and Utility signed

a letter stating their intent to enter into an agreement

incorporating, among others, teras addressing matters set out in

the letter Which, along with other teras are to be memorialized in

final long fora peraits and in this Agreement; and

enEAS, state law requires a written agreement between

the State and the Utility setting forth their separate

responsibilities:

HOW 'rJlDUORB, I'r IS ACRBBD,

ARTICLE I. APPLICABLE LAWS, POLICIES, PROCEDURES, ~!RK

(1) This Agreement allows AT'T to construct and maintain

2
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fiber optic translllission line between Plymouth and St. Cloud,

Kinnesota on the 1-94 and 1-494 corridor. This agreement is based

on the authorization granted in Act of April 2D, 1990, Ch. 462,

H.T. No. 1857, sec. 7, and HNDOT'S policy for -Acco..odation of

utilities on Highway Rights-ot-Way- which bas been approved by the

Federal Higbway Administration. In those instances in this

agreement where the state and the Utility agr.e to specific

application of the policy for the above-referenced project, those

items are noted and agreed to. Certain specified construction

activity will begin at an agreed upon time pursuant to long form

permits. If the formal agreement and necessary permits are not

obtained by June 21, 1990, it is understood that the Utility may

exercise its option to withdraw from this Agreement. Accordingly,

the Utility intends to begin construction of a fiber optic

transmission line and related facilities along the 1-94/494

interstate corridor 'between Plymouth and St. Cloud after June 21,

1990, pursuant to the terms and conditions of this Agreement and

those stated in the long form permits (permits).

(2) SUbject to the utility's option to withdraw provided for

in Article I, paragraph (1) above, this Agreement shall becollle

effective upon its execution and shall continue in effect for a

term of twenty (20) years. The utility shall have an option to

renew on the same terms and conditions for an additional ten (10)

years beyond the original term of this Agreement. At the end of

the thirty (30) years the Utility and the State shall have the

option to renegotiate a new contract.

3
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AltTICLI II. PLANS, COHBTRDC'1'IOJf, um HJ.IJlTDmJlCI

(1) Attached hereto, marked Exhibit A and made a part hereof

are detailed plans indicatinq the proposed construction.

(2) only fiber optic cable or cable of COllparable or improved

characteristics Which will not adversely affect the use of the

Facility by other occupants will be placed in one innerduct of the

Facility and an extra innerduct of the utility at cross roads will

be allowed longitudinal on these sections of I-94 and 1-494.

(3) Construction and maintenance activities shall be

accomplished without access fro. through-traffic roadways or ramps

except as indicated in the permits.

a. The Utility will provide detail plans on how the

proposed Facility will be constructed and maintained.

(4) The Utility has provided a detailed plan on its

maintenance sch.dule incluc1inq both routine and emerqency

procedures with the permit application.

(5) The Facility installation shall be placed ,on a uniform

alignment near the right-ot-way line or as determined by the

department.

a. The Facility will not be allowed within the clear

zone of the through-traffic roadways or ramps.

b. Pull boxes may be installed um:!er tbe existing

ground line. Tbe number and location sball be as negotiated by

both parties based on the pUlling criteria of the cable.

c. Repeater stations vill be placed outside the rlqht-

4
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at-way tence or access control liaitl•.

(6) warning tape will be placed a minimum de~th of 12 inches

below the existing ground and above the Facility.

(7) The Utility is responsible for the traffic control as set

forth in the peraits.

(8) The Utility will place the state'. innerducts

continuously through the route on tbe bigbway right-of-way.

(9) The Utility will design and construct the Facility and

provide the capital required for the Facility.

ARTICLB III: COSTS, COHSTRUCTIOIf COB2' OFFSET AGAINS2' ACTUAL
F!:!: AUDITS

(1) Attached hereto, marked Exhibit B, and made a part bereot

is a detailed itemized estimate at the cost of the work to be

performed by the Utility ia constructing the Faci~ity.

(2) All additional identifiable reasonable costs reasonably

incurred by the state in accommodating the innerduct occupied by

the Utility during transportation system maintenance operations and

any construction projects will be charged to,the utility. These

costs include but are not limited to the following:

a. Design attributable to utility'. occupancy

(i) Data Collection.

eii) Determination of the different phases of the

construction project.

b. Construction

(i) Cost to work around Utility.

(1i) Delays caused by Utility inability to remove

5
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its cable aDd iDnerduct or innerducts~

(iii) construction .clai.. arising out of delays

caused by Utility.

(iv) Utility clai.. due to loss of revenue caused

by interrupt10D of service.

c. Maintenanc.

(i) Delays in maintenance due to utility's failure

to locate its cable and the innerduct it

occupies except that any notice period to whicb

Utility is entitled under this Agreement sball

not constitute a delay•
. _.~; .... ;:. ..: i··.·~:JI·

(3) In the event the Facility must be relocated, any design

and reconstruction costs to be assessed to the utility um1er

paragraph (2) above, will be 25' of the total design and

reconstruction cost relating to the four-duct systelll plus any

additional design and reconstructioD costs which can be directly

ao;;o;;ributable to the Utility's occupancy of one innerduct of the

Facility, plus the extra innerduct of the utility ,at crossroads.

In the event the state abandons their portion of the facilities,

the Utility will pay 100' of design and construction costs for it'.

relocated facilities. The Utility shall not be entitled to federal

funds for relocation of its fiber optic cable and innerduct.

Provided however, that upon any relocatio~ the utility shall

not be responsible for any design and construction costs: i)

arising out of the use or occupancy of the Facility by any persoD

other than the Utility. To the extent that costs arise out of the

6
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use or occupancy Dy multiple users, including the Utility, which

costs cannot be directly attributable to the use or occupancy by

a specific user, then such costa shall be apportioned among all

users on a pro rata basis as determined by the State.

Provided further, any costs to be assessed against

the Utility under paragraphs (2) and (l) above, will be submitted

to the Utility from the State prior to payment.

(4) The annual fees which shall begin to accrue on October

1, 1990, are based on the location as follows:

Urban Sections:

. ,

Rural Sections:

$5,000 per mile of occupancy or a minimum

fee of $10,000 per installation, whichever
. ',; I. -4.' ........~ ,

iSfJreater•.

$1,600 per mile of occupancy or a minimum

fee of $8,000 per installation, whichever

is greater.

The urban and rural sections will be revised when new u.S. census

data causes changes in the urban limits along 1-94 between Haple

Grove and st. Cloud. Fees as established shall be adjusted by the

State every 5th year from the effective date of this afJreement

based on cpr for inflation. The annual fees for this Agreement are

dete:-mined in Exhibit C, based on the fee schedule indicated in

sectlon 4 and will be adjusted in accordance with the terms of this

Agreement.

The State will not unreasonably deviate from its policy for

"Accommodation of Utilities on Highway Rights-of-Way" in

7
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establishing annual fees charged ,to other users of the Facility.

Nor shall the annual fees charged to tbe Utility unreasonably

exceed those charged other users of the Facility for a comparable

occupancy period.

(5) Const..-uetion cost offset against annual fee, audit of

costs.

a. The state agrees to set off against annual fees the

following costs (bereinafter reterred to as the "credit"): (i) the

cost to place the Facility and (ii) the lesser at $850,000 or one

halt at the costs incurred by the Utility prior to March 29, 1990,

for the establishment at the cable route between Plymouth and st.

Cloud, Minnesota. Tbe set-off shall be adainistered by reducing

the credit on an annual Dasis in an lUIIount equal to the annual fee

<as adjusted) which Utility would otherwise be obligated to pay.

The Utility annual tees shall be used to offset the credit until

fully applied. The utility sball begin paying annual fees to the

state after the credit it fully applied.

b. The amount of the credit shall be determined on the

basis of actual costs of placing the facility plus the lesser of

S850,000 or one half of the costs incurred by the Utility prior to

March 29, 1990, on the fiber optic cable route between Plymoutb and

St. Cloud, Minnesota. Costs will be Subject to verification and

audit by the state wbere appropriate. AUdits wrll be conducted at

the Utility'S office in MinnesDta with appropriate Utility's

records and personnel available.· Pursuant to the terms of the

nondisclosure document (hereinafter referred to as the "Protective

8
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Agreement-) executed by the state and the utility, a copy of vhich

is attached hereto as Exhibit D' and incorporated herein, the

Utility viII provide an itemized statement of the costs referred

to in paraqraph 5 la) above, within one year after project

1992.

by theproject completion is one year after acceptance

in no event shall be later than April 1,
cOlllpletion.

utility bllt

Acceptance by the Utility does not occur until restoration activity

is completed. Restoration activity shall not exceed one year after

cable installation.

AltTICLZ IV. WAIVD AHJ) IIIDZHlIXFleATIOIf

(1) The utility shall indemnify and hold barmless the state

and all of its agents and _ployees from any and all clailllS,

demands, actions or causes of action of whatsoever nature or

character arising out of or by reason of these permits or vork done

in connection vith' the Facility, by utility or its agents or

employees or the continuing presence of the Utility by virtue of

these permits and/or agreement. The Utility further agrees to

defend at its sale cost and expense any proceeding commenced for

the purpose of asserting any sUch claim demand, action or cause of

action. SUbject to paragraph 3 belov, and other than claims for

damage to the facility by intentional acts of the State contractors

or employees, the Utility ~hall pay all costs related to service

interruptions or damage to their facilities caused by the state l •

contractor or employees due to highway operations. Provided

however. that the Uti! i ty does not waive the liaitation on ! t I •

9
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liaQility under its tariff for clai- of third parties. In no

event shall the utility's liability to the state exceed the amount

of any jUdgment against the state.

(2) The utility shall waive any and all claims against the

state for damage to the utility'. caQle and facilities ar~sing out

of the criminal acts of third parties acting without the State's

knowledge or consent.

(3) The utility shall waive any and all claims against the

state for accidental damage to the Utility's cable and.facilities

occurring in the course of boring, blasting, excavating, dig9in9

or other similar activity within ,50 feet of the Facility, provided

that the state or its agents have done all of the following:

a. notified the Utility at least forty eight (48) hours

in advance of undertaking such activities within fifty (50) feet

of the Facility, in accordance with the Gopher state One Call

programi

b. permitted the Utility's representative to enter the

property to locate the Facility and Utility's cable, ,and permitted

the Utility's representative to be present during the

aforementioned activities and expose the Facility and Utility'.

cable or work with excavator to expose the samei and

c. has refrained from the aforementioned activities in

locations where the Utility's representative has identified the

Facility and Utility's cable or, if that is not feasible, followed

the Utility representative's reasonable directions, such as hand

excavation in undertaking such activities so as to avoid damage to

10
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the Facility or Utility'. cable Or other facilitie••

d. the notice required under Ca) above m~y be given to

the utility by calling the Gopher state One call toll free number

(1-800-252-1166) or such nUlDDer provided to the State by the

Utility.

1Ul1'ICLB V. XI8CELLAHEOUB

(1) In its agreements with others who are to perform

relocation work covered by this Agreement. the utility agrees to

require compliance with the nondiscrimination regulations of the

United states Department of Transportation contained in 49 C.F.R.

Part 21 and to incorporate by reference those regulations in any

such agreements.

(2) The state retains its right under its Utility

Accommoda tion Policy to revoke the permits issued or this agreement

for violations ~erein stated after discussion with the Utility and

a reasonable opportunity for the Utility to resolve the problem.

(3) Upon completion of the Facility three innerducts vill be

owned by the state. Future agreements with other users of these

innerducts will require these users to own these innerducts.

(4) The Utility will own the innerduct in which its fiber

optic cable is located and one extra innerduct at crossroads.

(5) Pursuant to the terms of the Protecti~e Agreement.

attached as Exhibit D. the Utility shall submit to the state'.

utilities Agreements Engineer within six (6) months of completion

of the Facility and installation of Utility's cable. -As Built-
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plans for the "acUity and the Utility'. cable and extra innerducts

within the Highway Rights-of-Way.

(6) Prior to starting any work on the Highway Rights-of-Way,

the Utility shall:

a. Obtain rrom it. contraci.;or a perforllance bond in an

amount equal to the amount of the innerduct installation contract

and which bond names the State of Kinnesota as an obligee under the

bond with respect to the contractor's duties to promptly restore

the Highway Rights-of-Way to substantially the same condition as

determined and accepted by the State it was in prior to

installation of the innerduct systea as determined and accepted by

the State and provide the State with a copy thereof.

b. Provide dOCWllentation that the Utility has and will

maintain an appropriate type and amount of insurance coverage as

specified in the perllit.

c. Receive approved per1Iits and this agrel!Jllent from the

State.

d. Provide to the State the contract including

specifications used between the Utility and contractor who will

install the innerduct system, prOVided that, the state and the

Utility shall abide by the terms of the Protective Agreement set

forth in Exhibit D attached and made a part hereof regarding the

disclosure of trade secret information.

(7) The Utility will have a minimua of twelve weeks to

relocate its facilities When notified by the State of proposelS

projects, which notice shall include properly _ approved plans
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re9ardin9 the proposed projecta.

(8) The Utility will request a perait to place any additional

tiber optic cables within the Utility's innerduct and tor any

tuture construction within th. State'. right-ot-way.

(9) The Utility will provide prior tormal written not~ce to

the State betore transfer of its interest in the innerduct it

occupies to a parent, subsidiary of a parent affiliate and/or

successors.

(10) The Utility and the State aqree that this agreement shall

be interpreted pursuant to Hinnesota law.

13
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CITY OF PLYHOUTH TO SOUTH OF ST. CLOUD •
AT , T FIBER OPTIC DUCT SYSTEK

ROUTE

494

94

REFERENCE
POINT

021+00.270
027+00.973

211+00.502
216+00.902

SECTION PESCRIPTIQN

METRO AREA

CSAH 16 Br. 27679 in PLYHOUNT
JCT. TH 94 in MAPLE GROVE

N. LIH. MAPLE GROVE, W. URB.
BOBY. TWIN CI'l'IES

LENGTH
MILts

6.691

5.439

TOTAL HE'l'R0 AREA HILES- 12.130
ANNUAL FEES -.12.130 HILES X $5,000.00 - $60,650.00

RUBAL AREA

94 169+00.297

211+00.502

AT , '1' leave BIN to H. near
ST. AUGUSTA

N. LIH. MAPLE GROVE, W. URB. BDRv.
TWIN CITIES

42.296

TO'l'AL RURAL AREA HILES- 42 • 296
ANNUAL FEE - 42.296 HILES X $1,600.00 - $67,673.60

TOTAL ANNUAL FEES OF $128,323.60

(11)
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EXHIBIT D
NON-DISCLOSURE OF TRADE" SECRET INFORMATION

UNDER THE KINNESOTA GOVERNMENT DATA PRACTICES ACT

WKEREAS, AT'T communications of the Midwest, Inc. (AT'T) and

the Minnesota OepartJnent of Transportation (KHDOT) have entered

into an Innerducts Placement Aqr....nt to which this Statement is

attached; and

DEREAS, the aforesaid Innerducts Plac_ent Agreement includes

the commitment by KNDOT to treat any qualifying trade secret

information submitted to it by A'T under the agreement as non-

pUblic data under the Minnesota Data Practices Act; and

DERUS, HNOOT has satisfied itself that: (a) AT'T is engaged

in competitive enterprise which includes the construction of fiber

optic transmission facilities including those which are the subject

to the aforesaid Innerducts Plac_ent Agre_ent; (b) certain cost

information, desiqn -specifications and construction plans to be

submitted to HNOOT pursuant to the Agreement relate directly to a

device, method, technique or process that (1) has baen supplied by

AT'T, CP) that is SUbject to efforts by AT'T which are reasonable

under the circumstances to maintain its secrecy and (3) that

derives independent economic value, actual or potential, from not

being readily ascertainable by proper means by other persons who

can obtain economic value from its disclosure-or use within the

meaning of Hinn. Stat. 13.37, subd. Ii and (c) the aforesaid cost

data and other trade secret information may be classified as non-

public data under Hinn. Stat. 13.37, sUbd. 2.
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HOW, !BERZ70Rl, in consideration of the above premises, the

parties have agreed to observe the folloving procedure relating to

the handling of trade secret information:

~. All dOCUJllents, data, studie., materials, or other matters

rurnished by AT£T to KHDOT as esti_ted or actual cost infor1llation,

in conjunction with the AT£T PIY1llouth to St. Cloud fiber optic

transmission line project shall be treated by KHDOT as trade secret

infor1llation to be protected as non-pUblic data under the Minnesota

Government Data Practices Act and shall neither be. used nor

disclosed except ror the purposes specifically described in the

Innerducts Placement Agreement.

2. The trade secret information shall not be disclosed to

any person other than regular _ploye.s of HKDOT, who have rlt9Ular

day-to-day involvement with the tiber optic transmission. line

project in question, legal counsel to KHOO'1' or other authorized

state orricials . who have' statutory 'responsibility to review or

audit costs associated with the project.

J. Under no circumstances may any person authorized to

inspect the trade secret infor1llation discussed herein copy or

duplicate in any way such infor1llation. Furth8r1llore, such trade

secret infor1llation shall not be entered into, incorporated into,

or stored in any computer or any electronic or magnetic data base

or record of KHDOT except as specifically authorized by separate

vritten agreement among the parties.

4. All state employees vho are afforded access to any trade

secret information described herein shall neither use nor disclose

2
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the confidential infOrlDation for any business, co_ercial, or

. competitive purposes or for any purpose other than the proposes

specifically described in the Innerducts Placement Agree.ent.

5. Once the aforesaid Plpaouth to st• .cloud fiber optic

transmission line project has been completed and any purpOSH for

which the trade secret information has been provided has been

satisfied, the trade secret information sball be returned to AT'T.

6. AT'T shall adequately. identify its trade secret

information by either providing a descriptive letter accompanying

the disclosure of such information, by stamping one or more pages

of documents with" an appropriate notice, or by using both of the••

techniques.
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I, Shelley Davis, of Kraskin, Lesse & Cosson, LLP, 2120 L Street, NW, Suite 520,
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to the following parties:

Stuart F. Feldstein
Richard Rubin
Fleischman and Walsh, L.L.P.
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Washington, DC 20006
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Two Teleport Drive
Staten Island, NY 10311

Dennis D. Ahlers
Asst Attorney General
Office of the Attorney General
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Al Strock, President
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