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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In re Applications of

AMERITECH CORP.,
Transferor

and

SBC COMMUNICAnONS INC.,
Transferee

For Consent to Transfer Control of Licenses and
Authorizations pursuant to Sections 214 and 310(d)
of the Communications Act and Parts 5, 22, 24, 25,
63,90,95 and 101 of the Commission's Rules

REPLY COMMENTS OF CABLEVISION LIGHTPATH, INC.

Cablevision Lightpath, Inc. ("Lightpath"), through its attorneys, hereby submits this

response to the comments filed in the above-captioned proceeding on the conditions proposed by

SBC Communications Inc. ("SBC") and Ameritech Corporation ("Ameritech") in connection

with their merger (collectively, "SBC/Ameritech").\ Lightpath files this reply principally to

support the comments from various parties seeking clarification of the proposed SBC/Ameritech

condition to offer interconnection agreements on a region-wide basis.' Through this condition,

the Federal Communications Commission ("Commission") can secure the competitive

\ See Pleading Cycle Established for Comments on Conditions Proposed by SBC Communications Inc. and
Ameritech Corporation for their Pending Application to Transfer Control, Public Notice, DA 99-1305 (CCB reI.
July I, 1999) ("Public Notice DA 99-1305"), as amended by In re Applications of AMERITECH CORP.,
Transferor, and SBC COMMUNICATIONS INC., Transferee, for Consent to Transfer Control of Licenses and

Authorizations pursuant to Sections 214 and 310(d) of the Communications Act and Parts 5, 22, 24, 25, 63, 90, 95
and 101 of the Commission's Rules, Order, DA 99-1342 (CCB reI. July 7, 1999).

2 Proposed Conditions for FCC Order Approving SBC/Ameritech Merger, attached to Public Notice DA 99-130~ J 8
at~ 53. See comments of Competitive Telecommunications Association, at 36-38. t\~ f C . ""'d U,w. a OPlllS r"" _
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efficiencies ofregion-wide agreements for all carriers. This condition is especially appropriate in

light of the new efficiencies that SBC/Ameritech will enjoy as a result of the merger. Finally, in

the area of performance standards and remedies,' the Commission should also clarify that (I) the

performance standards and remedies in the proposed conditions supplement, rather than replace,

current contractual arrangements between carriers; and (2) any caps on overall liabilities are

imprudent and, at a minimum, should be waived in appropriate circumstances.

BACKGROUND

Lightpath is a full-service, facilities-based competitive local exchange carrier ("CLEC")

that has authority to provide local exchange service in Ohio, Connecticut, New York, New

Jersey, and Massachusetts. Lightpath currently serves thousands ofresidential and commercial

customers in parts of New York and Connecticut, and intends to roll out its telephone and data

services to other areas as it upgrades its facilities. Lightpath will be directly affected by the

conditions proposed by SBC/Ameritech because it must rely on SBC/Ameritech to provide

timely and adequate carrier-to-carrier services in Lightpath's service territory"

Given its experience with negotiating interconnection agreements with Bell Atlantic in

Connecticut, New York, New Jersey and Massachusetts, Lightpath has first-hand knowledge of

the expense, delay, and frustration that accompanies a Bell operating company's ("BOC's")

refusal to adopt terms and conditions in an interconnection agreement on a region-wide basis --

3 Public Notice DA 99-1305, at ~~ 1-2, 63-67 & Attaclunents A-I through A-6. See comments ofMCI Worldcom,
Inc., at 16-17; NorthPoint Communications, Inc., at 27-29; Competitive Telecommunications Association, at 38-42.

4 Lightpath has entered into an Interconnection Agreement with Ameritech in Ohio and has an Interconnection
Agreement with SBC's subsidiary, the Southern New England Telephone Company, in Connecticut. See
Application of Ameritech Ohio for Approval of an Agreement Pursuant to Section 252 of the Teleconununications
Act of 1996, Public Utilities Commission of Ohio, Case No. 99-173-TP-NAG (filed Feb. 19, 1999); Application of
Southern New England Telephone Company for Approval of an Interconnection Agreement with Cablevision
Lightpath - CT. Inc., Connecticut Department of Public Utility Control, Docket No. 98-06-08 (July IS, 1998).
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and how mergers can exacerbate the difficulties. For instance, Lightpath expended hundreds of

thousands of dollars and considerable other resources negotiating a pro-competitive

interconnection agreement with Bell Atlantic in New York. Among other pro-competitive

provisions, Bell Atlantic voluntarily agreed to a set of specific performance standards backed by

self-executing, incident-based financial remedies.' Lightpath then sought to use the same

agreement as a template in New Jersey, Massachusetts, and Connecticut, making adjustments as

necessary for state-specific requirements. While Bell Atlantic initial1y embraced this proposal, it

subsequently refused to use the New York agreement as a template. Instead, Lightpath was

forced to waste time and incur considerable additional expense to renegotiate in each state

provisions that were previously negotiated as part of its New York agreement, and that were

unaffected by New Jersey, Massachusetts, or Connecticut rulings. Indeed, in New Jersey,

Lightpath was forced to arbitrate Bell Atlantic's refusal to accept, as part ofan interconnection

agreement, a meaningful set of performance standards and remedies. Lightpath eventually

prevailed, but not before having to spend hundreds of thousands of dollars in legal fees and

expend other valuable resources.'

The great irony here is that Bell Atlantic, during its own merger proceeding (relating to

its merger with NYNEX), had made various interconnection commitments that led everyone

involved to believe that the merger would lead to improved interconnection agreements and

processes. However, as Lightpath's own experience demonstrates, the opposite occurred. The

pro-competitive New Yark agreement described above was negotiated with NYNEX, pre-

5 One clear advantage of such company-specific, incident-based standards and remedies is that the CLEC does not
have to rely on Bell Atlantic to assess performance.

6 See Comments of Cablevision Lightpath, Inc., dated March 8,1999, regarding Bell Atlantic's Progress Report on
Compliance with Bell AtlanticlNYNEX merger Order Conditions, File No. AAD 98-24 DA 99-296.
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merger. Post-merger, Bell Atlantic refused to adopt that same agreement in other states (adjusted

for state-specific rulings).

DISCUSSION

The instant merger review process provides the Commission with a unique opportunity to

simplify inter-carrier negotiations through the use of region-wide agreements and to prevent the

anti-competitive actions of Bell companies that have become all too familiar to Lightpath when

incumbents merge. Specifically, to avoid any anti-competitive interpretations of the merger

conditions, Lightpath respectfully requests the following clarifications:

I) Any existing or future interconnection agreement entered into by SBCIAmeritech
in a state, either through voluntary negotiation or arbitration, shall be made
available on a region-wide basis throughout the SBCIAmeritech territory subject
to state specific pricing, without any need for further negotiation or arbitration.

2) The performance standards and remedies adopted as a part of these conditions
supplement, and do not replace, performance standards and remedies contained in
existing interconnection agreements. Also, any overall liability caps can be
waived in appropriate circumstances.

As currently drafted, SBC/Ameritech's liberal proposal on region-wide agreements could

be construed too narrowly. For example, these commitments could be construed to prevent

CLECs from utilizing, as a template for a region-wide agreement, agreements that have been

adopted prior to the SBCIAmeritech merger. Perhaps, more important, these commitments could

be construed to allow SBCIAmeritech, having "negotiated" a region-wide agreement to then

subject that agreement to a state-specific arbitration process. This would obviously defeat the

entire purpose of a region-wide agreement. SBCIAmeritech should commit to adopting such

region-wide agreements on an expedited basis, so that the efficiencies of streamlined agreements

are not undermined by delay.
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Similarly, and of equal importance, SBC/Ameritech should clarity that its proposed

commitments for parity-based performance standards are not exclusive and can be supplemented

by more exacting performance standards and remedies adopted in interconnections agreements,

such as the company-specific, incident-based standards and remedies in the Lightpath agreement

in New York with Bell Atlantic. Lightpath's experience supports other parties' comments that

parity measurements and parity-based intervals are insufficient to ensure the timely provision of

carrier-to-carrier provisions, and will only be more so once the incentive of long distance entry is

removed over the next several years. For example, parity measures allow incumbents to perform

poorly in certain areas, or for certain carriers, or for a certain amount of time, so long as on

balance, their performance meets some minimum threshold. Without such clarification,

moreover, the adoption of the proposed conditions could have the unintended effect of

compromising CLEC negotiating positions. Finally, the Commission should reject any absolute

cap on overall liabilities for poor performance. Such caps undermine the objective of

establishing performance standards and remedies as an incentive for SBC/Ameritech to perform.

There should be no absolute pre-defined limit that SBC/Ameritech could view as the "price of

anti-competitiveness." Any cap on liability should be subject to waiver in appropriate

circumstances.

CONCLUSION

By seeking a more definite commitment from SBC/Ameritech that it will extend existing

agreements on a region-wide basis, subject to adjustment for state-specific requirements, the

Commission has the opportunity to ensure that the merger of SBC and Ameritech promotes

rather than undermines the development of local competition. Region-wide agreements permit

CLECs to quickly enter the market without suffering delays from the renegotiation or arbitration
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of numerous provisions and help provide CLECs with the certainty necessary to continue their

infrastructure investments and roll out of competitive services.

Respectfully submitted,

CABLEVISION LIGHTPATH, INC.

David Ellen, Esq.
Senior Counsel,
Regulatory and Legal Affairs
Cablevision Lightpath, Inc.
1111 Stewart Avenue
Bethpage, NY 11714-3581
E-mail: DEllen@cablevision.com

July 26, 1999

OCDOCS: 154363.5 (3b3v05!.doc)

Scott A. Samuels
Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.c.
701 Pennsylvania Avenue, N.W.
Washington, DC 20004-2608
Tel. (202) 434-7300
Fax (202) 434-7400
E-mail: ckiser@mintz.com
E-mail: ssamuels@mintz.com

Its Attorneys
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CERTIFICATE OF SERVICE

I, Maria Nestoros, hereby certifY that the foregoing Comments of CabIevision Lightpath, Inc., were
served via first class mail, on this 26th day of July, 1999.

J}1AAg 1/l9!2
MariaNestoro~

Mr. Donald Abelson
Chief, International Bureau
Federal Communications Commission
445 12th Street, S.W.
Room 6-C723
Washington, DC

Mr. William Dever
Policy & Program Planning Division
Federal Communications Commission
445 12th Street, S.W., Room 5-C266
Washington, DC

Steve Weingarten
Chief
Commercial Wireless Telecom. Bureau
Federal Communications Commission
445 12th Street, S.W., Room 4-C224
Washington, DC

Mrs. Jeanine Poltronieri
Wireless Telecomm. Bureau
Federal Communications Commission
445 12th Street, S.W., Room 3-C224
Washington, DC



Mrs. Janice Myles
Policy and Program Planning Division
Federal Communications Commission
445 12th Street, S.W., Room 5-C327
Washington, DC

Mr. Jeffrey Dygert
Enforcement Division
Federal Communications Commission
445 12'h Street, S.W., Room 5-C317
Washington, DC

ITS
1231 20th St., NW
Washington, DC 20036

Mr. Robert Atkinson
Deputy Chief, Common Carrier Bureau
Federal Communications Commission
445 12th Street, S.W., Room 5-C356
Washington, DC

Mrs. Carol Mattey
Policy and Program Planning Division
Federal Communications Commission
445 12th Street, S.W., Room 5-B125
Washington, DC

Telecommunication Resellers Association
1730 K Street, N.W.
Suite 1201
Washington, DC 20006



Jonathan E. Canis
Michael B. Hazzard
Winafred R. Brantl
Kelley Drye & Warren LLP
1200 Nineteenth Street, NW
Fifth Floor
Washington, DC 20036

( for Metromedia Fiber Network Services,
Inc. )

Patrick J. Donovan
Paul B. Hudson
Swidler Berlin Shereff Friedman, LLP
3000 K Street, NW
Suite 300
Washington, DC 20007

( for GST Telecom Inc., KMC Telecom Inc.,
Logix Communications Corporation and
RCN Telecom Services, Inc. )

Andrew D. Lipman
Patrick J. Donovan
Swidler Berlin Shereff Friedman, LLP
3000 K Street, NW
Suite 300
Washington, DC 20007

( for Level 3 Communications, Inc. )

Morton J. Posner
Swidler Berlin Shereff Friedman, LLP
3000 K Street, NW
Suite 300
Washington, DC 20007-5116

( for CTC Communications Corp. )

Richard M. Rindler
Michael R. Romano
Swidler Berlin ShereffFriedman, LLp
3000 K Street, NW
Suite 300
Washington, DC 20007

( for Focal Communications Corporation,
Adelphia Business Solutions and McLeodUSA
Telecommunications Services, Inc. )

Danny E. Adams
Steven A. Augustino
Melissa M. Smith
Kelley Drye & Warren LLP
1200 19th Street, NW
Suite 500
Washington, DC 20036

( for The Alarm Industry Communications
Committee)



Eric J. Branfman
Antony Richard Petrilla
Swidler Berlin Shereff Friedman, OLP
3000 K Street, NW
Suite 300
Washington, DC 20007-5116

( for CoreComm Ltd. )

Ellis Jacobs
Legal Aid Society of Dayton
333 West First St.
Suite 500
Dayton, OH 45402

( for Edgemont Neigborhood Coalition and
The Low Income Coalition)

Antoinette Cook Bush
Skadden Arps Slate Meagher & Flom LLP
1440 New York Avenue, NW
Washington, DC 20005-2111

( for Ameritech Corporation)

David C. Bergmann
Ohio Consumers' Counsel
77 South High Street
15th Floor
Columbus, OH 43266-0550

Jim Boyle
Law Offices of Jim Boyle
1005 Congress Avenue
Suite 550
Austin, TX 78701

( for TX Rural Municipal Electric Utilities)

Richard Hetke
Ameritech Corporation
30 S. Wacker
Floor 39
Chicago, IL 60606



Philip W. Horton
Arnold & Porter
555 12th Street, NW
Washington, DC 20004-1206

( for SBC Communications, Inc. )

Linda L. Oliver
Hogan & Hartson L.L.P.
Columbia Square
555 Thirteenth Street, NW
Washington, DC 20004-1109

Carol Ann Bischoff
Competitive Telecommunications Assoc.
1900 M Street, NW
Suite 800
Washington, DC 20036

Paul K. Mancini
SBC Communications, Inc.
175 East Houston Street
12th Floor
San Antonio, TX 78205

Rachel J. Rothstein
Brent M. Olson
Cable & Wireless USA, Inc.
8219 Leesburg Pike
Vienna, VA 22182

Steven T. Nourse
Public Utilities Section
180 E. Broad Street
7th Floor
Columbus,OH 43215



Stephen J. Davis
Public Utility Commission of Texas
1701 N. Congress Avenue
P.O. Box 13326
Austin, TX 78711-3326

William P. Hunt, III
Level 3 Communications, Inc.
1450 Infinite Drive
Louisville, CO 80027

David J. Newburger
Newburger & Vossmeyer
One Metropolitan Square
Suite 2400
St. Louis, MO 63102

( for Campaign for Telecommunications
Access)

Raul Yzaguirre
National Council of La Raza
1111 19th Street, NW
Suite 1000
Washington, DC 20036

Emily M. Williams
Association for Local Telecommunications

Services
888 17th Street, NW
Washington, DC 20006

Laurence E. Harris
David S. Turetsky
Terri B. Matoli
Teligent, Inc.
8065 Leesburg Pike
Suite 400
Vienna, VA 22182



Robert G. Berger
Joseph M. Sandri, Jr.
Russell C. Merbeth
WinStar Communications, Inc.
1146 19th Street, NW
Suite 200
Washington, DC 20036

Willkie Farr & Gallagher
Three Lafayette Centre
115521;( Street, NW
Washington, DC 20036

( for Sprint Communications Co. L.P.)

Manuel Mirabal
National Puerto Rican Coalition Inc.
1700 K Street, NW
Suite 500
Washington, DC 20006

WiIlkie Farr & Gallagher
Three Lafayette Centre
115521" Street, NW
Washington, DC 20036

( for Teligent, Inc. and WinStar
Communications)

Chad Hazam
President
National ALEC Association
2150 Herr Street
Harrisburg, PA 17103

Don Shepheard
Time Warner Telecom
290 Harbor Drive
Stamford, CT 06902



Susan W. Smith
CenturyTel Wireless, Inc.
3505 Summerhill Rd.
No.4 Summer Place
Texarkana, TX 75501

Steven Gorosh
Michael Olsen
Glenn Harris
Northpoint Communications, Inc.
222 Sutter Street
7th Floor
San Francisco, CA 94108

Rick Guzman
Assistant Public Counsel
Office of Public Utility Counsel
1701 N. Congress Avenue, 9-180
Austin, TX 78711-2397
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Marsha Schermer
Time Warner Telecom
65 East State Street
Suite 1800
Columbus,OH 43215

A. Richard Metzger, Jr.
Charles W. Logan
Lawler, Metzger & Milkman, LLC
1909 K Street, NW
Suite 820
Washington, DC 20006

Debbie Goldman
George Kohl
501 Third St., NW
Washington, DC 20001

(for Communications Workers of America)



Joseph Meissner
Urban Development Office
1223 West 6th St.
Cleveland, OH 44113-1301

(for Parkview Areawide Seniors, Inc.)

Karlyn. D. Stanley
Cole, Raywid & Braverman, LLP
1919 Pennsylvania Ave., NW
Suite 200
Washington, DC 20006

( for Centennial Cellular Corp. )

Mark J. Burzych
Foster Swift Collins & Smith, PC
313 South Washington Square
Lansing, MI 48933-2193

( for Thumb Cellular Ltd Partnership)

James Baller
Sean A. Stokes
The Baller Herbst Law Gronp, PC
1820 Jefferson Place, NW
Suite 200
Washington, DC 20036

( for The American Public Power Assoc.)

Brian Conboy
Thomas Jones
Willkie Farr & Gallagher
Three Lafayette Centre
115521" Street, NW
Washington, DC 20036

( for Time Warner Telecom Holdings, Inc. d/b/
Time Warner Telecom)

Kenneth E. Hardman
Moir & Hardman
1828 L Street, NW
Suite 901
Washington, DC 20036-5104

( for Trillium Cellular Corp. )



Walter Steimel, Jr.
Hunton & Williams
1900 K Street, NW
Washington, DC 20006

( for Pilgrim Telephone, Inc. )

Suzanne McCormick
Arkansas Public Service Commission
1000 Center Street
P.O. Box 400
Little Rock, Arkansas 72203-0400

Mickey S. Moon
Williams Communications, Inc.
2800 One Williams Center
Tulsa, OK 74172

Robert L. Hoggarth, Esq.
Angela E. Giancarlo, Esq.
Personal Communications Industry
Association

500 Montgomery Street
Suite 700
Alexandria, VA 22314-1561

Alexander J. Eucare, Jr.
Power-Finder West Communications, LLC
9250 Gaither Road
Gaithersburg, MD 20877

Joseph W. Miller
Williams Communications, Inc.
4100 One Williams Center
Tulsa, OK 74172



Jonathan E. Canis
Michael B. Hazzard
Winafred R. Brantl
Kelley Drye & Warren LLP
1200 Nineteenth Street, NW
Fifth Floor
Washington, DC 20036

( for Allegiance Telecom, Inc. )

W. Kenneth Ferree
Sheryl J. Lincoln
Goldberg, Godles, Wiener & Wright
1229 Nineteenth Street, NW
Washington, DC 20036

( for Optel, Inc. )

Albert H. Kramer
Robert F. Aldrich
Jacob S. Barber
Dickstein Shapiro Morin & Oshinsky LLP
2101 L Street, NW
Washington, DC 20037-1526

( for ICG Communications, Inc. )

William B. Barfield
Jonathan Banks
Attorneys
1155 Peachtree Street, N.W.
Suite 1800
Atlaota, GA 30309-3910

( for BellSouth Corporation)

Michael E. Katzenstein
OpTel, Inc.
1111 W. Mockingbird Lane
Dallas, IX 75247

OMBWatch
1742 Connecticut Avenue, NW
Washington, DC 20009


