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CC Docket No. 98-141

JOINT REPLY COMMENTS OF GST TELECOM INC., KMC TELECOM INC..
LOGIX COMMUNICATIONS CORPORATION AND RCN TELECOM SERVICES,

INC.

GST Telecom Inc., KMC Telecom Inc., Logix Communications Corporation and RCN

Telecom Services, Inc. (collectively, "Commenters"), by undersigned counsel, pursuant to the

Commission's July 1. 1999 Public Notice in this docket, file these Joint Reply Comments on the

conditions proposed by SSC Communications, Inc. and Ameritech Corporation ("Applicants") for

their pending merger applicationY

I. The Comments Overwhelmingly Establish that The Proposed Merger Conditions Are
Inadequate to Protect the Public Interest

In their initial Comments on the proposed merger conditions, the Commenters concluded that

the Commission, ifit is to approve the merger, must strengthen substantially the proposed conditions

by closing loopholes and addressing inadequacies that would otherwise undermine the public interest

l' See Public Notice, Pleading Cycle Established for Comments on Conditions Proposed by
SSC Communications, Inc. and Ameritech Corporation For Their Pending Application For
Transfer of Control, CC Docket No. 98-141, DA 99-1305, released July 1, 1999.



objectives sought by the Commission.~1 The Commenters emphasized that compliance with these

conditions could be assured only by requiring the Applicants to implement them as a precondition

to merger approval.

The vast majority of the comments filed by industry participants confirm the Commenters'

reservations. Numerous comments emphasize that the conditions, as proposed, are vague and

unenforceable. AT&T and other commenters aptly note that SSC has a history of exploiting

vagaries of regulations by evading compliance through protracted Iitigation.lI Disputes regarding

the interpretation ofthe merger conditions must be resolved before the Commission proceeds further

to consider the proposed merger. Once the merger is approved, SSC;Ameritech will only have an

incentive to delay meaningful implementation ofthe conditions as the short, three-year clock on their

applicability runs out.

The comments filed by other carriers provide a chorus of support for the concerns raised by

the Commenters. Therefore, there is more than sufficient support already in the record to establish

that the proposed conditions must be substantially strengthened, if not entirely reworked. The

Commission should require serious and meaningful merger conditions that will promote

competition, not litigation and preservation of the Applicants' market power.

I Joint Comments ofOST Telecom Inc., KMC Telecom Inc., Logix Communications
Corporation and RCN Telecom Services, Inc., filed July 19, 1999.

l! See, e.g., AT&T Comments at 12, n. 13.
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II. Access to Inside Wiring and Pole Attachments and Conduits Must be Preconditions
for Merger

The Commenters agree with the comments filed by WinStar and Teligent, among others, that

argue convincingly that the Applicants should be required to provide immediate and permanent

building access to CLECs at the minimum point of entry ("MPOE") as a precondition to merger

approvaJ.:!! Access to inside building wiring is critical forthe facilities-based delivery ofcompetitive

telecommunications options to consumers in multi-tenant buildings. Therefore, the Commission

should require as a precondition that SBC and Ameritech provide immediate access, at reasonable,

cost-based prices, to all residential, commercial and campus multi-unit installations at the MPOE

in a manner that will ensure effective and efficient access to all tenants.

The proposed conditions include loopholes that could be exploited by SBCIAmeritech if

access is not guaranteed at the MPOE.~ The promise of access would be hollow if it was made at

a point within a building that CLECs could not reach. Furthermore, the Commission must prohibit

the Applicants from denying or imposing fees for access to other parts of the building beyond the

MPOE, such as equipment rooms or cross-connect devices. To protect CLECs from manipulation

of access requirements, the Applicants must be required to provide meaningful access as a

precondition to merger, so that the terms and conditions for such access can be clarified ifnecessary

and made subject to final Commission review prior to the closing of the merger. Finally, the

Commission must make clear that any merger condition regarding building access would not exempt

SBCIAmeritech from any more stringent requirements adopted in the Competitive Networks

Joint Comments of WinStar Communications, Inc. and Teligent, Inc. at 1-17.

See Joint Comments of WinStar Communications, Inc. and Teligent, Inc. at 13.
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The Commenters also urge the Commission to require the Applicants to develop a plan for

providing reasonable access to pole attachments and conduits. Access to pole attachments and

conduits will become an increasingly critical issue for competitive carriers as they attempt to service

new segments of the local exchange market. The Applicants' plan should be made available for

public comment and subject to Commission approval prior to approval of the merger.

III. Mel Worldcom Suggests a Reasonable Approach for Performance Standards

The Commenters initially proposed that the Applicants' "Federal Performance Parity Plan"

be expanded to include all performance standards adopted by the Texas Public Utility Commission.lI

While the Commenters still support this approach, they also recognize that MCI Worldcom has

offered a commendable and constructive proposal for performance standards that blends standards

used in Texas, California and other states with its own analysis of what standards are needed..!! The

MCI Worldcom proposal incorporates standards that are vital to the development of a competitive

local exchange market. Whatever approach this Commission takes, it is imperative that it reject the

Applicants' least-common denominator strategy, in which it attempts to impose only the most basic

requirements throughout its region. If changes to the Applicants' standard operating procedures

"- Promotion ofCompetitive Networks in Local Telecommunications Markets, WT Docket
No. 99-217, Notice of Proposed Rulemaking and Notice oflnquiry in WT-217 and Third Further
Notice of Proposed Rulemaking in CC Docket 96-98, FCC 99-141 (reI. July 7,1999).

7f Joint Comments of GST Telecom Inc., KMC Telecom Inc., Logix Communications
Corporation and RCN Telecom Services, Inc. at 3, citing Investigation ofSouthwestern Bell
Telephone Company's Entry into Texas InterLATA Telecommunications Market, Project No.
16251 (Tex. P.U.c. April 26, 1999).

~ MCI Worldcom Comments at 11-25 and Attachment 1.
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must be made in order to implement a particular standard in a state, then such changes should be

required prior to merger approval.

IV. Carrier-To-Carrier Promotions Should Be Available Uniformly and Without
Restriction Throughout the SBC/Ameritech Region

The Commenters agree with AT&T's analysis that the carrier-to-carrier promotional

discounts, as proposed, violate the Act and Commission regulations.2! The Commission should

address these concerns by requiring deep discounts to be imposed uniformly and without restriction

throughout the SBCIAmeritech states, and not by removing the concept ofcarrier discounts from the

merger conditions.

Any ceiling on the number ofloops and resold lines available at the promotional rate would

create two unequal classes of wholesale services, and would therefore violate SBCIAmeritech's

obligation under Section 252(i) to provide wholesale services upon the same terms and conditions

that are provided to any other carrier. Restrictions on the use of promotional-rate UNEs would

violate 47 C.F.R. § 51.503(c) by creating two rates for UNEs that vary on the basis the class of

customer served by the UNE. Therefore, the Applicants' proposed caps and restrictions to its

discount proposal are unlawful. Furthermore, Applicants' proposal, by enabling them to determine

when and where discounts would apply, would vest SBCIAmeritech with the dangerous ability to

manipulate the development ofcompetition to minimize competitive entry. SBCIAmeritech should

not be permitted to direct the market through discriminatory and uneven wholesale offerings.

Discounted UNE rates are essential to any merger plan. Even deeper discounts than those

proposed by the Applicants are warranted because the Applicants have yet to demonstrate that their

2· AT&T Comments at 15-18.
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existing rates are cost-based. Therefore, the Commission should require these discounts to be

imposed uniformly and without restriction to all SBCIAmeritech wholesale services. State

commissions should then have the opportunity to require deeper discounts pending the completion

of cost studies. If the discounts are to be effective in promoting competition in the SSCIAmeritech

region, they must apply to all SBCIAmeritech wholesale services, and not only to the services of

the incumbent's choosing.

V. Conclusion

For these reasons and for the reasons set forth in their initial Comments, the Commenters

urge that, if the proposed merger is approved, the Commission should strengthen and modifY the

proposed conditions, and should require the Applicants to implement the conditions prior to merger

approval.

Respectfully submitted,

Patrick 1. Donovan
Paul B. Hudson
Swidler Berlin Shereff Friedman, LLP
3000 K Street, N.W., Suite 300
Washington, DC 20007
(202) 424-7500 (Telephone)
(202) 424-7645 (Facsimile)

Counsel for GST Telecom Inc., KMC
Telecom Inc., Logix Communications
Corporation and RCN Telecom Services,
Inc.

Dated: July 26, 1999
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