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Washington, D.C. 20554

In the Matter of )
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Implementation of Sections 309(j) and )
337 of the Communications Act of 1934 )
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COMMENTS IN RESPONSE TO THE
NOTICE OF PROPOSED RULEMAKING

I.  EXECUTIVE SUMMARY

1. The New York State Technology Enterprise Corporation (NYSTEC) hereby

submits the following comments on 2 August 1999 in response to the Notice of

Proposed Rulemaking (NPRM) WT Docket 98-87 (FCC 99-52) to the Federal

Communications Commission (The Commission or FCC).
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2. Per 309(j) the Commission is proposing an approach to implementing exemption

criteria relating to auctions.  The implementation of this mandate will distinguish

which services are potentially auctionable and which are not.  NYSTEC believes

it is imperative that the Commission implements this legislation appropriately,

ultimately allowing Public Safety to obtain the communications systems that they

need.1  NYSTEC supports the Commission’s proposals to exempt both the 700

MHz band and the Public Safety Radio Pool from auctions.2

3. Additionally, section 337(c) in the Communications Act of 1934, gives eligible

providers of Public Safety Services a means to obtain unassigned spectrum not

otherwise allocated for Public Safety purposes.  The Commission is requesting

comment on whether it would be in the public interest for applicants seeking to

provide Public Safety Services to apply for frequencies that, while not yet

licensed to another entity, have already been identified and designated by the

Commission as frequencies to be licensed by auction.3  NYSTEC believes that it

                                                       
1 See Public Safety Wireless Advisory Committee Final Report, September 11, 1996
Executive Summary. “Unless immediate measures are taken to alleviate spectrum
shortfalls and promote interoperability, Public Safety agencies will not be able to
adequately discharge their obligation to protect life and property in a safe, efficient
manner”

2 See Notice of Proposed Rulemaking, FCC 99-52 in WT Docket No. 99-87 paragraphs
27, 28.

3 See Notice of Proposed Rulemaking, FCC 99-52 in WT Docket No. 99-87 paragraph
57.
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would be in public interest to allow Public Safety (governmental entities) to

invoke section 337(c) even if the spectrum is up for auction.

II.  INTRODUCTION

4. NYSTEC is a private not-for-profit technology, engineering and commer-

cialization company.  Its mission is to accelerate applications of advanced

technologies to new markets, create innovative technology solutions for both

government and commercial clients, and assist economic revitalization in New

York State (NYS) through technology innovation.  Currently, NYSTEC is

providing technical assistance to New York State in defining and procuring a

next-generation, statewide wireless communications system.

5. In 1997 the New York State Police (NYSP) with the support of the New York

State Office For Technology (OFT) and the Division of Budget (DOB) started the

New York Statewide Wireless Communication Network (NYSWCN) Project.

Because of its urgent need, the NYSP was designated by OFT as the lead agency

on the project.  The effort, however, is to support all state, and potentially local,

agencies’ needs.  As a model of interagency cooperation, the project has been

developing the requirements for the system and is in the process of preparing a

Request for Proposal (RFP).
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6. NYSWCN will provide radio coverage throughout the entire state for all levels of

Public Safety.  To achieve the goals of the project sufficient spectrum must be

obtained as quickly as possible.  New York State consists of 54,000 square miles

of varying topography with over 18 million people in population.

7. Because of the magnitude of the NYSWCN project, many avenues must be

explored considered and evaluated.  In the NPRM the Commission is seeking

comment on several proposals.  Included in this notice is a proposal, which will

implement legislation in sections 309(j) and 337 of the Communications Act of

1934 as amended by Congress.4

III.  IMPLEMENTATION OF SECTION 309(J) SHOULD EXEMPT THE
PUBLIC SAFETY RADIO POOL AND THE 700 MHZ SPECTRUM FROM
AUCTION

8. In 1993, Congress authorized the Commission to use auctions to award licenses

for the rights to use the radio spectrum, by adding Section 309(j) to the

Communications Act of 1934.5  This ushered the telecommunications industry

                                                       
4 See The Balanced Budget Act of 1997

 5As part of the Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66, §
6002, 107 Stat. 312, 387-392 (the "1993 Budget Act"), Congress added Section
309(j) to the Communications Act of 1934, as amended (the "Communications
Act"), authorizing the Federal Communications Commission (the "FCC" or
"Commission") to award licenses for rights to use the radio spectrum through
competitive bidding.
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into a new era -- an era in which competition, economic efficiency and innovation

have become the “watch” words for both the public and private

telecommunications sectors.6  NYSTEC commends the Commission for

promoting efficient and intensive spectrum use as well as promoting the

development and rapid deployment of new technologies, products and services for

the benefit of the public, including those residing in rural areas, without

administrative or judicial delays.7  Nevertheless, there are instances in which

spectrum should be exempt from auctions.

9. The Commission seeks comment on the scope of the Balanced Budget Act’s

exemption from competitive bidding for Public Safety Radio Services.  Of

particular importance to NYSTEC is how the Commission will determine

auctionability of wireless services for “Public Safety Radio Services”.  The

Commission has tentatively proposed to include the spectrum allocated to the

Public Safety Radio Pool8 in their definition of “Public Safety Radio Services”,

thus making the spectrum exempt from the competitive bidding process.

                                                       
6 See FCC Report to Congress on Spectrum Auctions, Conclusion § VII, text released 10-
09-1997.

7 See FCC Report to Congress on Spectrum Auction § II “Overview”, text released 10-
09-1997

8 The Public Safety Pool includes Local Government, Police, Fire, Highway
Maintenance, Forestry-Conservation, Emergency Medical Radio Services, hospital
communications, ambulance, rescue services, veterinarians, persons with disabilities,
disaster relief organizations, school buses, beach patrols, persons or organizations in
isolated areas, and emergency standby and repair facilities for telephone and telegraph
systems.
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10. Congress stated that if spectrum is used by entities protecting the safety of life,

health, or property and is not made commercially available to the public it should

be exempt from auctions.9  Therefore, since this spectrum is for such purposes, it

should be exempt from competitive bidding.

11. The need for spectrum becomes ever more crucial as we move into the future.

Radio frequencies available for Public Safety use have become scarce in many

areas.  This congestion is most evident in highly populated urban areas.  The

Commission’s allocation of 24 MHz in the 746 – 806 MHz band is crucial to

meeting the needs of Public Safety and needs to be exempt from auction

authority.

12. In regard to auctioning spectrum, in the NPRM the Commission tentatively

concluded that their definition of “Public Safety Radio Services” should include

the 24 MHz of newly allocated Public Safety spectrum at 764-776 MHz and 794-

806 MHz (700 MHz band).  In doing so, this spectrum would be exempt from

competitive bidding.  Congress has clearly stated in the Balanced Budget Act of

1997 that: the Commission shall allocate the electromagnetic spectrum between

746 MHz and 806 MHz, in part, as follows: 24 MHz of that spectrum for Public

                                                                                                                                                                    

9 See 47 U.S.C. § 309(j)(1), (2) (as amended by Balanced Budget Act, § 3002) (footnote
added).
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Safety Services.10, 11  Coupled with the auction authority definition in paragraph

10 above, Congress sought to keep the 700 MHz Public Safety spectrum exempt

from auctions.  Therefore, NYSTEC supports the Commission’s tentative

conclusion and believes that the 700 MHz Public Safety spectrum should be

exempt from auction.

13. It is important to note that the licensing in the 700 MHz band is restricted to a

more narrow class of services than the licensing in the Public Safety Radio

Services.  The broader definition should not be misconstrued as applicable to 700

MHz Public Safety licensing.  NYSTEC seeks to point out the necessity for

restricting use of the 700 MHz spectrum (or any other band) to the appropriate

and intended users.  Numerous studies have been conducted on this topic

including the Public Safety Wireless Advisory Committee (PSWAC), which

                                                       
10 See 47 U.S.C. § 307(a)(1)

11 See 47 U.S.C. § 337(f)(1) (as amended by Balanced Budget Act) Public Safety
Services.--The term `Public Safety Services' means services--

(A) the sole or principal purpose of which is to protect the safety of
life, health, or property;

(B)  that are provided--
(i) by State or local government entities; or
(ii)  by non-governmental organizations that are authorized

by a governmental entity whose primary mission is the
provision of such services; and

(C) that are not made commercially available to the public by the
provider.
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specifies the entities in need of spectrum.12  Because of the demand for spectrum

is extremely high, it is important that a deviation from intended use does not

occur.13

IV.  IMPLEMENTATION OF 337(C), PUBLIC SAFETY SERVICE ENTITIES
SHOULD BE ABLE TO INVOKE 337(C) EVEN IF SPECTRUM IS
AUCTIONABLE.

14. Specifically, the Commission requests comment on whether it would be in the

public interest for applicants seeking to provide Public Safety Services to apply

for frequencies that, while not yet licensed to another entity have already been

identified and designated by the Commission as frequencies to be licensed by

auction.14  NYSTEC believes that disallowing entities the use of 337(c) when

spectrum is up for auction would be detrimental to Public Safety for the following

reasons.  One, it will severely impact the ability of Public Safety agencies in dire

need of spectrum to perform their duties.  Two, it would be against the will and

intent of Congress by an overly restrictive definition of “unassigned”.

                                                       
12 See the PSWAC final Report at § 4.3.2.1 and National Institute of Justice Research
Report “State and Local Law Enforcement Wireless Communication and Interoperability:
A Quantitative Analysis” January 1998 § III”.

13 NYSTEC fully understands that the Commission does not intend to change this with
respect to licensing.  Although, NYSTEC is concerned that the broader definitions could
become the building blocks which eventually could allow a relaxation of licensing
criteria.  We note that recent waiver requests seek to similarly relax the licensing criteria
for exclusive Public Safety spectrum.

14  See FCC 99-52 paragraph 57.
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15. The indefinite time schedule of the transition plan to vacate television stations

from 746-806 MHz may well necessitate, for a time, Public Safety use of the

otherwise commercial spectrum in that band.  The availability of the Public Safety

portion of this spectrum is further frustrated by the Canadian DTV Allotment

Plan, Version 2, dated April, 1999, which places significant DTV station

allotments for existing analog stations between Windsor, Ontario and Montreal,

Quebec Canada.  This will severely impact both Public Safety and commercial

use of this band in the northern border states, such as New York.

16. Section 337(c) of the Communications Act, gives eligible providers of Public

Safety Services a means to obtain unassigned spectrum not otherwise allocated

for Public Safety purposes.15  There are five stringent criteria, which need to be

met before the Commission must allow the use of the spectrum.16  One of these

being “no other spectrum allocated to Public Safety Services is immediately

available to satisfy the requested Public Safety Service use”.  These criteria are

sufficient to prevent the misuse and misallocation of valuable spectrum.  The

Commission has thus far only considered and granted one application under

subsection 337(c), clearly showing that this section is not overly invoked.17

                                                                                                                                                                    

15 Meeting the appropriate requirements defined in 47 U.S.C. § 337(c) (A-D).

16 See 47 U.S.C. § 337(c)

17  See 47 U.S.C. § 337(c)(1) and footnote 166 of WT Docket 99-87 NPRM FCC (99-52)
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17. One of the duties of Public Safety entities is to protect property and life in a

manner that is efficient and effective.  Without adequate communications the

ability to perform even everyday tasks will be hampered.  With the recent threats

of terrorism, domestic biological warfare, and weapons of mass destruction, a

quick and unrelenting response is essential.  In order to allocate, command, and

coordinate resources in a response effort, strong communications networks are

needed.  A lack of usable spectrum will severely impact such an effort by limiting

the ability of agencies to timely and efficiently apply resources.  In addition, a

lack of appropriate communications will severely reduce the safety of the

personnel trying to perform their duties.

18. Eliminating the allowable use of section 337(c) when the spectrum is up for

auction will limit the scope of this section and ultimately will not be in the best

interest of the public.  Adding constraints to this section will prevent entities from

obtaining adequate communications when there is no other spectrum immediately

available to satisfy the requested public safety service use.  Entities that suffer

communications problems cannot perform their duties causing all citizens to

suffer.

19. The definition of unassigned spectrum should include auctionable spectrum.

Whether spectrum is up for auction has no bearing on whether the spectrum is

assigned or unassigned.  Therefore, by using the strict definition of “unassigned”,
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which means “licensed by the FCC” and the Congressional intent of present

condition, the Commission must allow Public Safety entities to invoke 337(c)

whether the spectrum is scheduled for auction or not.

V. CONCLUSION

20. The spectrum in the Public Safety Radio Pool should be exempt from auction

because such spectrum is used for communications directly related to the safety of

life, health, or property and is not made commercially available to the public.18

Like Public Safety Radio Pool spectrum, the Public Safety spectrum in the 700

MHz band is used for a similar purpose.  While the 700 MHz Public Safety

spectrum has a narrower definition of license eligibility it is still used for used for

communications directly related to the safety of life, health, or property and is not

made commercially available to the public.  Therefore, NYSTEC supports the

Commission’s conclusion that 700 MHz and the Public Safety Radio Pool

spectrum should be exempt from competitive bidding.19

21. NYSTEC does not believe that Congress intended for auctions to limit the scope

of section 337(c).  The Commission must be sensitive to the needs of Public

Safety entities showing no other spectrum allocated to Public Safety Services is

immediately available to satisfy the requested Public Safety Service use.  If the

                                                       
18 See WT Docket 99-87 (FCC 99-52) paragraph 27

19 See WT Docket 99-87 (FCC 99-52) paragraph 28
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criteria can be met, then the spectrum should be assignable under 337(c), even if it

is up for auction.  Allowing Public Safety services to obtain the spectrum they

need is in the best interest of the public by promoting a safe environment.  This

ultimately leads to safe and economically prosperous nation.  Limiting the scope

of section 337(c) would be truly detrimental.

Respectfully Submitted,

New York State Technology Enterprise Corporation (NYSTEC)

By:

Scott R. Leonard
Communications Group Manager
NYSTEC
75 Electronic Parkway
Rome, New York 13441


