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REPLY IN OPPOSITION TO COMMENTS OF
THUNDERBOLT BROADCASTING COMPANY
AND
MOTION TO DISMISS “COUNTERPROPOSALS”

Dana R. Withers (Withers), permittee of FM Broadcast
on KBGJ, Channel 247A, Marble Hill, Misscouri, by her
ney, hereby files this "“Reply” 1in opposition to the
ents and Counterproposals” of Thunderbolt Broadcasting
ny (Thunderbolt or WCMT), licensee of FM Broadcast
on WCMT-FM, Martin, Tennessee. Withers hereby

ctfully moves the Commission not to accept “Option ITI”

of the “Counterproposals” set forth by Thunderbird, but

rathe

suppo

r to dismiss “Option II” as procedurally defective., In
rt whereof, the feollowing is shown:
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1. At 64 Fed. Reg. 29979, the Commission established
July 27, 1999 as the date for filing Reply Comments in the
above-referenced proceeding. The July 12, 1999 “Comments
and Counterproposals”, which if Option II were adopted would
affect Withers’ rights as a holder of an FM Broadcast
Station constructicon permit on Channel 247A at Marble Hill,
Missouri, has made Withers an interested party 1in the
cutcome of Docket 99-196. As this pleading is being filed
on July 27, 1999, it is timely filed.
2. Thunderbolt Proffers an Unacceptable “Contingent”
[o} rproposgsal. In “Option II”, Thunderbird proposes that
KBGJ (FM), Marble Hill, Missouri, be reassigned from Channel
2478 (97.3 MHz) to Channel 228A (93.5 MHz). In so doing,
Thunderbird would force KBGJ(FM) to endure a short-spacing
to a second-adjacent channel facility, KGKS(FM), Channel
230C3, Scott City, Missouri, which does not exist at
present. Thunderbeolt’s representatives contacted the
undersigned prior to the filing of WCMT-FM's “Comments and
Counterproposals” concerning their proposal; the undersigned
informed Thunderbclt’s representatives that Withers would
not consent to any change in channel assignment which would
result in any short-spacing. Thunderbird does not tell the

Commissicn about this.




3. Thunderbolt indicates in 1its “Comments and
Counterpropecsals” that it proposes to overcome the proposed
short-spacing of “Option II” by having Zimmer Radioc of Mid-
Missouri, Inc. relocate the transmitter site of KGKS(FM).
However, Thunderbolt'’s gubmisgsion on this point is
contradictory, to say the least. Thunderbolt’s consultant,
at page 3 of his narrative “Technical Report” exhibilt,
states that

The licensee of staticon KGKS has consented to a

slight change in transmitter site, if reqgquired, to

accommedate the assignment of Channel 228A at

Marble Hill.

However, Thunderbolt’s attorneys are less than definite as
to whether an agreement has been reached with Zimmer Radio;
at pages 67 of the “Comments and Counterproposals”
pleading, the attorneys state:

Thunderbolt is seeking consent from Zimmer Radio

of Mid-Missouri, Inc., the licensee of KGKS(FM),

to implement a change in the transmitter site for

KGKS (FM}, if required, to accommodate the proposed

substitution cf Channel 2282 (in lieu of Channel

2474) for KBGJ(FM) at Marble Hill, Misscuri in

gupport of this counterproposal.

4. “Seeking consent” is not the same thing as having
“obtained consent”. Thunderbolt does not submit a written

agreement from Zimmer sStating its agreement to move

KGKS (FM) ; interestingly, Thunderbolt makes no statement of




its willingness to pay Zimmer for the cost of acquiring land
and erecting a new tower to accommodate KGKS(FM) . As to
this dissue, the undersigned has this afterncon (July 27,
1999) had a telephone conversation with counsel for Zimmer,
and Zimmer’'s counsel indicates that Zimmer has not consented
to moving the transmitter site of KGKS(FM) as Thunderbolt
would have it do.

5. Furthermore, Thunderbolt fails to address the
igsue of whether KGKS(FM) can be moved to a different
location. In order to secure an upgrade from Class A to
Class C3 status on Channel 230 (93.9 MHz), Zimmer in File
No. BPH-981026IA had to make an elaborate Section 73.215
showing, as its transmitter site was short-spaced to two
facilities, co-channel KSPQ(FM), West Plains, Missouri (by
4.23 kilometers), and first adjacent-channel WMIX-FM, Mount

Vernon, Iilincis (by 17.0 kilom rs—or 10.58 miles). As

KGKS (FM) utilizes a directional antenna with which to
protect WMIX-FM's normally protected contour, Thunderbolt
fails to consider whether a new directional antenna would
have to be utilized, or whether Zimmer would have to reduce

power at its new site.!

1 Zimmer and the licensee of WMIX-FM were involved in negotiations
over the extent of the directional antenna to be utilized by KGKS(FM) to




6. Thus, a potential allocation of Channel 228A at
Marble Hill is expressly contingent on Zimmer Radio of Mid-
Missouri, Inc. finding, and the Audio Services Division
approving, a new site which is fully-spaced to Channel 228A
at Marble Hill and yet continues to (a) provide contour
protection to XSPQ(FM} and (b) protect WMIX-FM's normally
protected contour. Such a contingent counterproposal is not
acceptable. FM Table of Allotments, Milton, West Virginia
and Flemingsburg, Kentucky, 11 FCC Rcd 6374 (1996} .
Furthermore, it is Commission policy not to allot channels
unless compliance with the Commission’s technical
regquirements can be shown at the rule making stage tc avoid
the allotment of substandard frequencies. FM Table of
Allotments, Ocraccke, North Carolina et al, 9 FCC Rcd 2011
(1994); sgee alsc FM Table of Allotments, Hartford, Vermont,
8 FCC Rcd 4920 (1993); Television Takble of Allotments,
wilmington, North Carolina et al, 6 FCC Rcd 6969, 6971

(1991) .

7. There is a Material Quegtion as to Whether South

Fulton, Tennessee is a Separate Community for Licensing

protect WMIX-FM; the two stations have a written agreement whereby
Zimmer has agreed not to increase its signal in the direction of WMIX-FM

(or within 45 degrees either side of a radial between the transmitter
sites of KG@KS(FM) and WMIX-FM) .




Purpoges. Clearly, Thunderbolt 1is concerned only with
upgrading WCMT-FM; it doesn’t care what its city of license
is. Apparently, it would be just as happy operating WCMT-FM
from South Fulton, Tennessee as it is operating WCMT-FM from
Martin, Tennessee, just as long as it can be a Class C3 FM
station. Thus, it is apparent that Thunderbolt places its
own private interests ahead of the greater public interest,
which the Commission ig charged to vindicate.

8. In Cption II, Thunderbolt proposes to reallocate
WCMT-FM, which is currently Martin’s only FM channel, to
South Fulton, Martin has a 1990 U, S. Census population of
8,600, and is the home of the University of Tennessee-
Martin. Martin has only one other commercial radio station,
Class D AM station WCMT, 1410 kHz (0.7 kW-D, 0.058 kW-N;-=.
By contrast, South Fulton hags a 1990 U. S. Census population
of 2,688, and is the “twin city” of Fulton, Kentucky, 1990
U. 8. Census peopulation 3,078. Fulton and South Fulton
share the same U. S. Post Office, as well as the same
Chamber of Commerce?*, and, apparently, are economically

interdependent . Mogt importantly for purpcses of this

2Broadcasting/Cable Yearbocok 1999, p. D-413.

3Known as “Chamber of Commerce of the Twin Cities”, accessed at
http://www.cofctwin.org.




proceeding, Fulton is the community ocf license for two
commercial radio staticons, Class D AM station WKZT, 1270 kHz
{1.0 kW-D, 0.054 kW-N), and Class A FM station WWKF, 99.3
MHz (3 kW at 337 feet):?.

9. Thunderbolt’s Option II raises a guestion under
Secticn 307(b) of the Communications aAct of 1934, as
amended, as to whether a fair, efficient and equitable
distribution of broadcast facilities would be achieved where
the only FM station licensed to a substantial community
(home to a gtate university) would be reallocated to a
community (Fulton/South Fulton) which is already served by a
Class A FM station.

10. Despite their relative small size, Fulton and
South Fulton should be treated as one community for
licensing purposes. Huntington Broadcasting Co. v. FCC , 192
F.2d 33 (b.C. Cir. 1851); RKO General, Inc. (KFRC), 5 FCC
Rcd 3222 (1990); and Faye and Richard Tuck, 3 FCC Rcd 5374
(1988); see also FM Table of Allotments, Headland, Alabama
and Chattahoochee, Florida, 10 FCC Rcd 10352 (19955}.

11. As such, it would not serve Section 307({(b) to
deprive Martin of its only FM assignment in order to give a

second FM assignment to Fulton/South Fulton, since Martin is

4‘Broadcasting/Cable Yearbook 1999, p. D-178.




much larger than the combined population of Fulton/South
Fulton.

12. Conclugion. Thunderbolt’s Option II wviolates the
Commission’s policies concerning counterproposals, because
(1) the proposed allocation of Channel 228A at the
transmitter site of KBGJ{(FM), Marble Hill, Migsouri is
short-spaced to existing KGKS(FM), Channel 230C3, Scott
City, Missouri, (2) it 1is contingent on KGKS(FM), Scott
City, Missouri changing transmitter sites, when there is no
such application pending and the licensee of KGKS{FM) has
not agreed to make such a move, (3) there is no
representation that Thunderbolt would reimburse KGKS(FM} for
the cost of such a move, and {(4) there is no assurance that
KGKS (FM) can find a site which is fully sgpaced to KBGJ(FM),
Marble Hill, Misscuri and provides contour protection to
both KSPQ{(FM), West Plaing, Missouri and WMIX-FM, Mount
Vernon, Illinois, to both of which KGKS (FM) is short-spaced.
Furthermore, there is a substantial and material guestion as
to whether 8South Fulton, Tennessee 1g an independent
community for purposes of 47 U.S.C. §307(b), or rather it
should be combined with its adjacent “twin city®, Fulton,

Kentucky, to which two broadcast stations are licensed, for

allccation and licensing purposes.




13. In any event, Option II put forth by Thunderbolt
Broadcasting Company fails to meet the policies set forth by
the Commission for an acceptable counterproposal, and as a
result Dana R. Withers regpectfully moves that the
Commission DISMISS Opticon II and not accept it as a proper
counterproposal.

Regpectfully submitted,

DANA R. WITHERS

p%f/ﬂ

ennls J. Kelly
(D. C. Bar #292631)
Her Attorney

LAW OFFICE OF DENNIS J. KELLY
Post Office Box 6648
Annapolis, MD 21401
Telephone: 888-322-52851

July 27, 1995




CERTIFICATE OF SERVI

It 1is Thereby certified that true copies of the
foregoing "Reply, etc.” were served by first-class United
Stateg mail, postage prepald, on this 27th day of July,

1999, upon the following:

Mr. John A. Karousos (by hand)
Chief, Allocations Branch

Mass Media Bureau

Federal Communications Commisgsion
445 - 12" Street, S. W., Room 3-A266
Washington, DC 20554

Sherry A. Brown
c¢/o Jimmy D. Brown
3668 Kimball Avenue
Memphis, TN 38111

Frank R. Jazzo, Esquire
Fletcher, Heald & Hildreth, P.L.C.
11" Floor, 1300 17"" Street North
Rosslyn, VA 22209-3801
Counsel for Zimmer Radio of Mid-Missouri, Inc.
and Lyle Broadcasting Corporation

John F. Garziglia, Esquire
Pepper & Corazzini, L.L.P.
Suite 200
1776 K Street, N. W,
Washington, DC 20006
Counsel for Thunderbolt Broadcasting Co.

Eric 8. Kravetz, Esquire
3511 Porter Street, N. W,
Washington, DC 20016
Counsel for Twin States Broadcasting, Inc.




Philip R. Hochberg, Esquire
Verner Liipfert Bernhard McPhergon & Hand
Suite 700
901 Fifteenth Street, N. W.
Washington, DC 20006
Counsel for Terry Hailey

Radiccorp of Jackson, Inc.
P. O. Box 1958
Brownsville, TN 38012

Dennis J. Kelly




