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RE: Ex Parte Presentation
CC Docket No. 96-115, Subscriber List Information

Dear Ms. Salas:

In its July 14, 1999 ex parte filing (ADP Ex Parte 7/14), the Association of
Directory Publishers (ADP) urges the Commission to resolve in its forthcoming Section 222(e)
Order the question of whether Internet directories are "directories in any format," even if the
Commission defers, pursuant to a Further Notice of Proposed Rulemaking, the related question
of whether competitive directory assistance (DA) providers such as INFONXX, Inc.
(INFONXX) are "publish[ers of] directories in any format." This letter responds to that filing
and clarifies INFONXX's position on the treatment under Section 222(e) ofpersons who provide
directory information over the Internet or over the telephone.

ADP bases its argument primarily on the ground that consideration of the Internet
directory issue would be permissible under the Administrative Procedure Act (APA) because the
question of whether publishers ofInternet directories are covered under Section 222(e) is directly
related to the "subjects and issues" raised by the Notice ofProposed Rulemaking initiating this
proceeding. INFONXX does not disagree with this conclusion. In fact, we have made the
argument ourselves in prior filings in this proceeding, noting that clarification of who should be
considered "persons ... publishing directories in any format" is a "logical outgrowth" of the
issues and proposals in the Notice. See, e.g., Ex Parte Letter ofINFONXX, CC Docket No. 96
115. June 24. 1999, at 2.

However, ADP is wrong to suggest that the APA would somehow permit the
Commission to resolve the Internet directory question without also addressing the applicability

of Section 222(e) to competitive DA providers. It is this distinction, between two similarly
situated providers of non-printed directory information, to which INFONXX has objected on the
ground that it would be arbitrary, capricious and technologically-biased. See Ex Parte Letter of
INFONXX, CC Docket No. 96-115, June 29,1999. ADP's recent filing offers nothing to
rationalize the distinction.

ADP suggests that the Internet directory issue is more appropriate for immediate
decision than the issue of the applicability of Section 222(e) to competitive DA providers
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because (I) electronic directories were raised as an issue earlier in the proceeding than audio
telephonic directories, and (2) the "publishing directories in any format" language in Section
222(e) "was included ... by Congress specifically to address directories in optical or electronic
formats." ADP Ex Parte 7/14, at 2 n.8. ADP's claims are wrong on both counts. First, fhe fact
that one alternative "format" for the provision of directory information may have been
mentioned in an ex parte filing 18 months before a Commission decision instead of 6 monfhs
before is irrelevant. The simple point is fhat neither mode of distribution was presented in the
original Notice. Yet in both instances the parties to this proceeding have had ample opportunity
to comment on the applicability of Section 222(e) to both formats. Both Internet directories
those published electronically, one name at a time, over the Internet - and audio telephonic
directories - those published orally, one name at a time, over telephone lines - fall outside the
category of comprehensive printed directories that Congress expressly mentioned in enacting
Section 222(c). ADP has presented no evidence (as opposed to lore) that Congress had specific
intent as to the kinds offormats that Section 222(e) should cover. Therefore, the determination
of whether Section 222(e) applies to either type of directory depends on what Congress meant
when it required disclosure of subscriber list information (SLI) to publishers of directories "in
any format." We agree with ADP that that question could properly be addressed in fhe
Commission's Section 222(e) Order. However, if the Commission decides to defer the question
with respect to competitive DA providers, it would be arbitrary and capricious for the
Commission to choose one kind of alternative format and not another. Moreover, to do so would
tilt in favor of one developing directory alternative over another - even as the technologies
supporting the alternatives are converging - without any rationale or public interest justification.

Second, ADP's claim that Congress specifically addressed directories in both
"optical and electronic" (but not audio) formats when it enacted Section 222(e), is not - and
could not be - supported by any citation to the legislative history of Section 222(e) or the record
in this proceeding. The committee reports and floor statements concerning Section 222(e)
generally state that it is intended to provide independent directory publishers with access to SLI
in order to promote competition in the directory publishing business and to ensure the
availability of "directory alternatives."! There is no specific discussion of the type or format of
directory publishing Congress had in mind (although the testimony concerning fhe need for the
SLl provision generally came from independent publishers ofprinted directories). The only
mention of "electronic format" occurs in a floor statement that refers to the provision of listing

I See, e.g, S. Conf. Rep. No. 104-230, at 205 (1996) ("The Subscriber list information provision
guarantees independent publishers access to subscriber list information from any provider oflocal
telephone service.") (emphasis added); H.R. Rep. No.1 04-204, at 89 (1995) ("Section 222 ensures that
independent direetory publishers have access to subscriber listing information gathered by all LECs.")
(emphasis added); 142 Congo Rec. HI146 (daily ed. Feb. 1, 1996) (statement of Rep. Barton) (noting that
exclusive LEC control ofSLI "deprive[s] consumers and advertisers of cheaper, more innovative, more
helpful directory alternatives") (emphasis added); 141 Congo Rec. E1750 (daily ed. Aug. 4, 1995)
(statement of Rep. Paxon) (Section 222 "will allow for greater competition in the directory publishing
husiness") (em phasis added).
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information to directory publishers in electronic format. See 141 Congo Rec. H8498 (daily ed.
Aug. 4, 1995) (SLI provision would assure "the ability [of 'independent directory publishers'] to
purchase listings and updates on a periodic basis at reasonable prices, by zip code or area code,
and in electronic format.") (emphasis added). Therefore, there is no basis in the statutory
language or legislative history on which the Commission could conclude that by including the
phrase "in any format" in Section 222(e), Congress expressly intended the provision to apply to
persons publishing directories in electronic, but not audio or telephonic, format.

* *' *' * *
In accordance with the foregoing, INFONXX urges the Commission to resolve

the question of the applicability of Section 222(e) to all non-printed sources of directory
information in the same order - either the forthcoming Section 222(e) Order, or an order
resolving a Further Notice of Proposed Rulemaking to be issued in conjunction with the Section
222(e) Order.

Please direct any questions to the undersigned.

Sincerely,

~;¥...Y\~~.-
?er~~OWaidron
Mary Newcomer Williams
COVINGTON & BURLING

1201 Pennsylvania Avenue NW
P.O. Box 7566
Washington, D.C. 20044
(202) 662-6000

Counsel to INFONXX

cc: Service List
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