meet this customer demand. The limitations proposed above are more than sufficient to ensure
that numbers will be reserved only where there is a legitimate and specific customer need to do
SO.

8. “Soft Dial Tone” Numbers

SBC uses “soft dial tone” numbers primarily in high occupancy residential
complexes that have substantial turnover (e.g., apartment complexes, college dorm rooms).
“Soft dial tone™ allows service to be activated quickly, and because the numbers are in high
turnover complexes, the numbers often are not idle for long. It is entirely appropriate to treat
these as a form of “administrative” numbers, because they are held for administrative purposes,
to expedite service processing.

9. Numbers “Unavailable For Assignment”
The numbers “unavailable for assignment” category represents the sum of

2 L

“assigned,” “administrative,” “aged,” and “reserved” number categories. The NPRM seeks

comment on whether this definition is sufficient, or whether some of these categories (such as

reserved numbers) should be excluded from this definition.®

All of the categories of numbers
included in the “unavailable for assignment™ category are truly unavailable, and reporting these
numbers accurately as part of the “unavailable™ category can only assist policy makers in making
informed numbering administration decisions (and, to the contrary, not including these categories

in the “unavailable” definition might mislead policy makers to conclude that there are more

available telephone numbers than actually exist).

¥ See NPRM at q 48.
82 See NPRM at § 52.
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10. “Assigned” Versus “Working” Numbers

The NPRM correctly notes that the definition of an “assigned” number developed
by the INC overlaps in part and contradicts in part the definition of a “working telephone
number” in the CO Code Administration Guidelines.*> The “assigned”. number category should
replace the older “working telephone number” category in the CO Code Administration
Guidelines, as the definition of “assigned” number is an improved definition, one that is part of a
comprehensive set of numbering definitions. The “working telephone number” should be
eliminated entirely and replaced with the “assigned number” category.

B. THE COMMISSION SHOULD ADOPT DETAILED REQUIREMENTS TO
VERIFY CARRIERS’ NEEDS FOR NUMBERING RESOURCES

SBC strongly supports verification of carriers’ need for assignment of numbering
resources. Over the past few months, there have been allegations that carriers have secured NXX
codes in areas where they were not certificated to provide service. In some situations
(particularly where state commissions have conducted utilization surveys), carriers have
voluntarily returned a significant number of NXX codes, leading some to conclude that some
carriers are requesting NXX codes well before they actually need them.* As the NPRM

recognizes, carriers receiving resources well in advance of when they will actually use them

® See NPRM at ] 53.

¥ As the NPRM recognizes, telephone number shortages and the possibility of rationing

increases the likelihood of carriers requesting codes unnecessarily. See NPRM at 9 57. This is

exactly correct. Even the prospect of a shortage can create an artificial demand and exacerbate

the shortage condition by creating a “run” on numbering resources. This situation is even more

exacerbated by chronic shortages and rationing, such as in the State of California, where some

area codes have been in rationing since late 1996. The only way to resolve such a situation is to

provide adequate supply of numbers. For this reason that SBC has strongly advocated that state

commissions need to implement timely and effective relief to avoid shortages.

— 4] —

Comments of SBC Communications Inc. CC Docket No. 99-200

July 30, 1999




results in a “highly inefficient distribution of numbering resources.” In areas where SWBT
provides local exchange service as an incumbent local exchange carrier, SBC is aware of more
than /00 NXX codes (over 1 million numbers) that appear opened in switches but are not
interconnected with the routing tandems (they appear as if they are interconnected in the LERG).

Under these circumstances, it is necessary and appropriate for the Commission to
adopt policies to ensure that carriers request and receive only the numbering resources that they
actually need at the time they are assigned. Under no circumstances should carriers be denied the
telephone numbers that they legitimately need to provide services in competitive markets;
however, carriers should not be given numbering resources that they are not prepared to assign to
customers.

1. Initial Codes

Verification of carriers’ needs for initial numbering resources poses a special
problem for policy makers. As explained in Section II.A above, the current high level of demand
is primarily caused by requests of new entrants for resources to establish service area “footprint.”
This demand, in turn, manifests itself primarily (but not exclusively) in requests for “initial”
codes. In order to make any headway in reducing area code demand, then, the Commission
needs to address the high growth in demand for initial codes.

Initial code requests, however, cannot and should not be restricted, for if
competition is to be allowed to function properly, carriers must be able to freely enter and exit
markets. SBC agrees that the Commission should not adopt any policy that would “circumscribe

any carrier’s ability to obtain initial codes in order to initiate provision of service or to expand its

% NPRM at q 58.
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786 Ipstead., verification of need for codes must consist of two elements:

service ‘footprint.
(1) verifying that the requesting carrier is legally authorized to provide service in the requested
area, and (2) verifying that the carrier is prepared to place the code “in service” by their requested
code activation date. To accomplish these two goals, SBC recommends the following
information be required as part of a request for assignment of an initial code.”’

First, a carrier requesting an initial NXX code must provide proof to the NANPA
that the carrier is certificated or licensed to provide service in the location where the numbers are
to be assigned as part of the code request.®® NANPA should be responsible for reviewing the
certification/license documentation and ensuring that the carrier is authorized to provide service
in the requested area. If NANPA has any question regarding the validity or accuracy of required
documentation, or if the documentation is not provided, the NANPA should request that the
relevant regulatory authority (the state commission for a wireline carrier or the Commission for a
wireless carrier) verify that the carrier is authorized to provide service in the requested area. To
avoid any undue delay in processing requests, the Commission should encourage state

commissions to respond to these inquiries within one business day and the Commission should

commit to responding to these inquiries regarding wireless services within one business day.® If

8 See NPRM at § 58.

¥ The same requirements should apply to a pooling carrier who requests an initial block of 1,000
numbers.

% See NPRM at 9 59.

% See NPRM atq59. Regulatory bodies should be encouraged to meet this requirement by

posting on their web sites each carrier authorized to provide service in the state, the type of

services each carrier is authorized to provide (and thereby the type of code the carriers are

permitted to receive), and the rate centers where each carrier is authorized to provide such

services. This would simplify the verification of certification/licensure.
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the NANPA has not assigned the code within seven business days, the carrier should be
authorized to raise the issue with the Commission staff for resolution.

Second, the requesting provider should provide proof that it is be prepared to
place the code “in service” by providing access to the PSTN by the code activation date, and not
merely “opened” in the LERG.” A requesting carrier should be required to designate and certify:
(a) the switch where the code will reside, and that this switch is in place and operating, or will be
in place and operating by the code activation date, (b) the switch, if any, of other carrier that
would be used the “routing points” to reach the carrier’s switch, and that the carrier has
interconnection agreements in place with the other carrier to allow traffic to be routed through
those switches;”' (c) that facilities are in place and operating, or are on order and are due before
the code activation date, between the switches of other carriers and the requesting carrier’s
switch; and, (d) the inter-carrier test numbers that the carrier will use for the code. NANPA
should be responsible for ensuring that the carrier has provided all such information and has
made the appropriate certification(s) as a precondition to assigning the code.

NANPA should verify that the requesting carrier has a demand forecast on file,
and that the requested code is in the carrier’s forecast.” If the carrier has not provided a forecast,

or the forecast is incomplete, the carrier should be required to provide an up-to-date forecast with

* See NPRM atq58. This showing compliments SBC’s recommendation that carriers certify
that codes are actually “in service,” and not merely “opened” in the LERG. See Section IV.F,
supra.

°' A carrier can easily meet this requirement. In most instances, a carrier likely would have an
interconnection agreement in place. If not, the carrier could “MFN” into an existing
interconnection agreement, see 47 U.S.C. § 252(1), or secure an “interim” interconnection
agreement while it negotiates a permanent one. See 47 C.F.R. § 51.715(a).

*2 Carrier demand forecasting requirements are discussed in Section IV.C.1, supra.

— 44—
Comments of SBC Communications Inc. CC Docket No. 99-200
July 30, 1999




the code request. NANPA should not be permitted to assign the code until the requesting carrier
provides the required forecast.

Carriers should not be required, however, to provide NANPA other information,
such as business plans and progress reports, in order to receive initial codes.” Such information
would be highly confidential, and carriers should not be required to disclose confidential
information except where it is absolutely necessary (such as in the case of demand forecasts). In
any event, business plans are highly subjective and would not provide concrete and verifiable
information to verify a carrier’s need for an initial code.

2. Growth Codes

Verification of need for growth codes is somewhat easier for policy makers than
verification of need for initial codes. The requesting carrier already has resources assigned to it
in the specific rate center area, and the carrier can and should be required to prove that it is using
those numbers efficiently before it receives more. SBC thus strongly supports the NPRM’s
tentative conclusions that carriers should be required to provide data supporting growth code
requests, and the conclusion that NANPA should be directed not to assign a growth code to a
carrier unless and until a carrier demonstrates its need for the additional numbers.*

As discussed in Section IIl. above, SBC proposes a phased-in utilization
threshold, in which carriers would be expected to meet a specified and increasing utilization
threshold in order to receive additional numbering resources in an area (except in very limited,
specific circumstances) after an initial phase-in period. This proposal uses a hybrid

MTE/utilization level during the phase-in period, and a utilization threshold with limited

% See NPRM at 9§ 58.
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exceptions thereafter in major metropolitan areas. This Section discusses the specific details of
the proposal.

(a) The Hybrid “Months To Exhaust ”/Utilization Verification
Mechanism

As the NPRM notes, the current MTE process is highly subjective and cannot be
verified until after a carrier receives the requested resource.” These criticisms are valid, in part
because there is no audit or enforcement mechanism to ensure that MTE demand forecasts are
reasonable, but also because the demand projections in any MTE involve some degree of
subjectivity. SBC thus proposes that MTEs be phased out in favor of a utilization threshold, and
that a hybrid MTE/utilization method be used to verify the need for numbering resources while
the utilization threshold is phased in.

During the three-year phase-in of the utilization threshold, all requests for growth
codes would be accompanied by a modified version of the Months to Exhaust (“MTE”)
worksheet required by the CO Code Assignment Guidelines.” In the modified MTE worksheet,
the requesting carrier would provide (all at the LCAP level): LCAP utilization percentage; total
“assigned” telephone numbers; total telephone numbers “available for assignment;” and the
estimate of the number of telephone numbers required to meet projected demand for six

months.”’ If the LCAP utilization rate is above the Commission’s utilization threshold, or if the

* See NPRM at § 59.
% See NPRM at q 61.

% See ATIS/INC, Central Office Code (NXX) Assignment Guidelines, INC 95-0407-008,
at § 3.2 & Appendix B (rev. Apr. 26, 1999) <http://www.atis.org/atis/clc/inc/incdocs.htm>
[hereinafter CO Code Guidelines]).

°7 The forecast should span the length of time that a carrier is permitted to retain in inventory.

SBC recommends that carriers be permitted to hold a six month inventory of numbers, so it

recommends a six month demand forecast for the form. The draft Thousand Block Pooling
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total number of telephone numbers demanded exceeds the total number of numbers available,
NANPA should assign the requested code.

In some situations, a carrier may need new numbering resources even where the
projected quantity of demand does not exceed available supply. The carrier might, for example,
have a specific customer request for several thousand contiguous numbers, or have to comply
with a commission mandate for an optional calling plan in an area. In rare instances, carriers
might need dedicated NXXs for a new service with unique calling rating requirements. In such a
circumstance, the carrier would be required to provide a written statement of the need for the
additional resource. If the carrier provides a written statement that explains the need for the
additional numbers, NANPA should assign the requested code. If the carrier does not prove a
numerical need for the code and does not provide a written statement of need, NANPA should
suspend the request and refer the matter to the state commission for its consideration. MTEs
should be reviewed and evaluated as part of random audits, and any carrier who is found to have
willfully provided false or misleading information should be subject to an enforcement
proceeding before the Commission and potential penalties.

The NPRM questions whether NANPA should “evaluate” the showing of need on
the MTE prior to assigning a code.” SBC believes that it would be inappropriate for NANPA to
make such subjective judgments. The carrief should have the responsibility to provide sufficient

information to allow ready evaluation of the need for the code.

Administration Guidelines permits a nine month inventory, and if the Commission accepts this
proposal, the MTEs should include a nine month demand forecast. See Thousand Block (NXX-
X) Pooling Administration Guidelines, Draft (INC 99-0127-023), § 8.1 (rev. Jan. 27, 1999)
<http://www.atis.org/atis/clc/inc/incdocs.htm> [hereinafter Thousand Block Pooling Guidelines].

% See NPRM at Y 61.
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If a carrier believes that its code request has been denied unjustly, it should have
the right to challenge the denial before the relevant state commission. The state commission
should be delegated the authority to hear such disputes and to direct NANPA to grant or deny the
request. If the state commission orders that the request be denied, the carrier should have the
right to appeal the state commission decision to the Commission. To avoid excessive delays that
could threaten the carrier’s ability to provide service, a carrier should have the right to bring the
issue to the Commission if the state commission does not act on its request within 30 days.

(b) The Utilization Threshold Verification Mechanism

As discussed in Section III above, by the end of the phase-in period carriers -would
be expected to have LCAP utilization of 70 percent or more in order to receive a growth code in
the largest metropolitan areas of the country.” However, to ensure that carriers who have a
legitimate and demonstrable need for additional numbers can receive the resources they need,
limited exceptions would be needed to allow additional numbers to be assigned to carriers who
do not meet the utilization threshold. To ensure that the exceptions are properly limited and are
subject to uniform requirements, the Commission should direct the NANC to develop a list of the
exceptions that would be permitted and the information that would have to be supplied by the
carrier to NANPA to satisfy the exception. As with the MTE process, the NANPA should be
given sufficient information so that it can readily ascertain if the requesting carrier has provided
all required information and established a need for additional numbers, and disputes should be
referred to the appropriate state commission for resolution, with appeals to the Commission if

necessary.

* As explained in Section IlI. SBC recommends a uniform utilization rate be applied to all
carriers.
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If the Commission is to achieve its stated goals and objectives in this proceeding,
it needs to adopt a single utilization threshold for all carriers. It should not adopt different
thresholds for different industry segments or geographic area within the largest 100 MSAs.'®
Most fundamentally, setting a lower utilization rate for some classes of providers could undercut
the effectiveness of the other policies adopted in the proceeding and prevent the Commission
from appreciably slowing the pace of area code exhaust. This is particularly true for new entrant
wireline carriers, who are a major contributor to the heightened demand for NXX codes that is
driving the rapid pace of area code exhaust. Moreover, any rule that set different standards based
on industry segment would be discriminatory on its face and would therefore violate competitive
neutrality.

For area codes outside the largest 100 MSAs, the Commission should continue to
require the hybrid process after the end of the phase-in period. However, the Commission should
encourage carriers to use these processes for code requests in areas outside the largest 100
MSAs, and it should extend this requirement beyond the largest 100 MSAs in the future if code
demand warrants additional requirements.'”’

C. THE COMMISSION SHOULD ADOPT DETAILED REQUIREMENTS

GOVERNING REPORTING AND RECORD-KEEPING OF CARRIER
UTILIZATION AND DEMAND FORECAST DATA

SBC strongly supports strengthening the current system for industry forecasting

and utilization reporting by adopting comprehensive reporting and record-keeping

'% See NPRM at 9 67-68.

'V If the Commission imposes the utilization threshold requirement in rural areas, it should phase

in the requirements coincident with area code relief, and carriers should be required to use the
utilization threshold only in area codes forecasted to exhaust within five years.
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requirements.'” The current NXX code demand forecasting system has far too often seriously
failed to accurately forecast the life of area codes. There have been no standards for the industry
to report utilization, and utilization data has not been routinely compiled, and, when it has, it has
not been particularly useful.

To properly manage numbering resources, carriers and regulators need accurate
data of how numbering resources are used today and how they are likely to be used in the future.
Disclosure of accurate and reliable utilization data to regulators also would give carriers a strong
incentive to use numbering resources efficiently, thereby aiding in enforcement of policies
already in place.

At the same time, however, the Commission should recognize that detailed
reporting and record-keeping can be extremely costly, and all carriers, to one degree or another,
would be required to bear these costs. Thus, the Commission should make sure that its policies
for developing, collecting, and reporting this data are cost effective, and it should focus more
extensive requirements on those areas where demand for numbering resources is at a premium.

1. The Industry Demand Forecasting Tool: The “Hybrid Model”

At its June meeting, the NANC selected a new numbering resource demand
forecasting tool, and it recommended that the Commission adopt this new forecasting
methodology to replace the Central Office Code Utilization Survey, or “COCUS.” The NANC
based its recommendation on extensive investigation of the various alternatives by its Numbering
Resource Optimization working group. The working group extensively studied the shortcomings

of the COCUS, and evaluated several alternatives, including the Line Number Utilization Survey

192 See NPRM at 9 69.
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(“LINUS”), the Thousands-Block Pooling Guidelines, and recommendations made by AT&T
and US West. The working group then combined portions of several of these options into a
“Hybrid” model, which it recommend to the NANC and the NANC in turn recommended to the
Commission. SBC played an active role in the working group evaluation, and it supports the
NANC’s recommendation of the Hybrid model.

In evaluating the Hybrid model and the other tools proposed in the NANC, the
Commission needs to recognize that the data provided as input to the models is more important
than the structure of the models themselves. The single most important factor to the accuracy of
any of these forecasting models is the accuracy of the data provided. The extremely poor results
recently obtained from the COCUS in some areas has more to do with the lack of data from all
numbering users, and the inaccuracy of the data provided, than it has to do with the inadequacy
of the COCUS model. A new and improved forecasting model might improve this situation
marginally, but changing the model is not enough; the Commission also needs to ensure that the
quantity and quality of the data input to the model is sufficient to allow the model to produce
accurate results.

To ensure the requisite quantity of data, the Commission should mandate that all
entities receiving numbering resources comply with data collection requirements. The most
efficient and cost-effective way to enforce this requirement is by withholding additional
resources. Thus, the Commission should direct NANPA not to assign numbering resources to a
carrier unless and until it complies with forecasting and utilization reporting requirements for the
relevant area code. To improve the quality of data, the Commission should direct the NANC to

develop and recommend to the Commission forecasting procedures for carriers.
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2. Carrier Numbering Resource Utilization Data

Before industry forums, state commissions, and this Commission, SBC has
repeatedly stressed that accurate and reliable utilization and demand forecast data is absolutely
essential to developing effective number optimization policies.'® To date, however, no
comprehensive, accurate, and reliable survey of utilization has been performed. NANPA and a
couple of state commissions, including the States of Colorado and Texas, have attempted to
perform such surveys, but carriers have not fully participated in the absence of a Commission
requirement to participate, or submit data that is widely divergent, apparently due to the lack of

uniform definitions of numbering usage categories.'™

Because not all carriers have provided
forecasts of future NXX code demand, industry forecasts in some areas have underestimated
demand and substantially overstated projected area code lives, sometimes dramatically.

SBC thus strongly supports the Commission’s tentative conclusion that it should
mandate that all users of numbering resources provide accurate forecast and utilization data to
the NANPA.'® SBC also supports the Commission’s tentative conclusion that it should establish
“a more extensive, detailed, and uniform reporting mechanism that will improve numbering
utilization and forecasting on a nationwide basis,” and that NANPA should serve as the single
point of collection of utilization and forecast data.'®

Carriers should submit utilization data to the NANPA on an aggregated basis, to

simplify the aggregation and reporting processes and to minimize charges from the NANPA for

19 See, e.g., SBC NRO Report Comments, supra note 2, at 9-10.

'% In fact, the NANPA did not provide utilization information with the 1999 COCUS, claiming
that the data was incomplete and “highly suspect.”” NANC Meeting Minutes, May 25-26, 1999,
at11.

15 See NPRM at 9 73.
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data aggregation and manipulation. Where TBNP is implemented, participating carriers should
report utilization at the thousands block level. to verify that resources are being used efficiently
and to aid reclamation. Carriers that do not participate in TBNP should report utilization at the
LCAP level. All carriers should report utilization at the LCAP level in areas where TBNP is not
implemented.'” The reported categories should be: (a) the total quantity of assigned numbers,
(b) the total quantity of “numbers unavailable for assignment,” and (c) the total quantity of
numbers “available for assignment.” Carriers should be required, however, to collect and
maintain data in the disaggregated number usage categories, and to provide such data in the event
of an audit.

Carriers should be required to submit demand forecast data to NANPA at the rate
center level, since codes would be requested and assigned by rate centers. However, carriers -
should prepare their forecasts at the LPAC level, and should maintain records showing the use of
the LPAC calculations in developing forecasts. These records would be provided to auditors in
the event of an audit.

SBC disagrees with the Commission’s tentative conclusion that carriers should be
required to provide utilization and forecast data on a quarterly basis.'”® Having new data every
six months should be sufficient, particularly with improved demand forecasting. Requiring more
frequent data submission merely increases costs for carriers and the NANPA unnecessarily.

The Commission should require that carriers provide utilization and forecasting

data every six months for numbers in area codes within the largest 100 MSAs; more frequent or

1% See id.
97 See NPRM at § 74.
18 See NPRM at q 77.
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detailed data reporting would be unnecessary and expensive. To economize on costs, utilization
data should not be required for area codes that are outside the largest 100 MSAs. Outside the
largest 100 MSAs, carrier demand forecasts should be provided annually.'” These data
submissions should be part of the industry-wide utilization and forecast process, and should not
110

be in addition to the existing requirements.

3. Calculating Utilization
(a) The “Lowest Code Assignment Point”

SBC recommends that most utilization measurements (except for the utilization to
determine which carriers would be required to participate in TBNP) be calculated at the “Lowest
Code Assignment Point” for the carrier. The LCAP is the lowest point at which a carrier assigns
resources in an area, and it accurately reflects the requesting carrier’s actual need for additional
number resources. In an area where a carrier has more than one switch serving a single rate
center (such as a major metropolitan area). the LCAP would be at the requesting switch.
Because numbers are assigned and routed to each switch, the codes effectively are assigned at the
switch level. In areas where a single switch serves more than one rate center, the LCAP would
be the rate center. The LCAP measures code demand where it actually arises, and it therefore
provides a more accurate measure of a carrier’s need for additional numbers.

As an example, assume a carrier serves a single rate center with two switches —
one that serves the eastern half of the rate center, and one that serves the western half of the rate

center. Assume further that the eastern switch has two NXX codes and is facing exhaust, with 90

1% See NPRM at § 77.
10 See NPRM at 9 75. Of course, “jeopardy forecasts” should continue to be available for the
industry, where required. See NPRM at | 77.
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percent of its numbers utilized, while the western switch has ten NXX codes and plenty of
numbers available, with 50 percent utilization. If utilization is calculated by LCAP, utilization
for the eastern switch would be 90 percent, and the LCAP utilization rate would properly reflect
the need for additional numbers for the eastern switch, while utilization for the western switch
would be 50 percent, and the LCAP utilization rate would properly reflect the lack of need of
resources for the western switch. If, however, utilization is calculated at the rate center level, in
contrast, the reported utilization rate would be only 57 percent, which would substantially
understate the need for numbers in the eastern switch and overstate the need for numbers in the
western switch.

(b) The Utilization Calculation

SBC supports the NPRM’s proposal for calculating utilization rates, which
divides the total quantity of telephone numbers “unavailable for assignment” by the total quantity
of numbers assigned in the relevant geographic area.'"' This is simple, straightforward, and
properly uses the numbering categories that have been carefully devised by the industry. A
simple utilization calculation would have the practical advantages of making utilization
calculations easily understood while guaranteeing credibility to the calculation.

The Commission should not exclude any categories of numbers from the
“unavailable for assignment” category in order to prevent possible abuses. Excluding specific
categories (such as dealer number pools or utilization) could seriously interfere with existing
marketing and service offerings that are important to consumers. The audit and enforcement

processes should be sufficient to detect and discourage any abuses.

""" See NPRM at 9 64.
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Of course, utilization is calculated within specific geographic areas, and SBC
suggests that different geographic areas be used for different purposes.''? Where TBNP is
implemented, carriers participating in TBNP should report their utilization to NANPA by
thousands-block. Other carriers, and all carriers in non-pooling areas, should report their
utilization to NANP by LCAP.'"* For the purposes of determine which carriers participate in
TBNP, since the decision of whether a carrier should be required to pool should be based on
utilization for an entire area code, carriers should report their utilization to NANPA by area code.

4. Reporting Utilization Data

NANPA or the pooling administrator (“TBNPA”) should be responsible for
collecting, verifying, aggregating, and reporting utilization data to the industry, the Commission,
and state commissions. NANPA/TBNPA should be under strict obligations to maintain the
confidentiality of carrier-specific forecast and utilization data, and it should be prohibited from
disclosing carrier-specific data (including data aggregated in such a manner that carrier-specific
data can be derived from the data provided). Information should be reported for each data
collection cycle (every six months or every year).

Requiring disclosure of carrier-specific data to regulators could be one of the most
efficient and effective means available to the Commission to improve carrier utilization. A
carriers is unlikely to use numbers inefficiently if it knows that the Commission and state
commissions will be notified of its behavior. Thus, SBC strongly encourages the Commission to
require NANPA/TBNPA to provide carrier-specific utilization data to the Commission and to

those state commissions that request it and that have legal processes in place to maintain the

"2 See NPRM at 99 66, 76.
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confidentiality of carrier-specific data and have entered into non-disclosure agreements. State
commissions that do not enter into non-disclosure agreements should be provided with reports
detailing utilization by industry segment. Of course, NANPA/TBNPA should give each carrier a
report of the information provided to regulators regarding that carrier. NANC should be charged
with the task of designing standardized forms for reporting utilization to the Commission, state
commissions, and carriers.

D. THE COMMISSION SHOULD INITIATE A COMPREHENSIVE AUDIT
PROGRAM

SBC strongly supports the Commission’s proposal to adopt a “comprehensive
audit program that verifies carrier compliance with federal rules and industry numbering
guidelines.”"* Audits provide the best means to ensure that all carriers comply with the rules.
At the same time, however, audits are an extremely costly and time-intensive enforcement
mechanism. Accordingly, the Commission should ensure that any audit program is
comprehensive and is carefully structured to achieve the maximum benefits at the lowest cost.

1. Types of Audits

SBC recommends that the Commission’s audit program consist of two types of
audits — “for cause” audits, and random audits. “For cause” audits are absolutely essential to
ferret out carriers that are violating the Commission rules and industry guidelines. Because these
audits should be performed only in situations where there is a high probability of a violation,
these audits are most likely to detect violations and increase enforcement. SBC thus supports the

Commission’s tentative conclusion that it should require “for cause” audits as part of its audit

'3 See NPRM at q 76.
"' NPRM at q 83.

—57 —
Comments of SBC Communications Inc. CC Docket No. 99-200
July 30, 1999




program.'” Random audits would be less likely to uncover violations than “for cause” audits,
but would be likely to encourage a substantial number of carriers to comply with the rules, due to
the ever-present risk of being audited, and thereby would provide substantial benefit for the
resources expended.''® Random audits, if they are truly random, should serve as a strong
deterrent to any carrier provider who might otherwise use numbering resources for personal gain
without regard to the consequences to society.

Regularly-scheduled audits, in contrast, would be extremely cost-intensive and
would be less likely to increase compliance than either “for cause” or random audits.'”’
Presumably, all carriers would be aware of the audit requirement, and have some notice of when
the audit would be conducted (due to the regularity). Because all carriers would be subject to
audit, it is less likely that any single audit could be comprehensive. A carrier who is intent on
violating the Commission’s rules and industry guidelines could be unscrupulous enough to
attempt to avoid detection in a non-intensive, generic audit. However, such a carrier would be
less likely to escape detection in a random audit, for which it would be unprepared, or a “for

cause” audit, which should be more intensive and focused on questionable behavior.'"®

2. Selection of the Auditor

It is absolutely essential that the auditor be entirely neutral. The NPRM suggests

the NANPA, the Commission, state commissions, or “other neutral third parties” might have

"> See NPRM at | 85.
16 See NPRM at 9 87.
"7 See NPRM at § 86.

'"* Random audits can provide some of the same benefits as those provided by regularly
scheduled audits, at a fraction of the cost, if a carrier’s chance of being audited is sufficiently
high.
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some responsibility for audits.'"” SBC believes that NANPA should not be auditor, because the
NANPA itself is subject to audit for the very same numbering administration compliance as
carriers, and audits of carriers very well might implicate the NANPA’s behavior. Thus, having
the NANPA serve as the auditor would place NANPA in a potential .conflict of interest. SBC
also opposes appointment of state commissions as auditors; even if all state commissions had
sufficient resources and were willing to perform this function, many different agencies would
likely result in many different standards, audit processes, and varying degrees of neutrality.
These differences could undermine the Commission’s effort to create a uniform national audit
program. While the Commission could serve as the auditor, the Commission could play a more
valuable role as overseer, administrator, and enforcer of the audit program.

Thus, SBC believes that an independent third party would be the best choice to
serve as auditor. At its July meeting, the NANC recommended a competitive bid process to
select the auditor. ' SBC agrees that the Commission should direct the NANC to recommend
the entity that should be selected as the auditor.

3. Development of Audit Procedures and Safeguards

SBC agrees with the Commission that the audit program “should address all

aspects of carrier compliance with [Commission] rules and industry numbering guidelines...,”"?!

and it recommends that the Commission require the NANC to develop these procedures. At this

""" See NPRM at § 88.

' The NANC also recommended that Lockheed Martin be permitted to bid on the auditing
function. With appropriate structural separations that ensure neutrality, it is possible that
Lockheed Martin could be selected as the auditor despite its current role as NANPA; however,
the structural separation requirements would have to be sufficient to ensure that the auditor
remained completely neutral, and the bid price would have to be substantially less than
competing bids, in light of the risk of a breach in neutrality.
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time, no industry group is actively developing the type of comprehensive audit procedures that
will be necessary to implement the type of audit program envisioned by the Commission. It
undoubtedly would aid the NANC if the Commission describes its expectations for an audit
program and suggested procedures in some detail in its order in this proéeeding. To that end,
SBC offers the following observations.

Safeguards are essential to the auditing process, and they should inherently arise
out of the procedures adopted for the audit program. Carriers should not be subject to costly and
time-consuming “for cause” audits unless “cause” truly exists to believe “that the information a

»122 Thys, there should be a review and

carrier has provided...is inaccurate or misleading.
verification of the existence of “cause” by an independent party before any “for cause” audit is
conducted. The Commission should be the entity to determine whether there is sufficient
“cause” to justify a “for cause” audit. This independent review also would allow a wide range of
parties to recommend “for cause” audits. For example, state commissions and the
NANPA/TBNPA could be encouraged to provide any information that they believe is sufficient
to establish “cause” to the Commission, which could then review the evidence and defermine

whether sufficient “cause” exists to trigger an audit.'”

2! NPRM at 9§ 89.
22 NPRM at 9 85.

' The NPRM asks whether subsequent “follow up” audits should be required for carriers that
are subjected to “for cause” audits. See NPRM at § 85. Follow up audits should not be required,
and should not be permitted unless the carrier is found to have committed some violation.
Common sense dictates that if a carrier is found to have violated the rules or guidelines, any
evidence that suggests the carrier may be resuming the same behavior would naturally trigger a
subsequent audit. Sufficiently egregious behavior might even require follow up audits. But the
Commission (if it were the party reviewing tor “cause”) should not presume follow up audits
would be required or even necessary unless verified facts justify another audit.
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As a further safeguard against potential misuse of auditing authority, procedures
should provide for reimbursement of carriers’ cost of undergoing “for cause” audits, if and to the
extent that the audit fails to uncover violations. Carriers should not have to bear the costs of an
audit that was not justified in the first instance, and a reimbursement mechanism would
discourage “fishing expeditions” and encourage audits for the strongest cases. At the same time,
carriers who are found in a “for cause” audit to have violated the Commission’s rules,
regulations, or industry guidelines should be required to reimburse the rest of the industry for the
cost of the audit.

Similarly, procedures should be developed to ensure that “random” audits are
truly random, and are not directed at any particular carrier or industry segment. Randomness not
only provides the best deterrent affect, it also guarantees that carriers are treated in a truly neutral
and even-handed manner.

Audit reports will almost certainly contain a substantial amount of confidential
and proprietary information about a carrier’s business practices, operations, and potentially even
business strategy. In most instances, audit results should be reported only to the provider and the
Commission. In rare instances, if the results require that the Commission open a proceeding (for
example, an enforcement proceeding), some conclusions of the audit report may become part of
publicly available information, but the Commission should ensure that any confidential and
proprietary information remains confidential. |

E. THE COMMISSION SHOULD STRENGTHEN AND IMPROVE
ENFORCEMENT PROCESSES

The NPRM tentatively concludes that the NANPA, state commissions, and the
Commission all should play a role in enforcement of numbering administration rules, and it seeks
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comment on how authority should be allocated between these entities.'” SBC agrees. To
maximize efficiency and effectiveness, and to ensure that undue power is not concentrated in a
single entity, SBC suggests that (1) the NANPA should have the authority to apply industry
guidelines, including withholding and reclaiming numbering resources in accordance with those
guidelines, but it should not be given discretionary authority to take “enforcement” action against
carriers, (2) state commissions should have the authority to order the NANPA to withhold or
reclaim numbering resources in order to enforce the guidelines and the Commission’s rules, and
(3) the Commission should have the authority to review decisions by the NANPA and state
commissions, and to impose fines and penalties, where appropriate.'?

The NANPA should not be given “discretionary” authority to enforce the
guidelines. Neutral, unbiased administration is required of a code administrator, not policy-
making discretion. Paradoxically, the more the NANPA acquires additional discretionary
authority, the more its credibility as a neutral. even-handed administrator is subject to challenge;
the more it uses that discretion. the more the Commission’s entire number administration system
i1s undermined. The NANPA should be required to apply the industry guidelines and
Commission rules and regulations in a fair and even-handed manner. To the extent there is any
ambiguity in the guidelines, rules, or regulations, the NANPA should not have the discretion to

choose how to interpret them — instead, it should ask the Commission how they should be

interpreted. And the NANPA’s enforcement authority, therefore, should not be based in any

' See NPRM at 4 92.

' To the extent that the Commission orders TBNP, the TBNPA should have the same
responsibilities for enforcement for TBNP-participating carriers that NANPA would have for
non-pooling carriers.
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discretionary authority granted to the NANPA; instead, it should have the authority, and the
responsibility, only to apply the guidelines, as it is told to do so by the Commission.

Under this paradigm, the NANPA should have the authority to refuse to assign or
to reclaim numbering resources only where the guidelines, rules or regulations require it to do so.
(Of course, the NANPA also has the ability to refer matters to regulators for enforcement). The
NANPA is obligated under existing guidelines (and should be directed to do so to the extent that
it doubts such direction), to withhold numbering resources from providers who have not
provided sufficient information to meet the requirements established in the industry guidelines.
Similarly, the NANPA is obligated under existing guidelines to reclaim NXX codes that carriers
are not “activating” within six months after assignment.'* If necessary (and it should not be), the
industry guidelines should be revised to make certain the NANPA’s obligations.

State commissions can and should play a valuable role as the “policemen” of the
numbering administration system. They have substantially more “eyes and ears” which they can
use to detect violations. State commissions should be authorized to order code reclamation, and
it should be allowed to assist and advise the NANPA on assignment issues.

All other enforcement authority should remain with the Commission. The
Commission should retain the authority to review decisions of the NANPA and the state
commissions concerning reclamation, assignment, and interpretation of the industry guidelines,
and its rules and regulations. The Commission should be the only entity that imposes fines or

other penalties on carriers. In this manner, the Commission can ensure that numbering policies

126 CO Code Guidelines, supra note 96, at § 6.3.3.
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are being implemented correctly and uniformly, and it can ensure that numbering administration
complies with the Commission’s regulations and Congress’s mandate to the Commission.'?’

F. THE COMMISSION SHOULD IMMEDIATELY ENSURE THAT UNUSED
NUMBERING RESOURCES ARE RECLAIMED

Although SBC believes that the NANPA has sufficient authority under the
existing Central Office Code Administration Guidelines, SBC supports modifications to those
guidelines to strengthen reclamation requirements and to mandate that the NANPA use its
authority to reclaim unused NXX codes. As the NPRM notes, the NANPA has expressed “some
hesitancy” in using its reclamation authority.'”* There is no excuse for the NANPA abdicating its
responsibility in this area, the current situation cannot be allowed to continue. As previously
mentioned, SBC is aware of more than /00 assigned NXX codes today in the SWBT five-state
region that are opened in switches and appear “activated” in the LERG but are not “in service.”
There may be many more NXX codes that are activated and interconnected to the tandem listed
in the LERG, but are not assigned to any customers. There is no excuse for assigned resources to
be unused; these resources should be reclaimed immediately and assigned to carriers who
actually need numbers at this time. SBC thus recommends that the Commission take several
actions to resolve this problem in a swift and certain manner.

First, the Commission should direct the NANPA to immediately begin exercising
its authority to reclaim unused resources. Section 6.3.3 of the Central Office Code
Administration Guidelines, entitled “Code Use,” states:

Code assignments are made subject to the conditions listed in
Section 4. A code assigned to an entity, either directly by the Code

17 See 47 US.C. § 251(e)(1).
128 See NPRM at 9 95.
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