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Appellant, (81-3115),
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Argued Oct. 29, 1982.

Decided March 15, 1984.

In antitrust action, the United States District Court
for the Northern District of Ohio, Don J. Young, J.,
entered judgment upon jury verdict for plaintiffs,
enjoined future acquisitions and anticompetitive acts
and refused to allow posttrial intervention by
company affiliated with plaintiff, and appeals and
cross-appeals were taken. The Court of Appeals,
Wellford, Circuit Judge, held that: (I) Sherman Act
Iiability could not be premised on alleged predatory
pricing without some evidence that defendant had
charged prices below its total cost for product sold;
(2) issue of whether plaintiffs injuries resulted from
anticompetitive acts made possible by defendant's
acquisitions was properly a jury question; (3) with
exception of one acquisition, there was no evidence
that any company acquired by defendant in asphalt
hot-mix business was directly engaged in interstate
commerce, as required by section seven of Clayton
Act at time of trial; (4) section 16 of Clayton Act
does not create private divestiture remedy; and (5)
trial court did not abuse its discretion in denying
posttrial motion for permissive. intervention in
injunctive relief hearings sought by sister company
of plaintiff which competed in different product
market.

Vacated and remanded.

Wilhoit. District Judge, sitting by designation, filed
a dissenting opinion.

III MONOPOLIES ~12(I.3)

265k 12(1.3)
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In order to recover under section two of Sherman
Act, whether for monopolization or attempt to
monopolize, plaintiff had to establish that defendant
engaged in some type of prohibited anticompetitive
conduct. Sherman Anti-Trust Act, § 2, 15
U.S.C.A. § 2.

[2] MONOPOLIES ~12(1.3)

265kI2(1.3)
To establish monopolization under section two of
Sherman Act, plaintiff had to prove that defendant
unfairly attained or maintained "monopoly power"
that is, the power to control prices or exclude
competition. Sherman Anti-Trust Act, § 2, 15
U.S.C.A. § 2.
See publication Words and Phrases for other judicial
constructions and definitions.

(3) MONOPOLIES ~12(1.3)

265kI2(1.3)
To establish that defendant attempted to monopolize,
plaintiff had to prove that defendant engaged in
anticompetitive conduct with specific intent to
monopolize and that attempt had dangerous
probability of success.. Sherman Anti-Trust Act, §
2, 15 U.S.C.A. § 2.

[4] MONOPOLIES ~28(8)

265k28(8)
Even if evidence had been sufficient to avoid
directed verdict on predatory pricing claim, trial
court's failure to instruct jury on legal standard for
predatory pricing was erroneous. Sherman Anti­
Trust Act, § 2, 15 U.S.C.A. § 2.

[5] MONOPOLIES ~28(8)

265k28(8)
Choice of cost-based standard for evaluating claims
of predatory pricing is question of law to be decided
by trial judge. Sherman Anti-Trust Act, § 2, 15
U.S.C.A. § 2.

(6) MONOPOLIES ~17(1.8)

265kI7(1.8)
To establish predatory pricing, plaintiff must prove
that anticipated benefits of defendant's price
depended on its tendency to discipline. or eliminate
competition and thereby enhance firm's long-term
ability to reap benefits of monopoly power; if
defendant's prices were below average total cost but
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above average variable cost, plaintiff bears burden
of showing defendant's pricing. was predatory; if,
however, plaintiff proves that defendant's prices
were below average variable cost, plaintiff has
established prima facie case of predatory pricing and
burden shifts to defendant to prove that prices were
justified without regard to any anticipated
destructive effect they might have on competitors.
Sherman Anti-Trust Act, § 2, 15 U.S.C.A. § 2.

(6) MONOPOLIES ¢;;:>28(7.1)
265k28(7.1 )
To establish predatory pricing, plaintiff must prove
that anticipated benefits of defendant's price
depended on its tendency to discipline or eliminate
competition and thereby enhance firm's long-term
ability to reap benefits of monopoly power; if
defendant's prices were below average total cost but
above average variable cost, plaintiff bears burden
of showing defendant's pricing was predatory; if,
however, plaintiff proves that defendant's prices
were below average variable cost, plaintiff has
established prima facie case of predatory pricing and
burden shifts to defendant to prove that prices were
justified without regard to any anticipated
destructive effect they might have on competitors.
Sherman Anti-Trust Act, § 2, 15 U.S.C.A. § 2.

(6) MONOPOLIES ¢;;:>28(7.5)
265k28(7.5)
Formerly 265k28(7.4)
To establish predatory pricing, plaintiff must prove
Ihat anticipated benefits of defendant's price
depended on its tendency to discipline or eliminate
competition and thereby enhance firm's long-term
ability to reap benefits of monopoly power; if
defendant's prices were below average total cost but
above average variable cost, plaintiff bears burden
of 'showing defendant's pricing was predatory; if,
however, plaintiff proves that defendant's prices
were below average variable cost, plaintiff has
established prima facie case of predatory pricing and
burden shifts to defendant to prove that prices were
justified without regard to any anticipated
destructive effect they might have on competitors.
Sherman Anti-Trust Act, § 2, 15 U.S.C.A. § 2.

171 MONOPOLIES ¢;;:>17(1.8)
265kI7(1.8)
Motive or intent is distinguishing characteristic of

predalory pricing; predatory pricing differs from
healthy competitive pricing in its motive. in that
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predator by his pricing practices seeks to impose
losses on other firms, not gamer gains for itself.
Sherman Anti-Trust Act, § 2, 15 U.S.C.A. § 2.

[8] MONOPOLIES ¢;;:>17(1.8)
265kI7(1.8)
Sherman Act liability cannot be premised on alleged
predatory pricing without some evidence that
defendant has charged prices below its total cost for
product sold. Sherman Anti-Trust Act, § 2, 15
U.S.C.A. § 2.

(9) MONOPOLIES ¢;;:>17(1.8)
265kI7(1.8)
Although substantial evidence indicated that
defendant's chief officer intended to eliminate
competition and dominate market, defendant was not
guilty of predatory pricing, where defendant never
bid below its own cost and continually made profits
on its ventures. Sherman Anti-Trust Act, § 2, 15
U.S.C.A. § 2.

(10) MONOPOLIES ¢;;:>24(14)
265k24(14)
In action for violations of section seven of Clayton
Act, issue of whether plaintiffs injuries resuhed
from anticompetitive acts made possible by
defendant's acquisitions was properly a jury
question. Clayton Act, § 7, as amended, 15
U.S.C.A. § 18.

[II) MONOPOLIES ¢;;:>24(13)
265k24(13)
With exception of one acquisition, there was no
evidence that any company acquired by defendant in
asphalt hot-mix business was directly engaged in
interstate commerce, as required by section seven of
Clayton Act at time of trial. Clayton Act, § 7, as
amended, 15 U.S.C.A. § 18•

(12) MONOPOLIES ¢;;:>24(7.1)
265k24(7.1)
Formerly 265k24(7)
Injunctive relief under section 16 of Clayton Act has
three primary purposes: putting an end to illegal
conduct; depriving violators of benefits of their
illegal conduct; and restoring competition in
marketplace. Clayton Act, § 16, as amended, 15
U.S.C.A. § 26.

[13] MONOPOLIES <$=24(15)

1
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265k24(15)
Section 16 of Clayton Act does not create private
divestiture remedy. Clayton Act, § 16, as amended,
IS U.S.C.A. § 26.

(14) FEDERAL COURTS Q;:=>817
170Bk817
Denial of permissive intervention should be reversed
only for clear abuse of discretion. Fed.Rules
Civ.Proc.Rule 24(b), 28 U.S.C.A.

115) FEDERAL CIVIL PROCEDURE Q;:=>320
170Ak320
In antitrust action, trial court did not abuse its
discretion in denying postlrial motion for permissive
intervention in injunctive relief hearings sought by
sister company of plaintiff which competed in
different product market. Fed.Rules Civ.Proc.Rule
24(b), 28 U.S.C.A.
*1052 John M. Curphey (argued), Jack Zouhary,

Robison, Curphey & O'Connell, Toledo, Ohio, M.
Neal Rains, Arter & Hadden, Cleveland, Ohio, for
defendants- appellants, cross-appellees.

Thomas Zraik, Reiser, Jacobs, Zraik & Szyperski,
Toledo, Ohio, James Porter (argiled), Walter J.
Rekstis, III, Squire, Sanders & Dempsey,
Cleveland, Ohio, for plaintiffs-appellees, cross­
appellants.

Before LIVELY, Chief Judge, WELLFORD,
Circuit Judge. and WILHOIT, District Judge. [FN*)

FN* Honorahle Henry R. Withoit. Jr., U.S.
District Coun for the Eastern District of Kentucky.
siuing by designation.

WELLFORD, Circuit Judge.

Defendants, S.E. Johnson Company (Johnson) and
olher affiliated entities (referred to collectively as
Johnson Companies), appeal the' judgments and
orders entered by the district court against them
following a unanimous jury verdict for plaintiffs in
this private antitrust action for alleged violations of
Sections I and 2 of the Sherman Antitrust Act, IS
U.S.C. §§ I, 2, and Section 7 of the Clayton
Anlitrust Act, IS U.S.C. § 18. Plaintiffs, Arthur S.
Langenderfer, Inc. (Langenderfer), and its sister
company, Northern Ohio Asphalt Paving CO.
(NOAP). claimed defendants had combined and
conspired to drive plaintiffs out of business by
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various monopolistic and anticompelitive practices
including, but not limited to, predatory pricing and
illegal acquisitions. The jury found actual damages
of $982,117.00. The district court trebled the
damage award to $2,946,351.00 and enjoined future
acquisitions and anticompetitive acts, pursuant 10
Sections 4 and 16 of the Clayton Act, IS U.S.C. §§
15,26.

Defendants contend the district court erred by (I)
failing to apply the appropriate legal standard to
plaintiffs allegation of predatory pricing; (2)
allowing the jury to find a violation of Section 7 of
the Clayton Act, IS U.S.C. § 18, on the basis of
purely intrastate acquisitions; and (3) allowing
damages for losses suffered outside the relevant
market and beyond the statule of limitations period.
Langenderfer cross-appeals from the district court's
refusal to order divestiture and the refusal to allow
post-trial intervention by a company affiliated with
Langenderfer. We vacate the judgments below
because of prejudicial error on the issues of
predatory pricing and intrastate acquisitions.

FACTS

Langenderfer and S.E. Johnson were competitors
for many years in !be business of supplying "hot­
mix," [FNI] stone, sand and contracting services for
highway construction and repair in northwest Ohio.
Most of this work is administered and paid for by
governmental bodies which invite competitive bids
from paving contractors. [FN2] Federal and state
highway projects are administered by the Ohio
Department of Transportation (ODOT) and the Ohio
Turnpike Commission (OTC) with substantial use of
federal funds. [FN3] For the purpose of this appeal
*1053 the parties have stipulated the relevant
product and geographic market to be asphalt
highway paving contracts awarded by the OTC and
ODOT in a thirteen county area of northwest Ohio.

FNI. "Hot-mix" is also known as asphaltic
concrete. It is manufactured by combining liquid
petroleum with a mixture of sand and crushed .
limestone at high temperatures.

FN2. State law requires competitive bidding. Ohio
Rev.Code Chapters 552S and 5537. Stale agencies
determine where and whether a project will take
place and reserve Ihe right 10 reject any and all
hids.

T'•
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FN3. The volume of available highway work is
directly dependent on the amount of funds allocated
to Ihe stare highway program. Substantial
completion of the interstate highway system in the
late 1960's resulted in a significant decrease in
funds allocated for new highway construction in
Ohio during the 1970's, TI,e highway program in
northwestern Ohio during the 1970's was primarily
limited to maintaining and upgrading the existing
roadways.

Successful bidders must supply all labor, materials,
equipment and supervision to do the work at per-unit
prices specified in the winning bid. The primary
costs in performing paving projects are the cost of
materials and the cost of hauling materials to the job
site. Contractors attempt to minimize expenses by
purchasing materials from the quarry or hot-mix
plant closest to the job. [FN4)

FN4. The practical service area of a hot-mix plant
is limited to a 25·30 mile radius due to hauling
costs and the need to deliver the product at
specified temperatures. TIle plants are lypically
located at or near quarries hecause of the high cost
ufhaulillg stone.

Plaintiffs, Langenderfer and NOAP are Ohio
corporations with all voting stock owned by Bunon
R. MacRitchie and his two sons. Langenderfer was
in the asphalt paving business for 55 years until it
discontinued operations in 1978 due to its inability to
contpete profitably. Unlike many highway
contractors, Langenderfer did not diversify its
operations but remained an asphalt paving specialist.
While Langenderfer was still in business, NOAP
had four hot-mix plants in nonhwest Ohio. The
MacRitchie family also owned MacRitchie
Materials, Inc., [FN5] which operated a quarry in
West Millgrove, Ohio, and supplied stone to two of
Langenderfer's hot-mix plants.

FNS. MacRitchie Materials, Inc. is the sister
company thaI unsuccessfully sought to intervene
following the trial below.

Defendants are the S.E. Johnson Co. (Johnson),
founded as an Ohio corporation in 1929 by Sherman
E. Johnson, various associated and subsidiary
companies, and John T. Kirkby, the current
president of Johnson. Following the Second World
War. Johnson established the Maumee Stone Co.
and opened a quarry to have an assured source of
limestone for road building. The Michigan Stone
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Co. was set up in 1952 to operate two additional
quarries just across the Ohio-Michigan border.
With these quarries supplying raw materials and
with three hot-mix plants to service the area,
Johnson was already the largest asphalt paving .
contractor in nonhwest Ohio by the time of Sherman
Johnson's death in 1956.

Defendant, 10hn T. Kirkby, succeeded Mr. Johnson
as president and operating head of the defendant
companies. He soon began an ambitious acquisition
program, acquiring twelve different companies
within a fifteen year period.

In 1961, Johnson purchased C.P. Calaway, Inc., an
independent bridge contractor. This enabled it to
perform its own bridge work rather than
subcontracting to other companies.

Mr. Kirkby then rumed his attention to vertical
acquisitions of raw material sources in nonhwest
Ohio. Defendant Maumee Stone acquired the
quarries of Wood County Stone & Construction Co.
(1961), Lime City Stone Co. (1962), and Auglaize
Stone Co. (1965). Maumee Stone opened the Rocky
Ridge quarry under a 25-year lease in 1970. In
1974, defendants acquired the Tri-State Sand &
Gravel Co., which is described as the most
imponant source of quality sand in nonhwest Ohio.

In the late 1960's Johnson began a series of
horizontal acquisitions of asphalt paving
competitors. In 1969 Johnson purchased paving
equipment from the Price Construction Co.,
inclUding two hot-mix plants that served three
counties to the east of Toledo. When Price moved a
third hot-mix plant to Maumee to compete with
defendants' operation, Mr. Kirkby offered to buy
out Price. but Price agreed not to compete for ten
years. Johnson purchased Ohio Engineering Co. in
1970 and thereby acquired three hot-mix plants that
served several counties south of Toledo. Fred R.
Creager & Sons, a small contractor on the verge of
bankruptcy, was purchased in 1971 for $1 and an
assumption of liabilities. Johnson bought two plants
and cenain gravel leases in 1972 from Nonhwest
Materials, Inc., ·1054 which was being liquidated at
the time. Except for Creager, each competitor was a
viable, profitable, ODOr-qualified paving
contractor. Each company except Northwest
Materials was acquired under a contract whereby the
sellers agreed not to compete with 10hnson for a

Copr. 0 West 1999 No Claim to Orig. U.S. GoV!. Works
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number of years. In 1979, just prior to the trial
below, defendants paid $3.5 million for Union
Quarries Co., a profitable competitor that owned a
quarry, a hot-mix plant and an asphalt paving
business that served three counties in northwest
Ohio.

Substantial evidence indicated that Kirkby, both
individually and as chief officer of Johnson,
intended to eliminate competition and dominate the
market. In addition to the noncompetition
agreements previously mentioned, there was
considerable testimony that Kirkby or his agents had
threatened or coerced several smaller competitors.
Kirkby allegedly told one competitor that if he built
an asphalt plant to compete with the Maumee plant,
defendants would immediately build a larger facility
across the street to drive the competition out of
business. Another competitor who planned to build
a hot-mix plant was told that defendant would not
supply the necessary stone for operation of the plant.
On another occasion, Kirkby allegedly said that he
did not like Langenderfer or Miller (another
competitor) and wanted to run them out of business.

Langenderfer presented expert testimony from
several economists to the effect that Johnson's
acquisitions significantly reduced competition and
increased market concentration, thereby creating a
monopolistic market structure. Statistical evidence
does support this testimony. Defendants' average
annual share of ODOT and OTC projects from
1966-1971 was 46.9%, but they took well over half
of the available work during the 1972-78 period.
(FN6] Johnson Companies did 75.8% of all
turnpike paving in northwest Ohio during this
period.

FN6. Defendants' annual shares of the relevant
ODOT and OTC projects were as follows:
1972-65.3%; 1973-57.6%: 1974-82.s%;
1975--53.2%; 1976-- 62.6%; 1977-70.4%;
1978--51.3%.

In summary, Kirkby expanded operations of the
Johnson Companies from two quarries and three
hot-mix plants to seven quarries, fourteen hot-mix
plants, and three sand pits. The horizontal
acquisitions eliminated a noticeable segment of
Johnson Companies' competition, and the venical
acquisitions gave defendants a captive supply of
stone and sand for its asphalt paving jobs.
Furthermore, defendants became primary stone
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suppliers for the remaining asphalt paving
competitors who did not own conveniently located
quarries. As Johnson increased its share of the ever
decreasing market, it also increased its profitability.
From 1970 to 1978, its annual net profits more than
doubled-from $1.168 to $2.717 million. During
this same period, the Johnson Companies'
competitors went from a combined net profit of
$655,000 to a combined net loss.

Langenderfer's claims of unreasonable restraint of
trade in violation of Section I of the Sherman Act,
monopolization and conspiracy or attempt to
monopolize in violation of Section 2 of the Sherman
Act, and illegal anticompetitive acquisitions in
violation of Section 7 of the Clayton Act were all
submitted to the jury. In support of the Sherman
Act claims, Langenderfer alleged twelve separate
monopolistic acts including, among others,
predatory pricing, monopolistic pricing, price
discrimination, exclusive dealing, refusals to deal,
tying, and profit squeezing. The trial court denied
defendants' request for special interrogatories. In
returning the general verdict in favor of
Langenderfer the jury was not required to specify
which portions of the Sherman and/or Clayton Acts
were violated nor which of the various alleged
monopolistic acts were committed by appellants.

PREDATORY PRICING

[I)[2)[3J In order to recover under Section 2 of the
Sherman Act, whether for monopolization [FN7J
*1055 or an attempt to monopolize, [FN8]
Langenderfer had to establish that Johnson engaged
in some type of prohibited anticompetitive conduct.
o & S Redi-Mix v. Sierra Redi-Mix & Contracting
Co., 692 F.2d 1245 (9th Cir.1982). Langenderfer
alleged several different kinds of anticompetitive
acts, but the evidence presented at trial clearly
focused on the claim of predatory pricing. [FN9J
As the district coun stated in the January 27, 1981,
Final Judgment for Injunctive Relief:

FN7. To establish monopolization of the OOOT­
OTC asphalt paving market, Langenderfer had to
prove that Johnson unfairly attained or maintained
monopoly power. United States v. Grinnell Corp..
384 U.S. 563, 570-71, 86 S.Ct. 1698, 1703-{)4, 16
L.Ed.2d 778 (1966). Monopoly power is 'the
power to control prices or exclude competitiOlI.·
Id. at 571,86 S.Ct. at 1704.

, .
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FN8. To establish lhat 10hnson attempted to
monopolize the ODOT-OTC asphalt paving
market. Langenderfer had to prove that appellant
-engaged in anticompetitive conduct with the
specific intent to monopolize and that the attempt
had a dangerous probability of success.· Richter
Coocrete Corp. v. Hilltop Corp., 691 F.2d 818,
823 (6U, Cir.1982), (quoting United States v.
Dairymen. Inc., 660 F.2d 192, 194 (6th

Cir.1981».

FN9. Support for the allegations of other types of
anticompetitive conduct was meager at best.
Although injunctive relief was granted against a
broad array of wrongful acts, the trial court made
the following observation about Langenderfer's
proof:
Plaintiffs requesl injunctions against certain
anticompetitive practices of the defendants which
were not specifically proven by evidence at trial.
For example. plaintiffs seek prohihitions against
the defendams' alleged practices of charging
discriminatory stone prices. refusing to sell stone
or sand to plaintiffs. and lying sales of asphaltic
cuncrele lo purchases of slone and sand. (emphasis
added)

The major thrust of much of the evidence at trial
was aimed at the predatory nature of defendants'
bidding on ODOT and OTC projects. At trial,
plaintiffs vigorously attempted to show how
defendants deliberately excluded competition by
bidding low and deliberately sacrificing short term
profits for the purpose of driving rivals out of
business.

[4Jl5] Defendants contend that as a matter of law,
predatory pricing was not established because
Langenderfer presented no evidence that Johnson
ever submitted a bid for an ODOT or OTC project
at less than cost plus overhead. [FNIO] In fact,
defendants consistently made a profit on their
successfully bid state highway and turnpike projects.
Nevertheless, the district court denied Johnson's
motion for a directed verdict on the issue and chose
not to instruct the jury on the legal test for predatory
pricing. [FNlI) Instead, the trial court "felt it was
appropriate to let the jury decide where that line was
to be drawn." We conclude from all the evidence,
however, that the trial court erred by failing to grant
a directed verdict in favor of defendants on the issue
of predatory pricing.

FN10. Langenderfer attempts to rely nn the
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testimony of Howard Shank who was 10hnson's
Vice President and chief bidding estimator. Shank
testified lhat in preparing bids, he often
programmed specific items below cost. 11,e
relevant product in this case. however. was the
lotal package of asphalt paving materials and
services, not specific line items in a contract bid. It
matters liule lhatlohnson might have employed a
below~st figure for gravel or any other hem so
long as the final bid exceeded the company's lotal
projected costs.

FNII. Even if the evidence had been sufficient 10

avoid a directed verdict, the trial court's failure to
instruct the jury on the legal standard for predatory
pricing was erroneous. -The choice of a cosl­
based standard for evaluating claims of predatory
pricing is a question of law to be decided by the
trial judge." M.C.!. Communications Corp. v.
A.T. & T. Co., 708 F.2d 1081. 1111 (7th
Cir.1983).

While we recognize the basis for Judge Wilhoit's
concern as to predatory pricing, we are unpersuaded
by his argument. If a producer has achieved greater
efficiency due to his economies of scale, it would be
contrary to the purposes of the Antitrust laws to
require that he price his product at a level higher
than what he requires to make a profit. Johnson
continually made profits on its ventures. This is not
a case where the defendant failed to account for his
long term overhead costs in making his bids. The
bids were above the total average costs. To require
that Johnson's bids be above competitors' costs
would deprive Johnson (and others similarly
situated) of ·1056 reward from greater efficiency.
This would serve only to stifle the incentive to
compete. [FNI2] Such cannot be the aim of the
Antitrust laws of this country. See, MCI
Communications Corp. v. AT&T Co., 708 F.2d
1081 (7th Cir.I983); Hanson v. Shell Oil Co., 541
F.2d 1352 (9th Cir.1976), cert. denied, 429 U.S.
1074,97 S.Ct. 813, 50 L.Ed.2d 792 (1977).

FN12. Further support for this decision may be
drawn from ludge Kennedy's dissent in Borden,
Inc. v. F.T.Coo 674 F.2d 498, SI9 (6th Cir.1982).
While that case dealt with the manipulation of a
price premium for a heavily advenised product.
nol below cosl pricing. il was noted by that ludge
that -business acumen includes shrewdness in
profitable price competition, which is pricing
above average variable cost; tbe Shennan Act does
not distinguish competition on the hasis of priL"e
and performance.- Id.• citing Califontia Computer

r -

1-
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ProdUet.ilii v. International Business Machines Corp.,
613 F.2d 727, 742-43 (9th Cir.I979). Sce also
Arceda & Turner, "Predatory Pricing and Related
Praclices under Section 2 of the Sherman Act," 88
Harv.L.Rev. 697 (1975). Professor (nnw Judge)
Pusner would also agree that there is no violation
where a monopolist sells ahove average total cost.
as in the instant case. R. PosnerI Antitrust Law:
An Economic Perspective, 188 (1976), cited in
Borden, Inc. v. F.T.C., 674 F.2d al 519 n. 3.
(Kennedy, dissenling).

16) At the lime of the trial below, this Circuit had
not definitely declared a standard for evaluating
claims of predatory pricing. Subsequently,
however, a cost-based standard was adopted in D.E.
Rogers Associales, Inc. v. Gardner-Denver Co.,
718 F.2d 1431 (6th Cir.1983), this coun selected the
Ninth Circuil's modification of the"AreedalTumer"
rule. See Areeda & Turner, Predatory Pricing &
Relaled Practices Under Seclion 2 of the Shennan
ACI, 88 Harv.L.Rev. 697 (1975) (Pricing below
marginal or average variable cost presumed
predatory while pricing above marginal or average
cost conclusively presumed legal). The Ninth
Circuit standard was sel fonh in William Inglis v.
ITT Continental Baking Co., 668 F.2d 1014 (9th
Cir.1981), cen. denied, 459 U.S. 825, 103 S.Ct.
57, 74 L.Ed.2d 61 (1982):

[Wle hold that to establish predatory pricing a
plainliff must prove that the anticipated benefits of
defendanl's price depended on its tendency to
discipline or eliminate competition and thereby
enhance the firm's long term ability to reap the
benefils of monopoly power. If the defendant's
prices were below average total cost bUI above
average variable COSI, the plaintiff bears the
burden of showing defendant's pricing was
predatory. If, however, the plaintiff proves that
the defendant's prices were below average variable
cost, the plaintiff has established a prima facie
case of predatory pricing and the burden shifts to
the defendant to prove that the prices were
juslified without regard to any anticipated
destructive effect Ihey might have on competitors.

Id. at 1035-36. Although this Circuit has adopted
the above standard. we rejecI the Ninth Circuit's
recent extension of that standard in Transamerica
Computer Co. v. I.B.M. Corp., 698 F.2d 1377 (9th
Cir.1983) (pricing above average total costs may be
deemed predalory upon clear and convincing proof
of predatory intent).
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Langenderfer's theory at trial (and in this appeal)
was that defendants intentionally and consistently bid
below the cost level of smaller competilors.
Allegedly. Johnson could have submilted higher bids
and still won the paving contracts, bUI it "left money
on the table" in order to make it impossible for other
finns 10 compete. Although Johnson never bid
below its own cost. it supposedly engaged in a
paltem of predation by forcing competitors to
choose between foregoing sales or operating at a
loss. No doubt this was an unpleasant choice for
smaller finns such as Langenderfer, but Johnson
cannot be found to have commilted predatory pricing
simply because it was more cost efficient than its
compelitors and could afford to submit a lower bid
on the jobs in question. "It is the very nature of
competition that the vigorous. efficient firm will
drive out less efficient finns. This is not proscribed
by the antitrust laws." Janich Brothers, Inc. v.
American Distilling Co.• 570 F.2d 848. ·1057 855
(9th Cir.1977), cen. denied. 439 U.S. 829.99 S.C!.
103. 58 L.Ed.2d 122 (1978).

(7) Langenderfer's argument is premised on Ihe
false belief that predatory pricing may be found
solely on the basis of the seller's intent. We agree
that motive or intent is the distinguishing
characteristic of predatory pricing, as this Circuil
stated in Richter Concrete Corp. v. HiIIlop Concrete
Corp., 691 F.2d 818 (6th Cir.1982):

Predatory pricing differs from healthy competitive
pricing in its motive: "a predator by his pricing
practices seeks 'to impose losses on other firms
not gamer gains for itself.'" Malcolm v.
Marathon Oil Co.• 642 F.2d 845. 853- 54 (5th
Cir.), cen. denied. 454 U.S. 1125. 102 S.CI. 975,
7I L.Ed.2d 113 (1981) (footnote omilled).

691 F.2d at 823. Any defmition of predatory
pricing, however. must also accommodate the
economic policies of the antitrust laws to promote
efficiency. encourage vigorous competition and
maximize consumer welfare.

The rule advocated by Langenderfer would work
contrary to these goals by forcing a larger. more
efficient firm to maintain anificiaIly high prices to
the detriment of the public. In MCI
Communications Corp. v. AT&T Co.• 708 F.2d
1081 (7th Cir.1983). the COUrlthoroughly reviewed
the multiple evils that such a rule would occasion:

MCI nonetheless argucs in its cross-appeal that Ihe
dislricl coun erred in requiring it to prove that AT
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& T priced its Hi-Lo service below any measure
of cost. MCI contends that if AT & T knowingly
sacrificed revenue (i.e., failed to maximize its
profits) with the intent to injure competition, this
court should hold that behavior to constitute
unlawful predatory pricing. In support of this
"profit maximization" theory, MCI cites a trio of
cases. Hanson v. SheII Oil Co., 541 F.2d 1352,
1358 n. 5 (9th Cir.1976), cert. denied, 429 U.S.
1074, 97 S.Ct. 813, 50 L.Ed.2d 792 (19m:
International Air Industries, Inc. v. American
Excelsior Co., 517 F.2d 714,724 (5th Cir.I975),
cert. denied, 424 U.S. 943, 96 S.Ct. 1411, 47
L.Ed.2d 349 (1976); ILC Peripherals Leasing
Corp. v. IBM Corp., 458 F.Supp. 423, 432
(N.D.CaI.l978), aff'd. per curiam sub nom:
Memorex Corp. v. IBM Corp., 636 F.2d 1188
(9th Cir.1980), cert. denied, 452 U.S. 972, 101
S.C!. 3126, 69 L.Ed.2d 983 (1981).
Each of these cases contains language to the effect
that a price may be predatory if it is below the
short-run profit-maximizing price and barriers to
new entry are great. Assuming, arguendo, that
these statements are more than mere dicta, we
must reject such a "profit maximization" theory as
incompatible with the basic principles of antitrust.
The ultimate danger of monopoly power is that
prices will be too high, not too low. A rule of
predation based on the failure to maximize profits
would rob consumers of the benefits of any price
reductions by dominant firms facing new
competition. Such a rule would tend to freeze the
prices of dominant firms at their monopoly levels
and would prevent many pro-competitive price
cuts beneficial to consumers and other purchasers.
In addition a "profit maximization" rule would
require extensive knowledge of demand
characteristics--thus adding to its complexity and
uncertainty. Another, and related, effect of
adopting the "profit maximization" theory
advocated by MCI would be to thrust the courts
into the unseemly role of monitoring industrial
prices (0 detect, on a long term basis, an elusive
absence of "profit maximization." Such
supervision is incompatible with the functioning of
private markets. It is in the interest of competition
to permit dominant firms to engage in vigorous
competition, including price competition. See
Berkey Photo, Inc. v. Eastman Kodak Co., 603
F.2d 263, 273 (2d Cir.1979), cerl. denied, 444
U.S. 1093, 100 S.Ct. 1061. 62 L.Ed.2d 783
(1980). We therefore reject MCl's "profit

PageN

maximization" theory and reaffirm this Circuit's
holding that liability for predatory pricing must be
based upon proof of pricing ·1058 below cost.
Chillicothe Sand & Gravel Co. v. Martin Marietta
Corp., 615 F.2d 427 (7th Cir.1980).

Id. at 1114 (footnote omitted). As more succinctly
stated in Hanson v. Shell Oil Co., 541 F.2d 1352
(9th Cir.1976), cert. denied, 429 U.S. 1074, 97
S.C!. 813, 50 L.Ed.2d 792 (1977):

The antitrust laws were not intended, and may nol
be used, 10 require businesses 10 price their
products al unreasonably high prices (which
penalize the consumer) so thaI less efficienl
compelitors can stay in business. The Sherman
Act is nol a subsidy for inefficiency.

Id. at 1358-59. We agree with this rationale
expressed in the MCI and Hanson cases.

[8](9) Johnson attained economies of scale which
enabled it to operale at a much lower cost per
paving projecl than its competitors. On the basis of
the record presented, we can express no opinion
about whether this position of strength may have
resulled from some other types of prohibited
anticompetitive acts. We hold only that, as a matter
of law, Sherman Act liability cannot be premised on
alleged predatory pricing without some evidence that
a defendant has charged prices below its total cost
for the product sold. Since Langenderfer premised
its allegation of anticompetitive conduct almost
entirely on the claim of predatory pricing and since
the jury was not required to return special
interrogatories, we cannot discern whether the jury
verdict was based on the legalIy insufficient proof of
predatory pricing or on the other allegations of
anticompetitive acts. Consequently, we must vacate
the judgment below and remand for new trial.

ACQUISITIONS

Johnson raises two arguments against assessment of
liability for violations of Section 7 of the Clayton
Act. First, defendants note that six of the acquired
companies [FN13) rarely, if ever, competed with
Langenderfer before they were acquired by Johnson.
Consequently, they e1aim the acquisitions had no
"anticompetilive effect" on Langenderfer as required
under Brunswick Corp. v. Pueblo Bowl-O-Mat,
Inc., 429 U.S'. 477, 489, 97 S.Ct. 690, 697, 50
L.Ed.2d 701 (1977). We find the argument
unpersuasive because appellant mistakenly focuses
on past competition between Langenderfer and the
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acquired companies, and because appellant has
misinterpreted the holding in Brunswick.

FNI3. C.P. Calaway. Inc•• Price Construction
Co.• Ohio Engineering. Fred R. Creager &. Sons.
Northwest Materials, Inc. and Union Quarries
Company.

[10] The plaintiff in Brunswick sought to recover
profits it claimed it would have reaped if Brunswick
had not acquired and revitalized several failing
bowling alleys that competed with plaintiff. Since
the antitrust laws were never intended to provide
redress for injury caused by increased competition,
thc court rejected plaintiffs theory.

Plaintiffs must prove antitrust injury, which is to
say injury of the type the antitrust laws were
intended to prevent and that flows from that which
made defendants' acts unlawful. The injury
should reflect the anticompetitive effect either of
the violation or of anticompetitive acts made
possible by the violation.

[d. at 489, 97 S.Ct. at 697. Brunswick does not
require proof that the acquisitions had an
"anticompetitive effect" on Langenderfer. Instead,
Brunswick requires that Langenderfer's injury result
either from a lessening of competition due to the
acquisitions or from "anticompetitive acts made
possible" by the acquisitions. One of
Langenderfer's theories at trial was that the
acquisitions eliminated the competitive pressures of
the acquired companies and enabled defendants to
engage in other monopolistic acts such as
monopolistic pricing, profit squeezing, and
predatory bidding. If true, this alone satisfies the
requirement of Brunswick. Absent other error
regarding the Clayton Act cause of action, the issue
of whether Langenderfer's injuries resulted from
"anticompetitive acts made *1059 possible" by the
acquisitions was properly a jury question.

Johnson next argues. that none of the acquisitions
met the jurisdictional requirement of Section 7 of the
Clayton Act. At the time of trial the statute was
limited to corporate acquisitions where both the
acquiring and the acquired companies engaged in
interslale commerce. IFNI4) The district court
granted Langenderfer's motion for a directed verdict
as to Clayton Act jurisdiction because the companies
all performed work on interslale highways. The
court clearly erred.

Page2S

FNJ4. The slatute was amended in 1980 to expand
jurisdiction to acquisitions in which both the
acquiring and the acquired companies are "engaged
in commerce or in any activity affecting
commerce." Pub.L. No. 96-349, § 6(a), 94 Slat.
1157. Section 6(b) of Pub.L. No. 96-349 limited
application of the amendment to acquisilion.. made
afler September 12, 1980.

In United States v. American Building Maintenance
Industries, 422 U.S. 271, 95 S.Ct. 2150, 45
L.Ed.2d 177 (1975), the Supreme Court held that
the Clayton Act, unlike the Sherman Act, does not
reach companies engaged in purely intrastate
activities even though there may be a substantial
effect on interstate commerce. Langenderfer relies
on Fort Lauderdale v. East Coast Asphalt Corp.,
329 F.2d 871, 872 (5th Cir.), cert. denied, 379 U.S.
900, 85 S.Ct. 187, 13 L.Ed.2d 175 (1964), for the
rule that "contractors engaged in the construction of
interstate highways and other facilities of interstate
commerce are engaged 'in commerce.'" That
"rule" is no longer valid, however, in light of Gulf
Oil Corp. v. Copp Paving Co., 419 U.S. 186, 95
S.Ct. 392, 42 L.Ed.2d 378 (1974). In Copp
Paving, the Court reviewed the uniquely localized
nature of asphalt hot-mix markets and held that
intrastate sales of asphalt for use on interstate
highways was not. alone sufficient to establish
jurisdiction under the Clayton Act.

Ill] With the exception of Union Quarries Co.,
there is no evidence in the record that any of the
acquired companies were directly engaged in
interstate commerce. Langenderfer apparently
chose to rely solely on the interstate highway nexus,
as did the district court. As noted above, this was
clear error under American Building Maintenance
and Copp Paving. Based on the evidence presented
at trial, the district court erred by granting a
directed verdict in favor of Langenderfer, and by
denying a directed verdict for Johnson Companies
on the Clayton Act cause of action as to all of the
acquisitions except Union Quarries Co.

Because of errors on the issues of Clayton Act
jurisdiction and predatory pricing we conclude that
we must vacate the judgment below. Consequently,
we find it unnecessary to address appellants'
arguments regarding the scope of damage.s allowe~,

and we express no opinion about the poSSible ments
of those arguments.
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DIVESTITURE

On cross appeal Langenderfer contends the trial
coun erred by refusing to order divestiture of Union
Quarries, Tri-State Sand & Gravel, two of
Johnson's six quarries, and four of Johnson's twelve
hot-mix planlS. The district court held that the
drastic remedy of divestiture was not necessary to
restore competition. The coun also doubted ilS
authority to grant divestiture in favor of a private
plaintiff under Section 16 of the Clayton Act.

(12) Langenderfer correctly observes that Section
16 injunctive relief has three primary purposes: "(I)
pUlling an end to illegal conduct, (2) depriving
violators of the benefilS of their illegal conduct, and .
(3) restoring competition in the marketplace." In re
Multidistrict Vehicle Air Pollution, 538 F.2d 231,
234 (9th Cir.1976) (citing Schine Chain Theatres,
Inc. v. United States, 334 U.S. 110, 128-29, 68
S.Ct. 947, 957-58, 92 L.Ed. 1245 (1948». We
cannot, however, agree with Langenderfer's claim
that the trial coun's injunction against future
acquisitions and anticompetitive acts only funhers
Ihe first of these purposes. Assuming culpability on
the pan of Johnson Companies, we believe the
district court's injunction not only would deprive
them of the primary benefits of their past ·1060
conduct--continued growth through acquisitions and
guaranteed market dominance for the future--but
also would serve to bring about a greater degree of
competition by eliminating the barriers allegedly
erected. In any event, the fact that the remedy
fashioned by the district coun may have served
certain purposes to a lesser extent than others
provides no ground for assignment of error.

(13J The more fundamental flaw in Langenderfer's
argument is the proposition that divestiture is an
available remedy in a suit instituted by a private
plaintiff. Although several district couns have
suggested that the remedy should be available, no
court of appeals has so held. We find compelling
the Ninth Circuit'S decision, based on the legislative
history of Section 16, that the statute does not create
a private divestiture remedy. l.T. & T. Corp. v.
G.T.E. Corp., 518 F.2d 913, 920·24 (9th
Cir.1975). See also, Calnetics Corp. v.
Volkswagen of America, Inc., 532 F.2d 674,
692-94 (9th Cir.1976); Continental Securities Co. v.
Michigan Central Ry. Co., 16 F.2d 378, 379-80
(6th Cir.1926).

Page 26

PERMISSIVE INTERVENTION

MacRitehie Materials Co., a quarry operator and
sister company of Langenderfer, filed a post-trial
motion for permissive intervention in the injunctive
relief hearings pursuant to Fed.R.Civ.P. 24(b).
MacRitehie argued that it had an interest in the
injunction proceedings because ilS own business
intereslS were affected by Johnson's monopolistic
practices. The district court found that
MacRitehie's claims did not present sufficienlly
common questions of law and fact as had been
addressed during trial and, accordingly, denied the
motion. Claiming error, MacRitchie has cross­
appealed the trial court ruling.

[14][15] "[T)he denial of permissive intervention
should be reversed only for clear abuse of
discretion." FMC Corp. v. Keizer Equipment Co.,
433 F.2d 654, 656 (6th Cir.1970); Brewer v.
Republic Steel Corp., 513 F.2d 1222 (6th
Cir.1975). We find no abuse of discretion in this
case. The trial below focused on the impact of
Johnson's practices on a particular compelitor in the
asphalt paving market. MacRitchie, a different
competitor in a different product market, cannot
now complain aboul the denial of a post-trial motion
filed four years after commencement of this action.

For the reasons set fonh above, the judgment of the
district court is VACATED and this case is
REMANDED for retrial.

WILHOIT, District Judge, dissenting.

I respectfully dissent from the Court's view that as
a mailer of law, Sherman Act liability on the basis
of predatory pricing cannot be proven without some
evidence that a defendant has charged prices below
its average lOW cost. This circuit has previously
taken the view that evidence of intent to predatorily
price can be proven either by direct evidence
(subjective proof) or by indirect evidence, through
analysis, of whether a defendant was pricing above
or below average variable cost (objective proof).

The laller analysis provides a surrogate
measurement for marginal cost at output levels at or
near a firm's optimal level of production. See D.E.
Rogers Associates, Inc. v. Gardner-Denver Co.,
718 F.2d 1431 (6th Cir.1983); Richter Concrete
Corp. v. Hilltop Concrete Corp., 691 F.2d 818 (6th
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Cir.1982); Borden, Inc. v. Federal Trade cost.
Commission, 674 F.2d 498 (61b Cir.1982). IFNI)
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FN I. As the Court notes in its opinion, this Circuit
has recenlly adnpted the Ninth Circuil's modified
"Arcedarrurner" rule. Sce anle at 1056. Arecda
and Turner first proPOUluJed a most innuenti.1
discussion of how a determination of average
variable costs can fairly approximate marginal cost
al outpullevels al or ncar a firm's optimallcvd of
output. nla( level, of course, is where a firm is
producing at its minimum average costs. Areeda
& Turner, Predalory Pricing & Relaled Praclices
Under Section 2 of the Sherman Act. 88
Harv.L.Rev. 697 (1975).
D.E. Rogers, 718 F.2d 1431, the case in which
this circuit adopted the modified •AreedafTumer­
rule, makes no mention of what the rule should be
in situations where. as here. the defendant was
pricing at a level above average total cost. Areeda
and Turner would presume such to be legal. The
majorilY today agrees. I do not, however, because
I believe evidence of intent in circumstances such
as presented in this case should play a substantial
role in determining whether predatory pricing has
occurred.

·1061 The Court takes a different approach today.
It says, in effecI, that irrespective of any direct
evidence of intent to predatorily price, if a defendant
can prove objectively that his prices were above his
average total costs, his conduct is per se legal. This
gives me pause. What Ibe Court seems to do is to
create a "free zone" in which monopolists can
exploit Ibeir power wilboUl fear of Sherman Act
scrutiny or sanctions. Transamerica Computer Co.
v. IBM Corp., 698 F.2d 1377, 1387 (91b Cir.I983).

The fact is Ihal the question of proving average
variable and fixed costs can be most difficult.
Indeed, another panel of Ibis court recenlly
confronled a perfect example of just how hard it is
to allocate "costs" in antitrust cases. See D.E.
Rogers, 718 F.2d at 1435. In Ibat 'case Ibere was a
great deal of argument as to what should be included
in the average cost figures: Due to Ibe inherent
uncertainty and imprecision in determining "cost," I
am persuaded by the view expressed by the Ninth
Circuit Court of Appeals in Ibat it is simply unwise
to create a per se legal zone of predatory pricing
irrespective of other conduct and circumstances.
See Transamerica, 698 F.2d at 1387. To do so
simply encourages litigants to skewer their
accounting dala to be above or below average total

Beyond Ibese practical problems of proof, Ibe
record in Ibis case convinces me !hat Johnson was
found to be guilty of monopolistic practices,
including predatory pricing. The evidence is clear
!hat Johnson specifically intended to drive
Langenderfer out of business. Moreover, Johnson's
rapid and numerous vertical as well as horizontal
acquisitions documents well !hat it had Ibe power to
carry out this intent.

The alleged predatory pncmg in Ibis case was
nolbing more Iban a manifestation of Johnson's
monopoly power. The majority readily admits that
Johnson had "attained economies of scale which
enabled it to operate at a much lower cost per
paving project Iban its compelitors." Ante at 1058.
It is clear, Iberefore, Ibat Johnson possessed
substantial market power over its competitors,
market power which when coupled with the
evidence of Johnson's increasing market share (from
46.9% to 75.8%) indicates it undoubtedly possessed
monopoly power.

Because Johnson possessed monopoly power, the
only olber issue for purposes of determining § 2
Sherman Act liability is whelber Johnson acquired
or maintained !hat power willfully and intentionally
as opposed 10 mere growlb due to a superior product
or business acumen. See United States v. Grinnell
Corp., 384 U.S. 563, 86 S.Ct. 1698, 16 L.Ed.2d
778 (1966). In Ibis case, I believe Ibat Johnson
willfully and intentionally used its inordinate market
power to acquire and maintain a monopoly. Direct
evidence of its intent substantiates Ibis. But more
importantly, Johnson's conduct establishes it in my
mind beyond all doubt.

In an industry such as involved here, entrance
barriers are unusually high. Start-up costs are
enormous. Moreover, Johnson raised Ibese entrance
barriers even higher by its many vertical
acquisitions. Competitors and potential competitors
were discouraged from competing with Johnson
because Ibey had to getlbeir supplies from Johnson.

In addition, because of Johnson's ability to operate
at lower costs, a perfect climate existed for Johnson
to predate. Johnson was able 10 bid paving contracts
at price levels above its average total costs bUI low
enough to drive competitors out of Ibe market and
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discourage potential competitors from entering.
This practice has sometimes been called "limit
pricing" and the fear that a monopolist might
undertake it was what probably inspired the Ninth
Circuit in Transamerica. [FN2]

FN2. In Transamerica, 698 F.2d at 1387, Ibe
Nindl Circuit discusses how. in an industry where
a substantial initial investment is required, a
monopolist could predate wilb a pricing strategy
that is above average total cost but below Ibe profit
maximizing price of competitors or potential
competitors. This strategy is labeled "limit
pricing·. and appears to be the type of strategy
employed by Johnson here.

-1062 The majority lays aside the many
circumstances raised in this case and focuses instead
on the pristine economic view that pricing at or
above average total cost is what competition is
supposed to effect.

Unfortunately, the real world is not as it is always
assumed in economics. If predatory pricing were
the only allegation made in this case and there were
no other evidences of monopoly power or
monopolistic conduct and intent, I would agree with
the majority. Predatory pricing cannot and should
not be a competitor's complaint absent an abundance
of evidence suggesting the alleged predator not only
has the intent to predate, but also the ready ability,
as in this case, to carry predation out. Cf.
Transamerica, 698 F.2d at 1388. [FN3]

FN3. TI,e Transamerica case's so-called
·exlen~ion,· see ante at 1056, of William Inglis &
SOilS Baking CO. Y. ITT Continental Baking Co.•
668 F:2d 1014 (9th Cir.l98l), cerl. denied, 459
U.S. 825, 103 S.C!. 58, 74 L.Ed.2d 61 (1982),
which the majority today refuses to follow, is the
nalUral outgrowth of Ibe Inglis case. The Ninth
Circuit has consistently indicated, even prior to
Inglis. that given the right set of facts concerning a
defendant's motive and conduct,' it might very well
hold a limit pricing strategy impermissible. See
California Computer Product, Inc. v. mM Corp..
613 F.2d 727. 743 (91h Cir.1979); Hanson v.
Shell Oil Co., 541 F.2d 1352, 1358 n. 5 (9th
Cir.1976), Cerl. denied, 429 U.S. 1074, 97 S.CI.
813,50 L.Ed.2d 792 (1977).
The Transamerica case takes Ihe Inglis rule the
next logical step and adopt.1li a reasonable view of
how to treat an alleged predator's prices that are
OIhnve its average total cost. h allocates a heavy
burden upon the plaintiff to prove by clear and

PagelS

convincing evidence. that the defendant was
predatorily pricing. Transamerica, 698 F.2d at
1388. At the same time, however, it does not
allow a monopolist, such as Johnson in Ibis case, to
escape liability on Ibe basis of predatory pricing
merely because it did not price below its average
total COSI.
The D.E. Rogers, 718 F.2d at 1436, case in Ibis
circuit likewise suggests that Ibe Sixth Circuit
would no! permit a limit pricing scheme at or
above average total cost upon a strong showing of
motive and/or other monopolistic conduct. While
D.E. Rogers does not directly present Ibe issue
decided today, it does indicate just as
Transamerica's predecessors that -direct evidence
bearing on Ibe issue of [a defendant's] motive' is
an important coosideration. Id. at 1437. Indeed,
only because of the absence of, or ambiguous
nature of. such direct evidence was a cost·based
analysis even resoned to in that case. See id. at
1435.

Nonetheless, as pointed out, I am firmly convinced
by the record at hand that Johnson possessed
monopoly power and thaI It used predatory pricing
in the form of "limit pricing," among other things
such as restrictive cOntraClS and acquisitions, to
maintain that monopoly power.

For instance, the majority opinion seems to dismiss
lhe testimony of Howard Shank, Johnson's Vice­
President, as mattering little. See ante at lOSS n.
10. The Court's view of Shank's testimony might
be correct in other circumstances but on the facts of
this case, it overlooks the extent of Johnson's
vertical integration. The Court stales that "[i]t
matters little that Johnson might have employed a
below-cosl figure for gravel or any other item so
long as the final bid exceeded the company's total
projected coslS.' Id. (emphasis In original).

This overlooks the fact that Johnson was probably
the only supplier of gravel in the relevant region. It
supplied both ilS own needs and that of ilS
competitors. Johnson could, therefore, raise the
price of gravel 10 ilS competitors and thereby
subsidize sales of gravel 10 ilSelf. These below-cost
line items may very well be a significant indicator of
how Johnson was able 10 keep ilS 'average total
cosl' figures so low. Having convinced the court
that ilS "COSIS' were low, indeed lower than its final
bid, Johnson has all but successfully defended this
action for under the rule announced loday, skillful
juggling of COSI figures has pUI appellant in lhe per
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se legal zone, i.e., pricing above average total COSlS.

J, therefore, respeclfully dissent from the majority's
view. [think Johnson possessed monopoly power
and inlended, as evidenced by ilS conducl, to
maintain that power in contravenlion of Seclion 2 of

Page 29

the Sherman Act. J would therefore affirm *1063
the district coun and remand this case only with
respect to the question of remedy.

END OF DOCUMENT
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for the propositions that a monopolist with economies of scale may be able to
discourage competition without pricing below average variable cost, and that a
monopolist with excess capacity may be able to implement such a strategy without
pricing below average total cost. n1039 NTN then argues that, since AT&T enjoys
both economies of scale and excess capacity, use of the average variable cost
standard will not only not prevent AT&T from predating, but will amount to
practical deregulation of AT&T's prices. n1040 NTN also contends that average
variable cost, to the extent it has been adopted by courts, has been used only
as a threshold below which prices could be presumed predatory, and that this is

. Dot the same as adopting average variable cost as a criterion for deciding
whether a firm has engaged in predation. n1041

.'
(-

i:

4 FCC Red 2873, *3113; 1989 FCC LEXIS 860, **;
66 Rad. Reg. 2d (P & F) 3n

Page 6
LEXSEE
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n1038 NTN Comments at 16-20.

n1039 NTN Comments at 16-17, quoting Scherer, Predatory Pricing and the
sherman Act: A Comment, 89 Harv. L. Rev. 869, 87~ (~976).

n1040 NTN Comments at 17, 19; accord Cable & Wireless Comments at 31.

n1041 NTN Comments at 18. NTN also cites a string of cases which, it claims,
demonstrates that courts do not fully accept average variable cost as a test for
predation. Id. at n.27.

497. In reply, AT&T asserts that the analysis upon which NTN relies was
intended to address a situation in which a monopolist could acquire excess
capacity for the sole purpose of discouraging competitive entry. AT&T states
that this analysis is irrelevant to the interexchange industry, because numerous
competitors already have sunk excess capacity that cannot be driven

1*3114] out of the market by AT&T's lowering its prices. n1042 AT&T cites its
own academic authority to the effect that, in order to avoid chilling
competitive price reductions, this Commission should require a strong showing to
rebut that presumption, and should entertain such challenges only after the
price increase has taken effect and actual market evidence is available. n1043

n1042 AT&T Reply at 44-45.

n1043 AT&T Reply at 45-46, citing statement of P. Areeda, AT&T Comments,
Appendix A at 12-13, and P. Areeda & D. F. Turner, Scherer on Predatory Pricing:
A Reply, 89 Harv. L. Rev. 89~, 897 (~976). AT&T also cites numerous court cases
in support of the position that average variable cost is a rational test that
permits genuine price competition while protecting against predation. AT&T
Reply at 47 n.*.

iii. Discussion

498. We affirm our tentative conclusion that a tariff proposing below-band
rates should be filed on 45 days' notice and accompanied by a showing that the
rates cover the cost of service and are otherwise just, reasonable, and
nondiscriminatory. For the purpose of initial review of such tariffs, we adopt
the average variable cost standard as the standard for determining whether a
proposed rate decrease must be suspended pending investigation.

499. Price reductions are ordinarily good for consumers, though not pleasing
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to competitors. Predatory pricing, though often alleged. is generally uncommon.
and proven cases are rare. n1044 We have. through the structure of AT&T's
service baskets. n1045 created conditions under which predation should be as

unlikely in the interexchange telecommunications market as it is in the economy
generally. Although an abundance of caution has led us to deny streamlined
treatment to below-band rate decreases. we are convinced that such below-band
reductions as are possible within the limits of our price cap scheme are more
likely to be competitive than predatory. Such reductions should. therefore. be
reviewed against a standard which requires suspension only of those rates which
are so low that they can be presumed to be anticompetitive. As AT&T's .
competitors point out. average variable cost is just such a standard.

n1044 See P. Areeda & D. Turner, Antitrust Law (19781 P711; R. Koller. The
Myth of Predatory Pricing: An Empirical Study, 4 Antitrust L. & Econ. Rev. ~05

(~97~); see generally J. Kwoka & L. White, The Antitrust Revolution (19891.

n1045 See Section III.C.2., supra.

[*31151 500. While there is not unanimity on the proper definition of
predatory pricing n1046 an examination of the opinions of academic commentators,
the Supreme court of the United States, parties to this proceeding. and others
cited by the parties in the record of this proceeding. demonstrates that the
question whether prices are below marginal cost, or its surrogate, average
variable cost, is central to the determination of whether they are predatory.
Disagreement exists on the point at which prices can be presumed legal, and on
the role of intent in finding antitrust violations. n1047 In adopting average
variable cost as a tariff review standard, we do not find.that all rates which
cover average variable costs are necessarily just and reasonable. Petitioners
may be able to show that there is reason to investigate a rate decrease which we
permit to go into effect after 45 days. competitors can also file complaints
alleging predatory pricing. In either case, it might be possible to show that
the resulting rate is above average variable cost but nonetheless predatory
using relevant antitrust analysis and precedent. n1048

n1046 See, e.g., Further Notice. 3 FCC Red at 3372. n.709. and cases cited
therein; Areeda & Turner, Predatory Pricing and Related Practices under Section
2 of the Sherman Act, 88 Harv. L. Rev. 697 (~975); McGee. Predatory Pricing
Revisited, 23 J. La'" & Econ. 289 (~980); Cargill Inc. v. Monfort of Colorado.
479 U.S. ~04. ~~7 n.~2 (~986) •

n1047 See Cargill. 479 U.S. at ~~7. n.~2. comparing Arthur S. Langenderfer.
Inc. v. S. E. Johnson Co .• 728 F.2d ~050. ~056-~057 (6th Cir:1 cert. denied, 469
U.S. ~036 (~984). with Transamerica Computer Co. v. International Business
Machines Corp., 698 F.2d ~377 (9th Cir.l. cert. denied, 464 U.S. 955 (1983).

nl048 Parties aggrieved by allegedly predatory pricing may also press their
allegations in court under the antitrust laws.

501. The record in the instant proceeding does not provide us with a firm
basis for specifying precisely what are the average variable costs of various
telecommunications services. We do observe, however, that the average variable
cost of any service must include all access charges and billing and collection
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costs attributable to that service, as well as other non-fixed costs which would
not be incurred if the service were not offered.

f. New and Restructured Services

i. Summary of Further Notice

502. In the Further Notice. we stated that new and restructured services
present special considerations because of the opportunity they present to
carriers to charge rates that otherwise would not be permitted under our price

r.3116} cap rules. n1049 We found that while the offering of a new or
restructured service potentially furthers our goal of increasing carrier
innovation and cost-effectiveness, such an offering raises issues of rate
discrimination as well as anticompetitive concerns. n1050 We tentatively
concluded that it would be necessary to treat tariffs involving new and
restructured services differently from tariffs that only specify rate level
changes in order to discourage carriers from manipulating price cap regulation.
n10S1

n1049 3 FCC Rcd at 3320 (para. 232).

nl050 rd. at 3320-21 (para. 233).

nl051 rd. at 3321 (para. 234).

503. We tentatively concluded that an offering increasing customer options
should be classified as new, while an offering that represents a change in an
existing method of charging or provisioning, without increasing the range of
alternatives, should be classified as restructured. n1052 We further concluded
that new and restructured services presented different problems which required
different treatment.

nl052 rd. at 3377 n.720 (para. 325).

504. We proposed that new services should initially be offered outside of
price cap regulation, and incorporated into price caps in the first annual
filing after the completion of the base year in which the service becomes
effective. We tentatively concluded that carriers seeking to introduce a new
service would be required to demonstrate that the service met a modified version
of the "net revenue test" established in the Optional Calling Plan Order. n1053
We proposed that a new service must generate a net revenue increase within the
~esser of the following time periods: 24 months after the effective date of the
annual price cap tariff incorporating the new service. or 36 months from the
date that the new tariff becomes effective. n1054 We tentatively concluded that
the net revenue increase should be measured against revenues generated from
services in the same price cap basket. nl055 In order

t·3117} to afford adequate opportunity for review. we tentatively concluded
that tariffs proposing new services should be filed on 45 days' notice. n1056

, . n1053 rd. at 3376 (para. 322) (citing Guidelines for Dominant Carriers' MTS
Rates and Rate Structure Plans. CC Docket No. 84-1235, Memorandum Opinion and
Order, 50 Fed. Reg. 42,945 (Oct. 23. 1985). 59 R.R.2d 70 (1985) (Optional

"

"-'~'---" .....•-_.--------_..-
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L BACKCROtIND
I. In its 1992 annual II;CeSI tariff fiUnc. the GTE Tele­

phone Operlltlnl Companies (OTE) filed substantially re­
duced below-band rates tor transpon service In seven.
CiTE study .rcu.- Below-band rdinp must be aeeomplnled
by • SMwbtllhat the rates will COver aver. variable COIU
CAVC). and arc otherwise Just, rusonablc. and
nondlsc:rlmtnatol)'.1

2. Some of OTE" below-band transport rata -ere
lowered to • level at or neaf the aver. _.rlable cost
reponed In Its stud,.. CiTE·, '¥crap variable cost Ihowlnc.
however. ·conslsted only of summa., results of Incremental
cose studies. Consequerttly. In the 1991 AMWI A«tll Of.
dtr.J the Common Carrier 8 uruu concluded that CiTE
failed to adequatel, support its bclow.band cranspon rales.
and suspended those races Cor 6ve months pendInC an
In\'csdpdon 10 ensure Iluc they _ere nOI pre4llOry.·

3. In order 10 eqluale Ihe reasonableness of GTE'I fil..
inc. Ihe Common Clrrler Burau direcced. CiTE 10 rde a
dirccl case on Jul, 27. 1992. In lIS direct cue. CiTE "'
inscrucced to: I) provide the fuD Incnmental COSI: Kudles
supponl", Its AVC showinC resullS. ' .... the IJ'pe ancl cost
of equipment used 10 provide Irtlnspon and the amount of
Usa&" of Ibe equipment; and 2) demolWtlle thai lis nca
are Just. reasonable and nondiscrimJftlcory. In addition. tbe
Burc.u dcslcnalCd CWO WUG for resolulion: (I) whether
CiTE's below band rates are above CiTE's lYUaJe ble
COIlS: and (2) whcchu OTE's rates Ire. olbuwlse Just. ....
sanable and nondiscriminatory. In III direct ase.. CiTE
provided AVC Iludla for California. florida. SO.th.....
and CiTE of WashlnllontQrelOnlCaJlfomJa..Wat Coat.

CiTE's direct cue Included four compoaenu: ro lUauMiJ'
workpapen combtntna: the ..rious cost 1Ub-clemcall fnto
,he ..tal In_., requ1re4 Cor _ ra,••ianeaI; lUI
detail workpapera 'howl.. tbe lIIIletial ....
1nIlaIIatlo...... or tho eq.lp..... to b.11d _
lpeclfied COlt IUHlemeat: (1ll) _rlcpapen repracnlJq
the orlJlnal IUmtneriz<d AVC taullS IS filed In GTE..
1992 annuallCCal 'Ulna: and (19) retum and Income tal
ClJculatloa workpapen. OTE mataliins thlc the rate rtdRo
dons II Issue cover chelr a¥Cl'l&' Y&riIble CGSIS and are
otherwise Just, rasoaable and ftOl"..discriml~l'J'.~t OTE
DIrect Cae .. II·IS.

4. The Aaoc:latlon for toeal TclecorDlnunlwtons Ser­
olea (ALTSI filed en oooos\tloo to GTE" dIrect _ o.
A..... 17. I~ .....TS·l!m 0""" dw 10 RIOI..... the
cteslpllced Issues, the Commlss1ca must enJ"Jre that aU
.arlable costs associated .nth Qr"yldiftl OTE·s swi:ched
transport services are recovered I:UOUp tt.e appr,)priaci
rale elemeatl. ALTS Opposition al 3. In order 10 caplUrc •
reasonable rcpraenllcio:a ot. L!r."s ,,"rri1blc C05L: .'\l.TS
con.tends the CommissIon mr:i~ .,,~,: In:o ~UQ~ ':.': ac­
celerated'ievels of at..- l:'l\c..-:r.::u in fiber c.·:!c f..:.ililie.
b, considerin, cost daca over I '"reasonable· per;~d at
time. Id. ac 4. ALTS Ihcre(ore req\:csu lbt tte CommlJ..
sion cbtl!)' that lhe AVC lUI: rcqulra In :\etl,lq of LEe
In9CSCmeal dara ower ,he most rcceftl fi¥t--)Ut p.;dod to
account for dtslottions caused by '"Iu.mpl InveslmenL· 14..
0' ~ S.

$. In Itt reply 10 ALn' opposilion, filed A\OtuSf 24.
1992, CiTE defends Iu. races IS beln,a fCUo)nab:e response
to che compeliclvc envlronmenc. and a fully conslsr:ent
wich the Commission" Inecnllve tCplacion. CiTE Reply at
2. 5<. oJso GTE Direct Cae .. 14. Accordi., 10 GTE. It
faces Itpiftcaftt compelillon In the major mekOpolitan
areas of Tampa, Los Anceles. Dalla and Seacele. and lherc~
fore approprlaCely sclcacd chese areas lot rue mhlCdoftS.
14. .. 3. . .

6 CiTE also defcDdJ the mechod It used 10 Idenllty
~ariable costs - Ibe '"snapshot" approach - _hicb CiTE
defines IS an anal)'S1s of cost suucture and IcYCl (Lt..
amounl of coppcr,'fiberl on a "presenc c1ar"r.racnl snapshot
In time" bals - IS a reasonable. COftSCnlC YC approach for
caPCutiftl avetlp Yltlabte costs. 14.. It 4-5. GTE maintains
lhat Ic Is In ICCCplcd economic ICIftdard 10 view Incfe'"
mental cost on a forward Iookllll basis. It. at $. Ukewise.
GTE dlsal'ftl wIth .....TS· posllioo dw Ih. Commlsslo.
Ibould avetlp: hlftSlmCnl data over the most recent fi....
year period. CiTE arpes that there Is no !cpt or lCIdemic
precedent Cor ALTS' "iew. and that a RYe year h1scorlcal
pcnpecl:ivc or COltS IUgab embe44ed cost Rudla and
abandoned mechodolopa luch IS fully disrdbulCd COSIo
CiTE conlenels that ALn' position thus departs from the
policy and dircaion of Incentive npalatioftolL

7. At15 next conlCndJ that the -cxtraordinatJ'" cost
diffennllals assened bJ' GTE amone its ..rtous.1CI'"Ike
orea "llro"'1 10<1.....• dw GTE" dIrect -

un
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undureporu the relevant COlIS In the four senlce aras
.nder 1._iallIo..• ALl1 a"" co_ lIlal CiTE
undemported the COltS usoclated Wkb cnnspon tennlal­
don bl acludllll w!'Ole eatqoria of ntnaDt COlIS ...
elaled with ....lIMInI and _Iq swIlched clrculll, ..
well .. .pan eq.Ip....... Mdlllooall1, ALl1 co.......
GTE e=luded .he _.1oque"' nckI, - suppliesand __II. ALl1 Op 110... 9. ALl1 _ lIlal
Ill. _ 01 bUUac UId co .. nconlUopInr. _.
Ill, UId ord.r p_., ..... abo acluded bJ CiTE III
ditKt YIolltlon or the Commission'. price cap ndeL 14. at
lOon.

,. OTE rcplla .1Ia1 III Ave IIIUI, JllVoldcd sulllclcat
.... d."U 10 I...." dle .......blc 01 dle _ In·
..I..d, UId lhal agrepllo. .. Ill. 10 1eYeIs Is nol
nccCSSItJ 10 dacri.be adequatel7th. warlable cosu tftwolYed.
OTE Repl, al 6. Funher. CiTE ............, oldle Ire...
ALTS claims were excluded from OTE", Itudy were In..
eluded. but Dot aCUSSlrl11 shown at die lowest detaIL ld.
For exampl., OTE _ .... CiTE Included aIatm eq.lp......
equipment ncks. power su.ppUes lAd fuse pucll In Ibe
·CO Repeacer Equipment- eate&O". lad accounccd for
sp.re equipment In part throup the 90 percent clradt
equipment and 7S percent outside plant utilization factors.
14. at 7....

9. Further.. CiTE arpa. k also properl, Included all
relevant costs (~.,.. capiLlI costs) aad. has treated expenses
such u nqrkctln&o order processln&- bUUn.I"d collection,
record keepllll and olher administrative expenses corRed,
In dcccrminln, a"en.. qriablc costs. 14. at ,.10. OTE
IndlcaleS howewer. that It need ftOI Include billlni and
collection expenses because the, are -1P&UrJmlI, and is not
required to allocate Chcse CJl:pcnses 10 the ,pcdfic rate
clements OTE Is proposlftl CO chanp.lttAt 10.

10. ALTS also ItJUCS that GTE allocated the COStS ass0­
ciated with Its tandem offices entlrel, CO switched trlnsport
lerminatlon when luch costs should hive been allocated CO
switched transport faclUt,. lince the tutlClion or tandem
officcs Increases transport etlleieftC)'. ALn Opposieion at
10. Funher. ALTS assails OTE', methodolou for detetoo
minlnl output U Ylpe.ln thae Ihe application or network
usap facton Is not clarified. ALTS complains chat the
output Is nner quantified. and the methoc1oloU overstatcs
CiTE's outpUL 14. It U·I2.

11. OTE derends ics decision 10 wiln tandem costs CO
Iranspon termination. rather than 10 Ibe transport racllilJ.
GTE maintains that Pan 69 or the Commi:alon', Rules
does not require tandem costs 10 be Included In Ihe racUi.,.
clemenl 0' the tnnspon CIle&Ory. and IIItcs that LEes
hi", Ihe latitude CO ptac:e these costs In either ClteCO".. or
10 spread COltS~ both senices III whatner cnanllCi'

• ALTS .utes that UI'E't propoMd pt'ImlUGl t......poI'1 ..,..
minadoD cbltp lot eantorala -ould be .. 1.14 percent below
aTE', MoataQ rala. '76 puent below III MldUpa rata. n
percenl below lIS nnftOis rues. and " ,.renl below 111 Pau.
~IVln1a races. 14. ae 7•
• ALTS lilIeS thai the combined COlt oIl1sl lad Spall equlpo
mcen Is tJlI'lf\canl and aulChes. u 14 ezampl.. I pIP from
"linols BeU.. Inltllllte Opdcal ItllCreonaeedo_ lerdcc IarIIt
...tllch shih'S Ilw the lOcal charJft IiIr III .. UlI .,.,. ..u1po
menl tmoa"l 10 almosl o,.d&lnl of the tadre~.. cost
aTE rtpont lor a IIbtr·taucrI special ICCftI nnt ltrmlaadoa.lL,t" ....
• On Sepwmbcr 3Cl. 1flU" ALn ftJerl • plndlq CI,done4 .~
fUl' FIlin" mpon4ln& 10 OTE~ ..pI1. OTE ftl..... oppool.

rusonab SII\Ce 8CCCII tlAdcm upeasa are nol dblance
.....'1 CiTE ........ k hal placed lilac _ IllInnlpDfl
1enilkwIo.. OTE RepiI_" 9. In ""11'.1101 I" _ 01
dclet1llln1q O.1pUl, GTE AL1S 1Dcomcd'....1Illld

.a 100 _ 811 Iac:Ior OTE _ a 90 _
ckcull eq.lp....1 811 -.. UId 7S perce.. 0UISIdc p....
IlU -. ... Iha __1cL CiTE p_ Eoblblt 3 10
UI_ III OM 01 Ib.. lID 1ac:Ion: OTE .......... dle
aIIIbIl'- lIlal k did DOl 0........ outpUt or_to
-.14. .. 12.

12. FIllaIIJ, ALl1 ........... CiTE', proposed .......
OIhcr'wIM ureuoaable because &he 70-10 fUC:'1" rate CUll
pro~ bJ CiTE lOire batrIcn 10 ...,. hJ Induclq ...
tnonlh..". ..1at1lllJ InlO Ibt mar..... and erullq <quia­
toll u-rtalntJ. ALl1 Opposillo. al 1S-16. OlE _
lhal III ........ othe...... JUII aDd .......b.. _ ..
prk:c reductions l10u do not ptoft predato" ,nces and
because Ibe CoaunlSlloll'S prtcc cap nala and Other rep'"to.., constraints ISSUre that lhe om ClftftOt IbUII their
posldo. In Ill. llWUL' OTE Repl,al 12.

Do DISCIlSSION
13. I. bolh .he AT&T frlu Cop 0,",0 aDd Ih. LEC

Prk, Clip 0,", the Commlalon expressed the clear sen"
tlmenl thai rate reducdoftl are aenerall, beneficial 10 con"
lumen. and .... mon often thaft DOt undenakell for
competlll"IC rasons.' Moreover. the Commission has maift·
tained lhe wew that prowell. cues or predacol')' Pricinl ....
rare. that belowMMnd reductions Ifttroduced under our
price cap .,stem will more Iikell be pro-cocnpetidwe thall
predlEO". Ind that the LEC service basket Itr'UChlre tu,..
lher lessens ehe alread,. Ilnlikel, occurrence of predation.
I. bolh Ih. AT&T ftl<' Cop 0,", and Ih. LEe ftl<. Cq
Ordl, the Commlssloll found thai l¥Crap vlriable cost is
central CO decerminlna wbeeber prices arc prcdalOr)' tor
tariff review purposes. .

14. This Invadplion was promplcd b, I lack of clarity
In OTE's cost suppon tbat preveAled the Bureau from
delermininl whether OTE', nla were to low u not 10 be
Just. reasonable and ftOndiscrlminaco". Our decisioa in
Ihllinvesdptlon therefore needs 10 foaas on ...hcehcr lhose
ntcs Ire predatory. In maklftlthb delermination. we be.­
lieve .... should place put ..Ipl Oft ...belher GTE passes
the awerap qrilble COlI standard established In the price
cap nalcs for IIrlff rulew 0' below baAd ftlinp. thai
IUndanl _ dcsll'led u a check apl... P_" and II
drawn from rederal citeull coun dcclsloas in 1fttIU'USt
cucs."
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IS. In the price Clp orders. the Commission speclfted
cenaia types or costS whlcb must be incla4ccl In CIte cal­
culldoft or the cost floor. The Commission staeed Ihat .. a
minimum. variable cosu should Include aU access charpS
alld billlni and collectioa costS anrlburable 10 the _,
as ... as other aoa-fbed c:oscs wblcb 'WOuld ROt be In­
curred. If the sent« were ROt offered.II AVC lhowIap
submitted la the puzlJ Q¥e bad cbe (0110"11I chatIc:tedJ.
dcs; (I) lor' the senlce In quadon. the unit costs of plant
tn'lCStmcm.·· network mamhlnaftCe Ind operations. and
customer opultloas. as well a other costs lpe:dfieclln the
price Clp orden. were btcludcd In the calculation. 01 the
COIl /Ioar; aad (2) .ucb COllI we...lotwud:-Iook1Al-' u.
cosu chit • new senice proWler Retina: to ofFer 0ll&Olnl
serricc ror • feISOftlb1e dutatloa would flee In &he market
tOday. Forwud.fooklnl coas are bucId on current and
anticipated prices. not embedded costs. and arc bucd on a
senice coftfipration embodylna: stile of the 111
rechnoloQ.U

16. GTE bas dCveio~ lu .......Ins a metbod limllar
to that outlined Ibo\'C. ' One major dlN.renee is thai GTE
used • ·snapshot- .ppmeb 10 capture lbe cosu of its
current network. thereby tncludin, more embedded (cop­
per) (,ciUlles than "Ould be Inclu.ded U the transpon r.­
cility 'Mere bullt today. Since the cost or copper racUilies
exceeds that or fiber optic facilities which would ptedoml·
Nlte in the future. calculatioftS more beavU,. weiChted to'o
.....rd copper rault in • hilher AVe cost floor than u.nder
the metbod outlined .bove. Since OTE can show that Irs
prices exceed the hIper AVe COIl floor. CiTE', ••r1alion
in method does not invalid,te Irs AVe showlnl.U' Another
ditfcrenQ b that contrary to the Commlulon·s direction In
the AT&T Price Cilp Order. CiTE did not Include bUllnl
and collection costs in the nee elementl It proposes moeli·
fylnl. CiTE hu recalculated Its Ave Includilll bUlln,.nd
collection costs .nd hu shown that In each JCu~ 1m
except tor florida Irs proposed nEa exeeed AVC. OTE
hu refited Irs Florida rala to r.ise them above the
recalculated AVC.I '

17. OTE hu demOl\Straled that Its cosrs meet or exceed
its .\'Craze \'Irlabte cost. and hu thus made the showinl
r~uired rOt below.b'nd rales. CiTE has .lso adequatel1
addressed. ALTS· allepcloftS thai CiTE underreponed cons
Ind ovcrestlmaled service OUlpuL:O fn addldon. there II
nothlnl else In the record to suppon • conclusion that

II ~t ,.".. AT&T /'riu CqOtdtr." FCC Red IIJIlS (1'9fICI).
IS ~t ,..... AT4T Commu.dCldoas Tariff F.C.C. No. I. Trau-­
millal No. Z171. etreetlve JUUll')' I. 1991: ATlcT Commllalc:l·
dons T.rlll' '.ceo No. I. Traftsmillal No. 2717. eaecdve
December 30. 19QOo and AT4T Comlllllll1cadollS TarlIf F.c.e.
No. I. TrlftSlftiu.1 No. 1661. efreedw December" 1991.
I. Such COltS would Inch. ""caplt.1 cosUo- 16.. "prcclaclo4
e_penM. Det retura, and: nlewut tua.~tAtf'rtd E. 1CaIlin. ne
E.cOnomIcs 01 Rqul.tlcm: 'rlDClpI" ud bmiUldoal" Vol I It
)2·16 1I970~ ..
IS ·For It Is cunene and udclpaced cost. rawr tbu blstorlcal
COlt.. lhaC Is relevalU 10 bustllft$ declJloas co eattr aqrkeu IDd
price prodYCUo ••• The hIscorical cosu IIIOdated with the pilat
alra411a place In ftMlulaIl1lmleYU.c tel tbls dcclsloA ,Ince
chose COIlS .... "unk' and 1I11.¥Otdale Ud .,. uuffene4 ., I
new produnloa dccIslolL· .wer C-..1Ulltcdc1uC~• ••
",,",titllll Tdt"'"' _lUI Ttk"."., r"".,...,. 101 F~ lOKI.

CiTE's aca are orhcrwlse lInuuonlblc or ullrusonabl,
dlscrlmiftll0f7. Aecordillll,.... find tllll (iTE's rala Itt
lawful.

DL ORDERING CL4llS!S
II. Accordlftllr, IT IS OIUlERED IlIat the Inve,dptioa

of OTE" below band transpon raEa laidlltd by the CO.
mOil Carrier Bureau la lhe I99Z AIIItM4l J4;tttSl Order IS
TERMINATED.

19. IT IS FtlRTHER ORDERED Iblt GTE·. motioa 10
IIrlkc ALTS"u 1'_ Flllnl'IS DENIED.

FEDERAL COM.\IUNICATlO~S COM).IISSIO:l

William F. Caton
.wIns Sec.....,.

U7.

----------_.~-_. __..- -
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displaced facilities for other purposes. Overall, we think that these factors can and should be
captured in any LRIC model and therefore we do not agree that this requires a departure from
the general principle of forward-looking cost-based pricing for network elements.

688. We are not persuaded by USTA's argument that forward looking methodologies
fail to adjust the cost of capital to reflect the risks associated with irreversible investments and
that they are "biased downward by a factor of three." First, USTA's argument unrealistically
assumes that competitive entry would be instantaneous. The more reasonable assumption of
entry occurring over time will reduce the costs associated with sunk investment. Second, we
fmd it unlikely that investment in communications equipment is entirely irreversible or that
such equipment would become valueless once facilities-based competition begins. In a
growing market, there most likely would be demand for at least some embedded
telecommunications equipment, which would therefore retain its value. Third, contraetual
arrangements between the new entrant and the incumbent that specifically address USTA's
concerns and protect incumbent's investments during transition can be established.

689. Finally we are not persuaded that the use by firms of hurdle rates that exceed the
market cost of capital is convincing evidence that sunk investments significantly increase a
firm's cost of capital. An alternative explanation for this phenomenon is that the process that
finns use to choose among investment projects results in overestimates of their returns. Firms
therefore use hurdle rates in excess of the market cost of capital to account for these
overestimates.1692

690. Summary o/TELRIC Methodology. The following summarizes our conclusions
regarding setting prices of interconnection and access to unbundled network elements based on
the TELRIC methodology for such elements. The increment that forms the basis for a
TELRIC study shall be the entire quantity of the network element provided. As we have
previously stated, all costs associated with the providing the element shall be included in the
incremental cost. Only forward-looking, incremental costs shall be included in a TELRIC
study. Costs must be based on the incumbent LEC's existing wire center locations and most
efficient technology available.

691. Any function necessary to produce a network element must have an associated
cost. The study must explain with specificity why and how specific functions are necessary to
provide network elements and how the associated costs were developed. Only those costs that
are incurred in the provision of the. network elements in the long run shall be directly

1691 See Richard Thaler, The Winner's Curse, 2 J. Econ. Perspectives 201 (1988); Keith Brown, Note on the
ApparenJ Bios o/Net Revenue Estimates/or CapitallftVestment Projects, 29 J. Fin. l21S-l6 (1974); Daniel
Kabneman and Daniel Lovallo, Timid Choices, Bold Forecasts, 39 Management Science 17. 28 (1993). In
addition, we note that Hausman's arguments that TSLRIC method underestimate the b'Ue cost of an element
apply only to the capital expense associated with an element and not to the operating expense.
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attributable to those elements. Costs must be attributed on a cost-causative basis. Costs are
causally-related to the network element being providCd if the costs are incurred as a direct
result of providing the network elements, or can be avoided, in the long run, when the
company ceases to provide them. Thus, for example, the forward-looking costs of capital
(debt and equity) needed to support investments required to produce a given element shall be
included in the forward-looking direct cost of that element Directly attributable costs shall
incltide costs such as certain administrative expenses, which have traditionally been viewed as
common costs, if these costs vary with the provision of network elements. Retailing costs,
such as .marketing or consumer billing costs associated with retail services, are not attributable
to the production of network elements that are offered to interconnecting carriers and must not
be included in the forward-looking direct cost of an element

692. In a TELRIC methodology, the "long run" used shall be a period long enough
that. all costs are treated as variable and avoidable.'69) This "long run" approach ensures that
rates recover not only the operating costs that vary in .the short run, but also fixed investment
costs that, while not variable in the short term, are necessary inputs directly attributable to
providing the element

693. States may review a TELRIC economic cost study in the context of a particular
arbitration proceeding, or they may conduct such studies in a ruIemaking and apply the results
in various arbitrations involving incumbent LECs. In the latter case, states must replace any
interim rates'6!U set in arbitration proceedings with the permanent rate resulting from the
separate rulemaking. This permanent rate wiIl take effect at or about the time of the
conclusion of the separate rulemaking and wiIl apply from that time forward.

694. Forward-Looking Common Costs. Certain conunon costs are incurred in the
provision of network elements. As discussed above, some of these costs are conunon to only
a subset of the elements or services provided by incumbent LECs. Such costs shall be
allocate~ to that subset, and should then be allocated among the individual elements or
services in that subset, to the greatest possible extent For example, shared maintenance
facilities and vehicles should be allocated only to the elements that benefit from those
facilities and vehicles. Conunon costs also include costs incurred by the firm's operations as
a whole, that are common to all services and elements (e.g., salaries of executives involved in
overseeing all activities of the business), although for the pwpose of pricing interconnection
and access to unbundled elements, which are intermediate products offered to competing
carriers, the relevant conunon costs do not include billing, marketing, and other costs

.691 See 1 Alfred E. Kahn The Economics ofRegulation: Principles and Institutions 70-71 (1988).

16.. See infra, Section VIt.C., discussing default proxy price ceilings and ranges.
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attributable to the provision of retail service.1695 Given these common costs, setting the price
of each discrete network element based solely on the forward-looking incremental costs
directly attributable to the production of individual elements will not recover the total
forward-looking costs of operating the wholesale network. l696 Because forward-looking
common costs arc consistent with our forward·looking, economic cost paradigm, a reasonable
measure of such costs shall be included in the prices for interconnection and access to .
network elements.

695. The incumbent LECs generally argue that common costs are quite significant,1697

while several other parties maintain that these amounts are minimal. I691 Because the unbundled
network clements correspond, to a great extent, to discrete network facilities, and have
different operating characteristics, we expect that common costs should be smaller than the
common costs associated with the long-run incremental cost of a service. We expect that
many facility costs that may be common with respect to the individual services provided by
the facilities can be directly attributed to the facilities when offered as unbundled network
elements. Moreover, defining the network elements at a relatively high level of aggregation,
as we have done,1699 should also reduce the magnitude of the common costs. A properly
conducted TELRIC methodology will attribute costs to specific elements to the greatest
possible extent, which will reduce the common costs. Nevertheless, there will remain some
common costs that must be allocated among network elements and interconnection services.
For example, at the sub-element level of study (e.g., identifying the respective costs of 2-wire·
loops, 4-wire loops, ISDN loops, and so on), common costs may be a significant proportion
of all the costs that must be recovered from sub-elements. Given the likely asymmetry of
information regarding network costs, we conclude that, in the arbitration process, incumbent
LECs shall have the burden to prove the specific nature and magnitude of these forward·
looking common costs.

696. We conclude that forward-looking common costs shall be allocated among .
elements and services in a reasonable manner, consistent with the pro-competitive goals of the

"" See ir!fra, Section VIII.B., describing "avoided com" in the resale context.

.... See. e.g., AT&T comments at 61-66; Teleport comments at 47-48.

,m See. e.g.• PacTel reply at 27·28; see also Cincinnati Bell reply at 10; USTA comments at Attachment I
(Affidavit of leny A. Hausman), p.4 n.1.

'691 See. e.g., Competition Policy Institute comments at 19; MCI comments at 66; Texas Public Utility COllMel
comments at 24•

....•See supra, Section V., discussing unbundling requirements.
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1996 Act. One reasonable allocation method would be to allocate common costs using a
fixed allocator, such as a percentage markup over the directly attributable forward-looking
costs. We conclude that a second reasonable allocation method would allocate only a
relatively small share of common costs to certain critical network elements, such as the local
loop and collocation, that are most difficult for entrants to replicate promptly (i.e., bottleneck
facilities). Allocation of common costs on this basis ensures that the prices of network
elements that l\I'C least likely to be subject to competition are not artificially inflated by a large
allocation of common costs. 'On the other hand, certain other allocation methods would not
be reasonable. For example, we conclude that an allocation methodology that relies
exclusively on allocating common costs in inverse proportion to the sensitivity of demand for
various network elements and services may not be usecL l700 We conclude that such an
allocation could unreasonably limit the extent of entry into local exchange markets by
allocating more costs to, and thus raising the prices of, the most critical bottleneck inputs, the
demand for which tends to be relatively inelastic. Such an allocation of these costs would
undermine the pro-competitive objectives of the 1996 Act

697. We believe that our treatment of forward-looking common costs will minimize
regulatory burdens and economic impact for all parties involved in arbitration of agreements
for interconnection and access to unbundled elements, and will advance the 1996 Act's pro­
competitive objectives for local exchange and exchange access markets. I701 In our
decisionmaking, we have considered the economic impact of our rules in this section on small
incumbent LECs. For example, although opposed to the use of a forward-looking, economic
cost methodology, small incumbent LECs favor the recovery ofjoint and common costs in the
event the Commission adopts forward-looking cost methodology. We are adopting such an
approach. Moreover, the cost-based pricing methodology that we are adopting is designed to
permit incumbent LECs to recover their economic costs of providing interconnection and
unbundled elements, which may minimize the economic impact of our decisio!1S on incumbent
LECs, including small incumbent LECs. We also note that certain small incumbent LECs are
not subject to our rules under section 25I(f)(l) of the 1996 Act, unless otherwise determined
by a state commission, and certain other small incumbent LECs may seek relief from their
state commissions from our rules under section 251 (f)(2) of the 1996 Act1702 '

.700 See Frank P. Ramsey, A Contribution to the Theory a/Taxation, 37 Beon. J. 47 (1927); see generally
KeMeth E, Train, Optimal Regulation: The Economic Theory a/Natural Monopoly 115-40 (1m) (discussing
efficiency propenies of Ramsey prices); Bridger M. Mitchell &. Ingo Vogelsang, Telecommunications Pricing:
Theory and Practice 43-61 (1991). The sensitivity of demand Is measured by the elasticity of demand. which is
defined as the percentage change in the quantity of a service demanded for a one per cent change in price.

1701 See Regulatory Flexibility Act, 5 U.S.C. §§ 601 et seq•

•701 47 U,S.C. § 251(1).
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698. We further conclude that, for the aggregate of all unbundled network elements,
incumbent LECs must be given a reasonable opportUnity to recover their forward-looking
common costs attributable to operating the wholesale network. In no instance should prices
exceed the stand-alone cost for a specific element, and in most cases they should be below
stand-alone costs. Stand-alone costs are defmed as the forward-looking cost that an efficient
entrant would incur in providing a given element or any combination of elements. No price
higher than stand-alone cost could be sustained in a market from which entry barriers were
completely absent. Where there are few common costs, there is likely to be only a minimal
difference between the forward-looking costs that are directly attributable to the particular
element, which excludes these costs, and stand-alone cost, which includes all of them.
Network elements should not, however, be priced at levels that would enable the incumbent
LEC to recover the same common costs multiple times from different elements. Any multiple
recovery would be unreasonable and thus in violation of the statutory standard. Further, we
note that the sum of the direct costs and the forward-looking common costs of all elements
\\illlikely differ from the incumbent LEC's historical, fully distributed costs.

699. Reasonable Return on Investment and "Profit." Section 252(d)(I) states that
rates for interconnection and access to unbundled elements "may include a reasonable
profit."1703 We fmd that the TELRIC pricing methodology we are adopting provides for such
a reasonable profit and thus no additional profit is justified under the statutory language. We
note there are two types of profit. First, in plain English, profit is defmed as "the excess of
returns over expenditure in a transaction or a series oftransactions."I704 lbis is also known as
a "normal" profit, which is the total revenue required to cover all of the costs of a fum,
including its opportunity costs.I70S Second, there is "economic" profit, which is any return in
excess of normal profit:706 Thus, for example, if the normal return in an industry is 10
percent and a firm eams a return of 14 percent, the economic profit for that fum is 4 percent.
Economic is also referred to as "supranormal" profit. We conclude that the defmition of
"normal" profit is embodied in "reasonable profit" under Section 252(d)(1). .

700. The concept of normal profit is embodied in forward-looking costs because the
forward-looking cost of capital, i.e., the cost of obtaining debt and equity fmancing, is one of
the forward-looking costs of providing the network ele~ents. lbis forward-lQoking cost of
capital is equal to a normal profit. We conclude that allowing greater than normal profits

"., 47 U.S.C. § 252(dXI).

" .. Webster's New Collegiate Dictionary 931 (10th cd. 1994).

"os See David W. Pearce, The MIT Dictionary ofModern Economics (1994) at 310.

".. Ill. at 415.
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would not be "reasonable" under sections 251(c) and 252(d)(I).1707 Thus, contrary to the
arguments put forth by several incumbent LECs, we' fmd that adding an additional measure of
profit to the risk-adjusted cost of capitall701 in setting the prices for interconnection and access
to unbundled elements would violate the requirements of sections 251(c) and 252(d)(l) of the
1996 Act

701. Possible accounting losses from the sale of interconnection and unbundled
network elements using a reasonable forward-looking cost-based methodology do not
necessarily indicate that incumbent LECs are being denii:d a "reasonable profit" under the
statute.. The use of a forward-looking, economic, cost-based pricing methodology, including a
reasonable allocation of legitimate joint and common costs, will permit incumbent LECs the
opportunity to earn a reasonable return on their investment in network elements. Finally,
contrary to PacTeI's argument, and as discussed below in detail, we conclude that our
forward-looking cost-based pricing methodology is consistent with the Fifth Amendment and
is not confiscatory.

1707 We note that our interpretation is consistent with existing Supreme Coun precedent conceming what
constitutes a reasonable rate of return for a regulated public utility. For example, in Bluefield Water Works, the
Coun stated:

A public utility is entitled to such rates as will permit it to earn a return on the value
of the property which it employs for the convenience of the public equal to that generally being
made at the same time and in the same general part of the counny on investments in other
business undertakings which are attended by corresponding risks and uncertainties; but it has no
constitutional right to profits such as are realized or anticipated in highly profitable enterprises
or speCUlative ventures.

Bluefield Water Works & Improvement Co. v. Public Service Comm'n ofWest Virginia, 262 U.S. 679, 692-93
(1923). Similarly, in FPC v. Hope Natural Gas, the Court stated:

" .•. it is Important that there be enough revenue not only for operating expenses but also for
. the capital costs of the business. These include service on the debt and dividends on the stock •

• • By that standard the return to the equity owner should be commensurate with rislcs on
investments in other enterprises having corresponding risks. That return, moreover, should be
sufficient to assure confidence in the financial integrity of the enterprise, so as to maintain its
credit and to attract capital.

Federal Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591, 603 (1994) (Hope Natural Gas). Cf., Charles
F. Phillips, lr., The Economics ofRegulation 260 (Rev. ed. 1965) (".•• a regulated company must be afforded
the opportunity not only of assuring its fmancial integrity so that it can maintain its credit standing and attract
additional capital as needed, but also for earnings comparable to those of other compailie5 having corresponding
rislcs.H).

17" See supra, this Section, for a discussion of risk-adjusted cost of capital.
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702. Based on the current record, we conclude that the currently authorized rate of
return at the federal or state level is a reasonable staiting point for TELRIC calculations, and
incumbent LECs bear the burden of demonstrating with specificity that the business risks that
they face in providing unbundled network elements and interconnection services would justify
a different risk-adjusted cost of capital or depreciation rate. These elements generally are
bottleneck, monopoly services that do not now face significant competition. We recognize
that incumbent LECs are likely to face increased risks given the overall increases in
competition in this industry, which generally might warrant an increased cost of capital, but
note that, earlier this year, we instituted a preliminary inquiry as to whether the currently
authorized federal 11.25 percent rate of return is too high given the current marketplace cost
of equity and debL1m On the basis of the current record, we decline to engage in a time­
consuming examination to determine a new rate of return, which may well require a detailed
proceeding. States may adjust the cost of capital if a party demonstrates to a state
commission that either a higher or lower level of cost of capital is warranted, without that
commission conducting a "rate-of-return or other rate based proceeding."1710 We note that the
risk-adjusted cost of capital need not be uniform for all elements. We intend to re-examine
the issue of the appropriate risk-adjusted cost of capital on an ongoing basis, particularly in .
light of the state commissions' experiences in addressing this issue in specific situations.

703. We disagree with the conclusion that, when there are mostly sunk costs, forward­
looking economic costs should not be the basis for pricing interconnection elements. The
TELRIC of an element has three components, the operating expenses, the depreciation cost,1711

and the appropriate risk-adjusted cost of capital. We conclude that an appropriate calculation
of TELRIC will include a depreciation rate that reflects the true changes in economic value of
an asset and a cost of capital that appropriately reflects the risks incurred by an investor.
Thus, even in the presence of sunk costs, TELRIC-based prices are an appropriate pricing
methodology.

" .. See Common Carrier Bureau Sets Pleading Schedule in PrelimilltUY Rate ofReturn Inquiry, Public Notice,
11 FCC Rcd 365 I (Com. Car. Bur. 1996).

1710 47 U.S.C. § 252(dXI)(AXi).

"II Depreciation is the method of recognizing as an expense the cost of a capital investment. Properly calculated
economic depreciation is a periodic reduction in the book value of an asset that makes the book value equal to its
economic or market value.
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U 5 Wf:ST.llc.
1020 Ninc=nCh Shet NW
Suia.: 100
)VuII"""'. DC 20036
202 '29-3120
r..: 202293-0561

Mell...... lirwml.
EICC"tive Din:ctor. Fcdm.1 Rep1 l rory

EX PARTE

April 7, 1999

Tamara Preiss, Esquire
Competitive Pricing Division
Common Carrier Bureau
Federal Communications Commission
445· 12" Street. SW, Room SA207
Washington, DC 20554

~L:8lil 666t ~t 1nr

..
. f'·

, .
I

I

Re: Petition ofU S WEST Communications, Inc. for Forbearance
from Regulation as a Dominant Carrier for High Capacity Services
in lhe Phoenix, Arizona MSA, CC Docleet No. 98-157

Petition ofU S WEST Communications, Inc. for Forbearance from
Regulation as a Dominant Carrier for High Capaeity Services in the
Seanle, Washington MSA CC Docket No. 99-1 .

Dear Ms. Preiss:

Over the last couple ofmonlhs various representatives ofU S WEST have met wilh you and olher
Federal Communications Commission ("Commission'') Staffto discuss U S WEST
Communications, Inc.'s ("U S WEST') petitions requesting lhat lhe Commission forbear from
regulating it as a dominant provider ofhigh capacity (i.e., DS I and above) special access and
dedicated transport for switched access services ("high capacity services") in the Phoenix, Arizona
and Seattle, Washington MSAs filed on August 24, 1998 and DecClllber 30, 1998, respectively. In
lhose meetings, several questions arose with respect to the petitions and lhe level ofregulation that
US WEST faces in Arizona and Washington. US WEST was asad to submit additional
information in order to assist lhe Commission Staff in evaluating U S WEST's requests for
regulatory relief, lhis letter is an c1fort to continue to respond to the Staffs information requests.
Additional infonnation will be submitted as soon as it is available.

I"n" • , 1 I (I" n~f. "''''
nun 1 I "",,,,IUII\,\:\I"1I(" ",~.,n In,,u\ i.e '" """
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I have enclosed the following attachmcits to assist the Staffin iJ review:
I I

• Attachment I shows representa#ve situations where U S~T was able to puticipate in
intrastate competitive bid situatlons due to the flexibility r0rded by the states. .

• Attachment 2 analyzes the revCljue potential within 100 feet oftllc competitive fiber. nus
revenue potential is very allraetive to competitors. I

I ,
• Attachment 3 provides an assessment ofthe interstate pribing history for high capacity

services. Because it had very lor prices U S WEST madb usc ofvollune and term
discounts in lieu oflowcring rates or l15ing zone PriCing_I

I .
• Attachment 4 shows the Arizont and Washington UNE ~ces.

I,
• Attachment S shows the intrastate pricing history for OS I and OS3 services in Arizona

and Washington. I

Tamara Preiss, Esquire
April 7. 1999
Page 2

90 '30tld

Aclcnowlcdgment and date ofreceipt ofjlUs transmittal are requested. A duplicate ofthis Icner is
attached for thispwpose.; !
Please call ifyou have any questions.

Sincerely,

Atlachments

..

t\"", • ,

,
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Attacbmeot 1
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I~uary 1999

November 1998

Februuy 1999

I
USWEST i

IDgb CapacIty Forbearaoce I
Iotrastate Cootracting Capability

I
One of the major benefits for customers from the forbeannce U S WEST is seeking in Phoenix and
Seattle is the ability to maJce eompetitiVl: bids and enter into contrac~. Representative exemple& o(
opportunities in which U S WEST was able to panicipale and giVl: th~ customer additional competitive
choices were: !
Januuy 1997 A State o(Washington K·20 Educational Te ccommunications Network bid (or

DSI and DS3. Competitors included AT&:Trd MCl.

State ofOregon bid for CcnlrcX, Analog Voice Grade and DSI. Competitors
included AT&T and GTE. I

I

State ofArizona (state agencies. hospitals ana scbools) bid (or DSS, Analog, and
DSI. Competitive bids were involved. I

I
Utab Education Network requested bids (or DSI. DS3. SST and SRS services.
To compete with AT&T and Mel WorldConl. U S WEST proposed a service
package that offered tbe customer more favotable terms and conditions.

I
Intrastate contracts typically can be negotiated on an Individual Case Basis without filing associated
tariffs. Margin requirements, strategic fit and competitive (orces driv~ lbe pricing and packaging
decisions. Intrastate agreements provide U S WEST the flexibility it heeds to customize tbe bid to best
meet the need ofcustomer. I
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/,USWEST .
Highleapacity Forbearabee I

Revenue ~Olenti.1 within 100 Il!t

In response to a queslion regarding the Juraction for CLECslC s to extend their service to
customers within 100 feet oftheir fibers/in the Phoenix MSA, the revenue potential is estimated
to be 530 million per year for the revenu1es ftcm just the High dpacity services. Ifall ofthe
potential revenues (e.g., local. toll, custom calling, etc.) are incl~ded the revenue raises to
approximately S50 million per year. Thbse revenue estimates af not precise but do give an idea
that the customers within 100 feet ofthelcompetitive fibers are a very attractive segment of the
market. I I

I
When these revenue numbers are compated to the estimated cost to construct, which is 528
million from the POWER model for lodtions within 100 feet; the situation is very attractive for
the competitors to try to capture as mucH ofthis business as pos~ible. The respective investment
per revenue ratio is below unity (28/50).1 As explained in the Kahn and Tardiffpaper attached to
the Phoenix petition. ratios this small at; much less than the ove~all ratio (3.2) which USWC has
for Arizona and are very indicative ofa ,:ery attractive market. I
If the competitors are able to attract only!aportion thc business, say SO % (SIS million) orjust
the High Capacity services; the ratio is~o (28/15), still less thaft the existing USWC ratio.
Customers within 100 feet ofthe competitive fiber comprise av~ attractive opportunity.

I I
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.1 US'fEST
IDgli Capacity Forbearance

I I
IInterstate Prices I
' I

For the last few years the month-to-month prices! for the various interstate DS I and DS3 services
have essentially remained flat The headroom that was present m the carty nineties has
evaporated with the ever-increasing productivity ~actor. In the ~arly stages ofPrice Caps,
US WEST had some olthe lowest prieJsI for High Capacity setvices am~ng the ILECs.
Considering that competitors were pricirig IS-to 20% below US WEST ~Lmbrellapricing),
U S WEST did not see the benefit of lo~eringm~nthlyprices filnher. During this time,
U S WEST continued to tariff several vdlume and term plans w~ich gave~e benefit oflower
prices in exchange for the commitment '0p~e a number 01services over a specific period of
time. Volume and term discounts are aslhigh as 20%. Through these vOllune and term plans. the
net price for the services has declined. ,I I
Because volume and term plans are initiaJ.ly tariffed as new sJces undJ the Price Cap rules,
they do not generate headroom. They arb initially filed outside beprice dps and then come
under Price Caps at the Annual Filing roliowing the year in whith they w~e tariffed. When they
come WIder Price Caps. they come in as tiew raieklements, not ~ reduced rates for existing rate
elements. The customers receive the bertefit ofilie volume and term pricek but headroom is not
generated under the Price Cap formulas.! I I J

U S WEST has made limited use ofzone pricing, but found it to be oflimi cd benefit in a
competitive environment Competition does not develop unifon'nly acrosJ a zone. Competitors
target key customers and buildings that ~xhibit th~ greatest reveriue potential. The current zone
density pricing rules do not allow U S wEST to address specific bstomer heeds for customized
pricing or to respond to initiatives ofcon'1petitors.1 I

I

I Even after Price Caps had existed for awhile. U$W still hap some ofthe 10~;eSI rates. Ofthe eightlargtSt ILECs
(AmerilCch, Bcll Atlantic. BeU South, NYNEX. ljacilic Bcu,. G1E and USW) a comparis~n of !he rates &om the
1997 Annul! Filing shows: . J

Rate clement . lUge ofDtes . USW Pte Avm nte
OSI ChanTCDIl 5325105115 SUS 51SS
OSI Mux S418 IoS180 S21S 5250
OS] Fix Mileage 0-8 590101$35 S87 564
OSI Vir Mileage 0-8 S2S to $5 SI4 Sll
OSI cr, MUlt. J Mile 570410 $409 S433 SSIS

DS3 Chau Tem 53080 10 5~150 51350 5196J,
OSJ Mux S950 to ~1I5 S2SS 5500
OS3 Fix Milage 0·8 S1500 10 5263 S310 S67~
OS3 Vir Mileage 0-8 S200 1o~27 543 SII
OSJ cr. Mux. I Mile 54685 10 5 1

1
834 51958 5325 .

,-
, tl'" .,

,
n\l" I' n." I'\lhtl'll """'lit"

,
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• VSWEST Attachment ....
mgb Capacity Forbearance

State UNE Pricing
Arizona: I

Monthly Morlthly
Fixed Per Mile Non-Reeuning• lJ.bu.dled Dcdicalcd

IIDle",ffice TrlDlpon (lJDI'I)
DSI unIT

Sb.65
S302.91

DSI 0 to 8 Miles S35.98, .
OSlOver 8 to 25 Miles S35.99 SO.94
OSlOver 25 to SO Miles $36.00 Sj.75
OSlOver 50 Miles S36.OO SI.59

I,- :
IDS3UOIT I S302.91

OS3 0 to 8 Miles S243.17 Sq.32
OS3 Over 8 to 25 Miles $246.15 SI~.90
OS3 Over 25 to 50 Miles $250.66 S2~.91
OS3 Over 50 Miles S249.26 $22.49

I

Entrance Facilities I• I
OSI $89.42 S256.87
OS3 $357.16 $256.87

Multiplexing
DS3toOSI S196.85 $2,281.44
OSI to DSO S200.08 5230.93
OS llDSO Low Side Channelization $6.08 S231.47

..

J •

nTn . J

lJ.bo.dled N_otk
Eleme.l. (tINEs)
4-Wirc Non-Loaded Loop
OS 1 Capable Loop

$22.90
$89.42

varies by installation option
varies by installation option
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Attachment 4

Non-RecurrinG'

.,.

Washington:

VDbu.dl.d Dt<licattd
IDlttom..Tr-D!pDI1 (VDlT)
DSI UDIT
OSlO to 8 Miles
OSl Over 810 2S Miles
OSI Over 2S to 50 Miles
OSI Over 50 Miles

I
USWEST

High Capadty Forbearance

i te
:::riCin

g
Monthly

Fixed Per Mile

S39.08 SO.6O
S39.08 SO.16
539.10 52.12
$39.10 $3.19

I
under development

.-: OS) UDIT
OS) 0 to 8 MJles
DS3 Over 8 to 25 Miles
DS3 Over 25 to 50 Miles
OS3 Over 50 Miles

5265.11
S265.98
S272.68
5275.10

S12.S1
513.63
S35.81
$40.95

under development

Multiplexing
OS3 to OSI 5200.70
OSI to DSO 5206.18
DSllOSO Low Side Channelization under development

I

S304.78
5297.13

•

.-

,'.

, .

,-

Uubuudlrd NetWork
Elcm••tr (UNEI)
4·Wire Non.Loaded Loop
DSI Capable Loop

$41.93
590.50

varies tiy installation option
varies by installation option

"' ..... t, "" .... " .... ,,,,,.,,,,. ..... ,,.. ,"""I,., ., ..... '"

-~--------------------



Zt"3!Jt:lcl
S£:80 666t ~t in!

OSl • Washington
4/1189

..
Attachment 5

:

NACorCT
Mlleaoe:
FIXed 0.8
PerMiD-8
Fixed 8-25
PerM18·25
Fixed25-S0
PerM; 25-50
Fixed >50
f'"erMi>50

199.95

269.45
11.00

283.05
11.40

305.95
12.00

400.7Jl
f4.65

US WEST
High Capacfty Forbearuce

I
I

Site Pricing History I
I 612511993 10 Plesenl

~~~ol ~~.OO ~.OO m.95 ~
73.861 73.86 73.86 73.86 73~6
2.04\ 2.04 2.04 2.04 2»4

74.22 74.22 74.22 74.22 74.22
2,86\ 2.86 2.86 2.86 2.86

74.81 74.81 74.81 74.81 741f
2.65\ 2.65 2.65 2.65 2. 5

77.43 77.43 77.43 77.43 77,3
2.66

1
2.86 2.88 2.86 2.86

~
119.65

73.88
2.04

74.22
2.86

74.8f
2.65

77.43
2.86

§:n
109.08

73.86
2.04

74.22
2.86

74.81
2.65

77.43
2.86

1:!J!.
08.58

73.86
2.04

74.22
2.86
4.81
2.65
7.43
2.86

Tenn Discount
1.Year 15%
3·Yea~ 20%
5·Yea~ 20%

OSl • Arizona

OS3 • Arlxona and
Washington

r·~·03
573.17
49.89

575.94
34.10

580.55
49.74

1600.82
I 56.37
I

I
I

612511993 ro Presenr
l:x!
109.57
I

108.57
17.89

d8.22
;0.66

167.86
12.62

167.66
12.62

7.yr
96il.88

4~.18

3~.61

44f·31
2.36

44, .88
38.50

4&{1.55
43.63

~
993.94

457.95
39.64

460.16
27.24

463.84
39.52

480.04
44.79

6-yr
109.28

109.28
7.94

139.11
10.93

166.95
12.90

168.95
12.90

~
109.98

109.98
8.00

140.01
11.00

170.04
12.99

170.04
12.99

472.72
41.00

475.00
28.12

478.80
40.86

495.52
46.33

~
1.026.00

~I
119.85

I
119.85

8."{1
152.58
11.~9

185.30
14.\5

185.~0

. 14'''t

~
126.90

126,90
9.23

161,55
12.69

196.20
14.99

196.20
14.99

I
I

I
I

I
I
!.

b:!: !:VI I
1.154.25 1.090.1r

531.8 f 502.27
46.13 43.7~

534.38 504.6~

31.46 29.88
538.65 508.73
45.99 43.61

557.46 526.49
52.12 49.42

I

I
I

612511993/0 Presenl

£Yr
133.95

133.95
9.74

170.53
13.40

207.10
15.82

207.10
15.82

&xl:
1.205.55

555.45
48.18

558.13
33.04

562.59
48.04

582.24
54M

141.00
10.25

179.50
14.10

218.00
16.65

218.00
16.65

kr!
141.00

M:!:M I

150.00 I
150.00 I
11.00

200.00 I
15.00

250.00 I
17.00

250.00 1
17.00 I

!::l:!:t!!
1.282.50

590.90
51.26

593.75
35.15

598.50
51.11

619.40
57.92

4/1189

199.95

260.45
11.00

283.05
If.40

305.95
12.00

400.70
14.65

15%
20'h
20%

15%
20%
20%

4/f189

1.400.00

625.48
34.44

628.56
36.92

633.72
41.10

655.14
58.41

NACorCT
Mlleage:
Fixed D-8
PerMiO·8
Fixed 8·25
PerMi 8·25
Fixed 25-50
PerMi 25-50
Fixed >50
PerMi >50

NAC(Cap 011)
Mileage:
Fixed D-8
Per MiD-8
Fixed 8·25
PerMi8·25
FIXed 25-50
PerMi 25-50
FIXed >50
Per Mi >50

Tenn Discount
1·Year
3·Years
>Yea~

Tenn Discount
l·Year
3·Years
>Yea~

,.Tn 'J

I
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