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EXECUTIVE SUMMARY

AT&T assertsthat its proposed merger with MediaOne is about bringing local telephone
competition to consumers. Nothing could be further from the truth. In redlity, the merger is about
reinforcing market power in traditional cable, multichannel video programming distributor
(“MVPD"), and video programming markets and extending that power into a host of emerging and
vitally important broadband-dependent markets. Simply stated, the merger will impair
competition, reduce service choices, and increase consumer costs.

Unprecedented reach and influence. If this merger is consummated, AT&T and its
affiliates would have adominant presencein the supply of a staggering number and diversity of
services and products as reflected in the attached diagram (section I):

AT&T would serve amost two-thirds of the homes passed by the entire cable industry.

AT&T would control about 98 percent of cable Internet subscribers and almost 85
percent of the total broadband Internet market.

AT&T would have interests in approximately 60 percent of the most popular cable
programming.

AT&T would have substantial equity relationships with General Instrument,
Microsoft, and leading electronic programming guide services.

AT&T would have interests in both of the two competing cellular providersin at least
37 markets across the country.

Indeed, the merger would create ownership interests and alliances between
AT&T/TCl/MediaOne/Liberty Media and a veritable Who' s Who of leading cable companies,
programmers, broadband | SPs, software companies, and hardware providers. Consequently, itis
not an overstatement to suggest that the merger’ strue goal isto assure that every customer for

every cable- or broadband-related service must deal with a company that AT& T either owns or



influences. AT&T fully intends to use the resulting market leverage to serve its own private
interests to the detriment of the public (section I1).

Seriousruleviolations. Not surprisingly, amerger conferring such a pervasive presence
on asingle company violates Commission cable ownership and cdllular licensing rules designed to
preserve competition and protect consumers (section I11). While AT& T’ s public interest statement
acknowledges these rulesin passing, it presents no basis for assuring compliance. For example,
AT&T downplays the phenomenal concentration that would result from the merger by using
fanciful attribution principles that bear no resemblance to the attribution rules found in the Code
of Federal Regulations. Infact, AT&T analyzes post-merger cable ownership using a standard —
whether the combined company has the ahility to control the purchasing or selection of
programming — that the Commission has expressly rejected.

If the stay of the cable horizontal ownership cap islifted, AT& T would be immediately and
significantly out of compliance. AT&T has nonetheless failed both to disclose plans for divesting
systems and to explain how the asserted public interest benefits would be achieved if it is
compelled to scale back itsempire. Similarly, AT& T has conceded that it will violate the
Commission’s cross-block cellular rule in 37 markets but has failed to identify these markets or to
demonstrate how it will come into compliance.

Widespread competitive harms. The proposed merger, if allowed to proceed, would
adversely affect astriking array of markets (section 1V). The tremendous concentration resulting
from the merger coupled with AT& T’ s closed network model would diminish consumer choice,
foreclose competition, and impede innovation across both established and emerging

communications markets:



Video Programming. AT&T would wield monopsony power in the video
programming market — effectively assuming control over the purchase of programming
nationwide — enabling it to extract anticompetitive concessions from unaffiliated
programmers. For example, AT&T could: (1) force unaffiliated programmersto
accept lower subscriber fees; (2) demand exclusivity and thereby block rival
transmission systems’ access to popular programming; (3) effectively preclude the
development of new, unaffiliated programming; and (4) place unaffiliated
programming on less desirable tiers. Consumers would have fewer and lower-quality
programming choices, and potential competitors would think twice before entering the
market under these conditions.

MVPD Services. The merger would immediately harm competition in amarket where
AT&T and MediaOne have already overbuilt. In addition, the vertically-integrated
AT&T will have the power and incentive to thwart the devel opment of rival MV PDs
by denying them access to choice programming on fair terms and conditions.

Moreover, AT& T would be able to continue to choke-off potential competition from
Internet video streaming by limiting such streaming to 10 minutes when carried over its
broadband Internet access networks.

Set-Top Boxes. AT&T aso will be able to leverageitsindirect ownership stakein
set-top box manufacturers and its massive purchasing power to influence technical
standards in ways that benefit its services, impeding the devel opment of open and
competing industry standards, contrary to Section 629 of the Act. Thisdanger is
compounded by Microsoft’s accessto AT& T's cable systems, which will enableit to
establish a de facto set-top box operating system standard.

EPGs. AT&T would likely restrict the availability of competitive eectronic
programming guide (“EPG") services by discriminating in favor of its affiliated EPGs.
For example, AT& T would have the incentive and ability to deny carriage to
competitors and strip their signals out of the vertical blanking interval. The merged
companies’ influence over leading cable modem services — @Home and Road Runner
— together with the equity relationship with Microsoft would also enable them to
dominate future operations of EPGs, which will combine Internet access and cable
programming through browser-based interfaces.

Broadband. AT&T would be able to use its affiliations and exclusive tying
arrangements with cable modem providersto harm vertical Internet markets. This
danger is heightened by AT& T' s apparent intent to convert the Internet into a closed
system based on its technology and services.

Deleteriousregulatory disparity. The consumer and competitive concerns triggered by
this merger might be partially mitigated if SBC and other incumbent LECs could compete on the

samebasisas AT&T. Inredlity, though, AT&T enjoys almost absolute regul atory freedom even



asit advocates ever more onerous burdens on incumbent LECs (section V). Most strikingly,
whether operating as a competitive carrier, as a cable company, or as a broadband access provider,
AT&T seeksto run aclosed system while escaping effective regulatory control in virtually every
aspect of its businesses.

In contrast, AT& T has consistently urged the Commission to impose ever more
burdensome regulations on comparable ILEC offerings, ostensibly to ensure the open
telecommunications network necessary to promote consumer welfare. |f the Commission
continues to give effect to AT& T’ s hypoacritical positions, ILECsthat offer the same services as
AT&T will remain in aregulatory briar patch that exacts an exorbitant price in dollars and delay
before services are ddivered to consumers. Such disparate regulatory treatment of similarly
situated services and competitors will hinder the ability of telephone companies seeking to provide
aviable competitive alternativeto AT&T.

No demonstrated benefits. Notwithstanding these significant and tangible competitive
harms that the merger would produce, AT& T's public interest statement abjectly failsto
demonstrate that there are any benefits (et alone offsetting benefits) that are both “likely and
verifiable” and “achievable only as aresult of the merger,” asrequired by the controlling Bell
Atlantic/NYNEX standard (section V1). Firgt, in marked contrast to the SBC/Ameritech merger,
AT&T offers no firm service commitments and provides no affidavits detailing the merged
entity’ s plans to compete in the local telephone or any other market. Even if it had made such
commitments, AT& T’ strack record in fulfilling the claims made in the TCI merger is poor, asit
has failed to live up to its commitment to open its broadband access system, leaving no basisto

believe the touted benefits will occur.



Second, AT&T does not and cannot show that the merger would cause any of the claimed
benefitsto occur. Each company already isinvesting in upgrades needed to provide cable
telephony. And AT& T’ sthreat to abandon investment in digital cable upgradesif it cannot
preserveits closed system is simply not credible.

* % *

Given the impenetrable web of cross-ownership interests the merger would create among
AT&T, TCI, MediaOne, Time Warner, Liberty Media, Cablevision, Microsoft, Excite@Home,
Road Runner, and the dozens of other companiesinthe AT&T family, it will be impossible to
protect competition and consumers through conditions. The wide-ranging competitive harms

stemming from the merger can be prevented only through denia of the Application.
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PETITION OF SBC COMMUNICATIONSINC. TO DENY APPLICATION

SBC Communications Inc. (“SBC"), by its attorneys, hereby submits its petition to deny
the application of AT&T Corp. (“AT&T") and MediaOne Group, Inc. (“MediaOne”) for authority
to transfer control of MediaOne and its Commission licenses and authorizationsto AT& T.

AT& T sacquisition of MediaOne would enable AT& T to dominate the cable industry and have
unprecedented influence over related product markets. As shown herein and in the Declaration of
Professor Jerry Hausman attached as Appendix A, the proposed transaction would give rise to
widespread competitive harms in important new broadband markets, as well as serious violations

of rules designed to preserve competition and protect the public. Consequently, consumers will

! See AT& T Corp. and MediaOne Group, Inc. Seek FCC Consent For A Proposed
Transfer Of Control, CS Docket No. 99-251, DA 99-1447 (Public Notice) (July 23, 1999).



pay more for less and will lose many of the very substantial economic and social benefits of an
open and fully competitive broadband marketplace.

These dire consequences are made all the more pernicious by the regulatory disparity
between the post-merger AT& T and incumbent local exchange carriers (“ILECS’) with which it
would compete. In almost every material respect, the rules are skewed to facilitate AT& T’ s goal
of establishing a closed broadband pipe into the home that will permit it to create and sustain
market power over the myriad of video, Internet, and other services to be ddivered through that
pipe. Yet, AT&T has utterly failed to demonstrate any likely and verifiable public benefits
resulting from the merger that counterbalance the evident competitive risks and harmsin order to

justify agrant of transfer authority. Accordingly, the Application must be denied.

I THE MERGER WOULD GIVE AT& T DOMINANCE OF THE ENTIRE
CABLE INDUSTRY AND CONTROL OVER CONSUMER ACCESSTO
SERVICES

Inthe Application, AT& T and MediaOne describe their assets as “ complementary” in
nature.> Complementary indeed, as the proposed transaction would enable AT& T to acquire such
extensive audience reach and the levers to key industry assets so as to exercise market power in
several communications market sectors. As detailed below, the proposed transaction would result
in the combined company and its affiliates controlling the broadband pipe into almost two-thirds
of the homes passed by cable in this country — more than double the number permitted by the cable

horizontal ownership cap. In addition, the transaction would ensconce

2 Transfer of Control of FCC Licenses MediaOne Group, Inc. to AT& T Corp., CC Docket
No. 99-251, at 4 (filed July 7, 1999) (“Application”).



AT&T at the center of a comprehensive web of ownership relationships (displayed graphically by
the chart that follows the Executive Summary) and other affiliations involving numerous key
companies in related sectors of the communications industry — giving it the opportunity to exert

additional anti-competitive pressures on those product markets.

A. The Combined Company And Its Affiliated Systems Would Pass
Almost Two-Thirds Of U.S. Homes Passed By Cable

Inthe Application, AT&T ddliberately attempts to minimize the extensive reach of the
combined entity in the cable market. It states that, after the transaction, AT& T would be involved
in programming decisions for cable systems serving only 26.6 percent of all Multichannel Video
Programming Distributor (“MVPD") subscribers nationwide.®> AT& T further asserts that this
equates to only 31 percent of U.S. cable homes passed.* Not only are these numbers
unsubstantiated, but they grossly understate AT& T’s actual holdings.”

Appropriate application of the cap and current attribution rules makes clear that, after the
transaction, AT& T and its attributable affiliates would control almost two-thirds of cable homes
passed nationwide. AT&T, through its acquisition of TCI, already has attributable interestsin
systems passing over 35 million homes.® The merger would appear to garner AT& T interestsin

cable systems serving at least 23.9 million more homes. Specifically, AT& T would acquire:

3 Id. at 62.
4 Id. at 63.
° See, infra, at |.B.

6 See Application at Appendix A. See also Letter to Magalie Roman Salas, Secretary,
Federal Communications Commission, from Douglas G. Garrett, Senior Regulatory Counsdl,
AT&T (June 7, 1999) (specifying 35,197,000 cable homes passed).



100 percent of MediaOne, which serves roughly 5 million subscribers and passes
8.5 million homes; and

MediaOne' s partnership interest in Time Warner Entertainment L.P., which has:

100 percent control over Time Warner Cable (4.85 million subscribers and
7.74 million homes passed);

amajority partner interest in TWE-Advanced Newhouse Partnership (6.3
million subscribers and 10.2 million homes passed);’ and

although not mentioned in the application, management control of Time
Warner, Inc.’s cable systems (1.8 million subscribers and 3.1 million homes
passed).?
Thus, after the transaction, the combined entity would pass more than 62 million homes or 65
percent of the homes passed by cable nationwide.’
In addition, AT& T aready has reached exclusive agreements to provide telephony services
over various cable systems, including the systems controlled by Time Warner, Inc., Bresnan
Communications, Insight Communications, Intermedia Partners, and Peak Communi cati ons.’

AT&T has announced that, after the transaction, it expects to enter into asimilar arrangement with

Comcast, whose systems currently reach 4.5 million subscribers and may increase by as many as

7

Application at Appendix B.

8 MediaOne 1998 Investor Handbook, at 30
<http://www.medi aonegroup.com/investorinfo/publicationsframe.html>.

o Even if the management interest in Time Warner, Inc. were not attributable, the combined

entity would still pass 58,981,000 homes or 62 percent of the homes passed nationwide. These
calculations reflect the deduction of 2,686,000 homes passed for systemsinwhich AT& T and
MediaOne (through Time Warner) both currently hold interests (and thus would otherwise be
double counted). Application at 62 n.151.

10

AT& T and Time Warner Form Strategic Relationship to Offer Cable Telephony, News
Release (Feb. 1, 1999) <http://www.att.com/press/item/0,1193,330,00.html>; AT& T Reaches
Agreements to Form Commercial Joint Ventures with Five Cable Operators, News Release (Jan.
8, 1999) <http://www.att.com/press/item/0,1193,275,00.html>.



2,000,000 as aresult of this merger.* Although not currently attributable for purposes of the
horizontal cap, such exclusive arrangements clearly extend AT& T’ sinfluence over more systems

and thus over more U.S. consumers.

B. The Transaction Would Also Position AT& T At The Center Of An
Extensive Web Of Relationships Reaching Into Virtually Every
Related Sector Of The Communications Industry

Aside from extending AT& T’ s already substantial reach within the cable market sector,
the transaction would ensconce AT& T at the center of avast array of ownership relationships and
other afiliations involving key companies in related sectors of the communications industry.
Through an interlocking “web” of interests—graphically shown in the previous chart—
encompassing AT& T/TCI, Liberty Media, MediaOne, Comcast, Excite@Home, Road Runner,
Microsoft and other major players, AT& T's pervasive reach would give it the ability and incentive
to exert additional anticompetitive pressures on those product markets, particularly markets for
new broadband services.

The proposed transaction would position AT& T as an Internet gatekeeper — able to control
or influence the two dominant providers of broadband | nternet access whose services aretied to
the purchase of cable-modem access. Through its acquisition of TCl earlier thisyear, AT& T
acquired control of At Home Corporation, the leading provider of Internet services and

programming over the cable television infrastructure, serving 620,000 customers and passing 17

n AT& T and Comcast Agree to Svap Cable Systems, News Release (May 4, 1999)
<http://www.att.com/press/item/0,1193,467,00.html>.



million homes.* The acquisition of MediaOne would also give AT& T more than a one-third
interest in Road Runner, which has 320,000 customers and passes 10.4 million homes.®
Together, these companies serve approximately 98 percent of al cable-modem Internet
subscribers and over 80 percent of al high-speed Internet access subscribers using any platform.*
The transaction would also expand AT& T’ s significant presence in related Internet
businesses. In particular, the combined entity would have substantial interestsin amajor web
portal™® aswell asavariety of Internet content providers.”® Such vertical integration will only

increase AT& T's market power over all Internet-related services.

12 Excite@Home Reports Second Quarter 1999 Results, Press Release
<http://www.home.net/news/pr_990720_01.html>. @Home recently merged with Excite, Inc., a
major web portal, to create Excite@Home.

B Road Runner Continues Srong Growth, Press Release <http://www.rr.com/rdrun/

company/press/july13299.html>. Additionally, AT&T is one of the top 10 Internet providers for
businesses through its WorldNet unit and newly acquired CERFnet. It would take little effort for
AT&T to convert these customers over to broadband.

14 See generally The Battle for the Last Mile, The Economist, May 1, 1999, at 59; @Home
Network Reports First Quarter Results, Press Release (Apr. 13, 1999).

15 Asindicated above, AT& T-controlled @Home recently acquired Excite. In addition,
through Microsoft’ s $5 billion investment, AT& T would have an equity relationship with the
Microsoft Network, the nation’s second largest | SP, and a score of Microsoft-owned websites.

16 AT&T controls Narrative Communications Corp., which provides media advertising and

direct marketing solutions for the World Wide Web, and TCI Music, Inc., amusic entertainment
company delivering audio and video music viaTV and Internet. In addition to the Microsoft
properties discussed in the preceding footnote, by acquiring MediaOne, AT& T would gain
interests in numerous other content providers including autobytel.com (nationally branded
Internet-based purchasing program for new and certified pre-owned vehicles), Golf.com (hometo
NBC's golf coverage and online editions of Golf Digest and Golf World), Quokka Sports (new
form of entertainment that brings fans in-depth event coverage), Real Education (provider of
turnkey Internet-based learning solutions for higher education institutions and corporations),
Student.Net Publishing (website with online content targeting college students), TheTrip.com
(online travel agency), ThirdAge Media, Inc. (leading network of content websites for adults 45



Additionally, the proposed transaction would significantly add to AT& T’ s already
substantial stable of video programming assets, garnering it significant ownership interestsin
roughly 60 percent of the most popular cable programming inthe U.S. AT&T aready holds a 100
percent equity interest in Liberty Media Group, whose principa programming and related assets
include numerous programming channel's, program production and distribution companies, and
electronic retailers.’” AT&T also holdsindirect interestsin avariety of other programmers
through its interest in Cablevision.® In acquiring MediaOne, AT& T would obtain interestsin
additional programming assets, including many popular cable channels and production
companies.®

Further, the combined entity would have substantial interests in manufacturers of software
and/or equipment used to access and manipulate such programming. AT&T currently participates
in the creation and manufacturing of electronic program guidesthrough itsinterestsin TV Guide,

Inc® and ACTV, Inc.?* AT&T aso hasasignificant presencein the set-top box market through

(Continued...)
and older), and Women.com (leading network of content websites for women). MediaOne 1998
Investor Handbook <http://www.mediaonegroup.com/investorinfo/publicationsframe.html>.

o For alist of these assets, see Application at 9.
18 Cablevision has ownership stakes in Rainbow Media Sports Holdings, Inc. which owns
numerous programming channels. For alist of these assets, see Application at 12.

9 For alist of these assets, see Application at 17 & n.43.

2 TV Guide, Inc. isaprovider of print, passive, and interactive program guides.

2 ACTV, Inc. isaproducer of tools for interactive TV from both TV and Internet platforms.



its control of the TCI/@Home venture” and Full Force,”® aswell asits investment in General
Instrument Corp.?* Microsoft’s recent alliance with AT& T raises additional concerns about

anticompetitive activity in these markets.?

z AT&T isengaged in ajoint development effort with @Home to devel op software and

provide integration services for next generation advanced digital set-top boxes.

= Through @Home, AT& T controls Full Force, a developer of set-top box applications for

interactive television.

% AT&T owns 13 percent of General Instrument through Liberty Media. Application at 12,
n.31. General Instrument has announced that AT&T, through Liberty Media, has agreed to
purchase an additional 10 million shares of General Instrument, raising AT& T’ s ownership stake
to approximately 20 percent. Appendix A, Declaration of Professor Jerry A. Hausman, at 16 n.34
(“Appendix A, Hausman Declaration™).

% Through an existing agreement with TCI, Microsoft will install its proprietary Windows

CE operating system in 5 million TCI cable set-top boxes. In addition, Microsoft’s $5 billion
investment in AT& T may put Windows CE in an additional 5 million AT& T next-generation
cable set-top boxes. This compares to a market consisting of barely one million broadband set-top
boxestoday. And future generations of hardware for WebTV, the leading provider of Internet
accessvia TV which is 100 percent owned by Microsoft, will also reportedly employ the Windows
CE operating system. See John Markoff, Microsoft Hunts Its Whale, The Digital Set-Top Box,
N.Y. Times (May 10, 1999) <http://www.nytimes.com/library/tech/99/05/biztech/
articles/10box.html>.

AT& T’ s electronic program guide investments also may receive aboost from AT&T's
recent alliance with Microsoft Corp. The companies have plansto create a*“ new, pay-one-hill
sarvice featuring interactive TV bundled with phone service, e-mail, and other Internet features—
all through one, superfast cable,” and to incorporate Microsoft’s Windows CE operating system.
See Nodle Knox, Microsoft-AT& T Plan Combines TV, Telephone, E-mail, The Arizona
Republic, May 7, 1999 (AT&T currently plansto test this service in three cities, two of which will
use the Microsoft operating system).

Microsoft is an increasingly common link between cable M SOs (both in the United States
and abroad) and related broadband service companies and manufacturers. The software giant also
owns 11 percent of Comcast and 10 percent of Road Runner. Moreover, Microsoft hasinvested a
reported 5 million dollars as a“ strategic partner” in @Home Solutions, which was formed in April
1999 to serve subscribers of small and midsize cable TV operators.



. AT&T'SEXPLOITATION OF ITSDOMINANT POSITION IN
MULTIPLE BROADBAND MARKETSWILL HARM CONSUMERS

AT&T has made clear that its acquisition strategy is premised on positioning itself for the
day “when the cable device on the TV becomes avirtua communications center.” % At that time,
AT&T avowedly intends to assume a gatekeeper role, making sure that it controls access by
consumers to broadband service providers and by such providersto consumers. As succinctly
stated by TCI’s chairman at the time of its merger with AT& T, they will “have to go through
us.”?" Contemporaneous press reports explained that:

Going ‘through us' has been cable'sgame .... Now Malone foresees a new

gatekeeper role, with the whole cable industry aligning with AT& T to form a

single giant network ... @Home and [Road Runner] are poised to become the
electronic gateway to the Internet.

The CEO of @Home has echoed these sentiments, asserting that “[w]e have access to the home.
If [another I SP] wants to get there with broadband, they will have to work through us.”*® He
dismissed the notion that another | SP could reach potential broadband customers directly with one
word: “ridiculous.”

If achieved, the gatekeeper status sought by AT& T will confer on it an inordinate level of
market power which AT& T fully intends to exploit in furtherance of its own private interests. For

example, the head of AT& T's Internet businesses, Leo Hindery, could not have been more candid

% Remarks of C. Michael Armstrong, Cable Ready: Convergence and the Communications

Revolution, 1999 NCTA Convention (June 14, 1999).

a Ken Auletta, The Talk of The Town: How the AT& T deal will help John Malone get into
your house, The New Y orker, July 13, 1998, at 25 (emphasis added).

2z Id.



about AT& T’ s plans in connection with the 10-minute video streaming limitation it imposes on

I SPs accessed through Excite @Home: It isa“restriction which we imposed on @Home so that
we were the determiner of how streaming video worked in our world ....”* The broad horizontal
and vertical scope of AT& T’ s entanglements will give it both the incentive and ability to exert
anticompetitive control over ahost of other broadband offeringsin which it has taken afinancial
interest or which merely must transit its closed last mile transmission pipe to consumers.

Just asin the case of cable-modem Internet access, where AT& T would have consumers
pay twice to reach the | SP offering they want, the likely consequences of the merger will be to
increase the costs of and reduce the choices available to consumers in each of the affected market
segments. Thiswill cause higher prices and fewer competitive aternatives for video programming
services themselves, multichanne video programming distributors, cable set top boxes, electronic
program guides, and broadband Internet access offerings. The public interest will not countenance

such aresult.

1. ONITSFACE, THE MERGER VIOLATES COMMISSION RULES
ENACTED TO PROMOTE COMPETITION AND PROTECT
CONSUMERS

In order to protect against market domination and the damaging anticompetitive effects

that follow, the Commission — often at the direction of Congress — has adopted ownership caps

(Continued...)
2 Saul Hansdll, The Battle For Internet Supremacy is Shifting to the Companies That Sell
the Connectionsto Users, N.Y. Times, June 29, 1998, at D4 (emphasis added).

% En Banc Hearing on Telecom Mergers to Discuss Recent Consolidation Activitiesin the

Telecommunications Industry, Focusing on Three of the Proposed Mergers Before the Federal
Communications Commission, Transcript (Oct. 22, 1998) (“Unofficial Hearing Transcript”).
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and cross-ownership limitations in cable and other communications services. The proposed
transaction would clearly and substantially violate at least two of these. Neverthdless, AT& T
virtually ignores such restrictions. Indeed, the Application only briefly mentions these important
competitive safeguards — and understates the extent to which the transaction would violate these

rules.

A. TheMerger Would Not Only Violate The Cable Horizontal
Ownership Cap, But Shatter It

The FCC's cable horizontal ownership cap rules prohibit any cable operator from having
an attributable interest in more than 30 percent of the homes passed by cable nationwide.® While
these rules have been temporarily stayed pending judicial review of the underlying statutory
provision,* the Commission has recognized the potential anticompetitive effects against which
they guard and, thus, has continued to monitor large cable operators’ audience reach. For
example, the agency recently ordered that M SOs must notify the Commission before acquiring
attributable interests in any additional cable systems that would result in atotal ownership
percentage of 20 percent or more of homes passed nationwide.®

AT&T, however, cavalierly ignores these ownership cap and notification requirements.
Instead, it provides an incomplete description of the combined company’ s holdings that failsto

disclose the full extent of its cable reach post-merger. Substituting its own self-serving analytical

8 47 C.F.R. § 76.503.
2 Daniels Cablevision, Inc. v. U.S, 835 F. Supp. 1 (1993).

3 Implementation of Section 11(c) of the Cable Television Consumer Protection and

Competition Act of 1992, 13 FCC Rcd 14462, 14492 (1998).
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framework that minimizes the calculated scope of its post-merger operations, AT& T disregards
therules' defined attribution criteria and reference market.

AT&T unilaterally calculatesits attributabl e post-transaction cable systems based upon
those systems for which it “would be involved in programming decisions or purchase
programming,”* rather than those in which it would have an attributable interest or ability to
influence as defined under therules, Asaresult, AT&T excludes from its calculation its interest
in Cablevision and two existing ventures with Time Warner, aswell asthe interest in Time Warner
Entertainment, L.P. that it will acquire when the MediaOne transaction is compl eted.® Yet, the
Commission has specifically rejected arguments that the attribution criteriain this context should
focus exclusively on control, observing that its rules “have long recognized that parties that have
less than amagjority equity interest in a media property can influence management and
programming decisions.”*

AT&T also resists using the homes passed standard in discussing its interests. Instead,
AT&T basesitsanalysis on its subscribers (using its own limited attribution definition described

above) as a percentage of all MV PD subscribers. Such an approach both understates AT&T's

actual market power within the cable industry and ignores the pertinent market definition

34 Application at 62.

® Id. at 62 n.151. Through this self-serving redefinition of the attribution rules, AT& T
manages to delete 14,299,000 subscribers and 23,066,000 homes passed from its total number of
attributable cable systems.

% Implementation of Sections 11 and 13 of the Cable Television Consumer Protection and

Competition Act of 1992, 8 FCC Rcd 6828, 6852 (1993). Accordingly, the Commission’s
ownership caps and cross-ownership rulesin other communications services also deem minority
interests attributable. See, e.g., 47 C.F.R. 88 20.6, 73.3555, 101.1003.
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prescribed by the Commission. Where AT& T does mention in passing the percentage of cable
homes passed by the combined entity, even that number isdistorted. AT&T calculates that
percentage using an unsubstantiated and inflated estimate of the total homes passed nationwide
(200 million),* rather than the number endorsed by the Commission and generally used for such
calculations (95.1 million).®

In fact, as discussed above, were AT& T correctly to apply the cable horizontal ownership
cap and attribution rules, post-merger AT& T would have attributable interests in cable systems
that pass almost two-thirds of the homes passed by cable nationwide.* Such extensive audience
reach would not ssimply violate the cap, but completely eviscerate it.

It comes as no surprise, therefore, that AT& T offers no commitments to a plan for how it
would divest systems or explanations for how the merger would benefit the public in the event the
stay of the ownership cap werelifted. AT& T’ sfailure to address how it would comply with the

law isagrave omission.

3 Application at 63 n.153.

8 Annual Assessment of the Status of Competition in Markets for the Delivery of Video

Programming, 13 FCC Rcd 24284, 24294 (1998) (“ Fifth Annual Video Competition Report”).
Interestingly, AT& T indicates that a study supporting the 100 million homes passed number was
submitted to the Commission in October 1997. Application at 63 n.153. Y et, when the Fifth
Annual Video Competition Report was released in December 1998, the Commission did not
endorse this number, relying instead on more recent Kagan studies showing homes passed at 95.1
million in 1998. Fifth Annual Video Competition Report, at 13 FCC Rcd at 24294, Appendix B,
Table B-1.

¥ See, supra, at I.A. Thistotal would also include the 3.1 million homes passed by Time
Warner, Inc.’s cable systems, over which MediaOne apparently has management control.
Although not mentioned in the Application, MediaOne indicates such an attributable, management
relationship in its 1998 Investor Handbook. MediaOne 1998 Investor Handbook, at 30
<http://www.medi aonegroup.com/investorinfo/publicationsframe.html>.
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B. TheMerger Would Violate The Cellular Cross-Ownership Rule

Inasimilar effort to prevent anticompetitive activity in the mobile telephone market, the
Commission has adopted several rules designed to limit the ability of one company to monopolize
spectrum or own competing providers in the same geographic area. One of theseisthe cellular
cross-ownership restriction, which prohibits any entity from having adirect or indirect interest in
overlapping cellular systemsin the same geographic area, unless the interests pose no threat to
competition.”” The rule underscores that an entity that actually controls a cellular licensee may not
have any interest in an overlapping cellular licensee.™

In the proposed transaction, AT& T, the largest provider of wireless services (including
cdlular) inthe U.S., would acquire MediaOne' sinterest in VVodafone Airtouch Plc, which provides
cellular and other wireless servicesto over 9 million U.S. customers. Once again, AT& T
acknowledges only in passing that this merger of interests would result in a number of violations
of the cellular cross-ownership restriction — 37 to be exact.*? Vodafone' s announced agreement to
buy CommNet Cellular raises the prospect of even more prohibited overlaps.”® Nevertheless,
AT&T failsto provide any analysisto explain or justify such overlapping interests. It seemsto
assume instead that the cross-block rule will simply be eliminated by the time the merger closes,

will somehow not apply to its overlaps, or will be automatically waived.

4 47 C.F.R. § 22.942.
4 Id.
42 Application at 40-41 n.91.

3 CommNet provides cellular service to approximately 360,000 customers located in the

western United States.
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Amazingly, AT&T even failsto identify which markets will contain overlaps, what the
combined entity’ s interest would be in each licensee, or the number of actual competitorsto the
combined entity in each of these markets. Indeed, AT& T provides absolutely no basis upon which
the Commission can conclude that the merged entity’ s ownership of these interests would pose no
threat to competition under the rule™ or upon which to justify an outright waiver. Absent such a
showing, these overlaps are clearly inconsistent with the Commission’ s regulations and cannot be
permitted.

For its part, AT& T merely notes that the merged entity’ s cross-block interests would not
violate the CMRS spectrum cap.”® However, the cross-block rule and the spectrum cap are
designed to provide different types of protections. The Commission has recently underscored that
“compliance with the spectrum cap does not preclude further analysis of the possible
anticompetitive effects of atransaction or imposition of appropriate conditions to remedy those
effects”* Inthis case, holding interestsin both cellular carriersin 37 markets nationwide clearly
presents arisk to competition and consumers from coordinated conduct (such astacit price
coordination) and diminished incentives for price competition, service expansion, and innovation.

Yet, AT&T has offered nothing to negate such an analysis — nothing to overcome the presumption

4 AT&T does note that MediaOne has “ monetized” most of its holdingsin Vodafone, thus
reducing itsreal interest. Application at 40. However, monetization has not been recognized by
the Commission as a method of reducing attributable interests for purposes of the cellular cross-
block rule.

5 47 C.F.R. § 20.6.

46 Vanguard Cellular Systems Inc., Transferor, and Winston, Inc., Tranferee, DA 99-481,
120 (Mar. 11, 1999).
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of potential anticompetitive activity embodied in 37 separate violations of the cellular cross-block

rule.

IV. INVIEW OF THESE PRIMA FACIE COMPETITIVE CONCERNS,
AT&T'SFAILURE TO PROVIDE CRITICAL INFORMATION
ADDRESSING ITSRESULTING MARKET POWER AND ABILITY TO
IMPAIR COMPETITION IN NUMEROUSPRODUCT MARKETSIS
STRIKING AND TROUBLING

As discussed above, the Commission should deny AT& T’ s acquisition of MediaOne
because it would result in a prima facie violation of the Commission’s pro-competitive rules
governing the horizontal ownership of cable aswell as the agency’s cellular cross-ownership
restrictions. In addition, the Application clearly warrants denial because it fails to demonstrate
that the transaction serves the public interest, as required by Bell Atlantic/NYNEX and the
Commission’s other recent merger precedent. Rather than advancing the public interest, the
merger would foreclose competition, impede innovation, and diminish consumer choice across a

variety of communications service and product markets.

A. AT&T HasFailed To Satisfy Its Burden Of Proof Under Bell
Atlantic/NYNEX To Demonstrate That ThisMerger IsIn The Public
Interest

In the Bell Atlantic/NYNEX Order, the FCC established a detailed analytical framework for
eval uating the anticompetitive harms and public interest benefits of mergers, pursuant to Sections

214(a) and 310(d) of the Act.*’ This framework, which has been refined in and applied to all

4 Application of WorldCom, Inc. and MCI Communications Corporation for Transfer of

Control of MCI Communications to WorldCom, Inc., 13 FCC Rcd 18025, 18030-31 (1998)
(“WorldComYMCI Order”). (“The public interest standard of sections 214(a) and 310(d) isa
flexible one that encompasses the ‘ broad aims of the Communications Act.” These broad aims
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significant subsequent mergers since Bell Atlantic/NYNEX® —including AT& T’ s acquisition of
TCI —fundamentally requires applicantsto “demonstrat[€] . . . that the proposed transaction isin
the public interest.”* In ng the merger, the Commission will consider “whether a proposed
license transfer is consistent with the policies of the Communications Act, including, among other
things, the transfer’ s effect on Commission policies encouraging competition and the benefits that

would flow from the transfer.”® “If applicants cannot carry [their] . . . burden” of establishing

(Continued...)
include, among other things, the implementation of Congress’ ‘ pro-competitive, de-regulatory
national policy framework designed to . . . open[] all telecommunications markets to competition,’
‘preserving and advancing’ universal service, and ‘accelerat[ing] rapidly private sector deployment
of advanced telecommunications and information technologies and services.'”).

8 The Commission’s criteria evolved from its consideration of three significant mergersin

1997. See NYNEX Corporation, Transferor, and Bell Atlantic Corporation, Transferee, 12 FCC
Rcd 19985 (1997) (“Bell Atlantic/NYNEX Order”); Pacific Telesis Group Transferor, and SBC
Communications, Inc. Transferee, 12 FCC Rcd 2624 (1997) (“SBC/PacTel Order”); and MCI
Communications Corporation and British Telecommunications plc, 12 FCC Red 1535 (1997)
(“BT/MCI Il Order”). The Commission has applied this framework to all significant subsequent
mergersincluding WorldConVMCI, AT& T/TCI, GTE/Bell Atlantic, and SBC/Ameritech.
Moreover, the Commission has applied the Bell Atlantic/NYNEX framework to mergersinvolving
both horizontal and vertical anticompetitive effects. Teleport Communications Group, Inc.,
Transferor and AT& T Corp., Transferee, 13 FCC Rcd 15236, 15246 (1998) (“We must evaluate
the likely competitive effects of the proposed merger in each of the relevant markets. In the instant
case, this requires us to examine both the likely competitive effects due to the ‘horizontal’ aspects
of the merger and the likely competitive effects due to the ‘vertical’ aspects of the merger.”).

9 Bell Atlantic/NYNEX Order, 12 FCC Rcd at 20000-01 (“Under both Title 11 and Title 111,
applicants bear the burden of demonstrating that the transaction isin the public interest”). See
also Tele-Communications, Inc., Transferor, and AT& T Corp., Transferee, 14 FCC Rcd 3160,
3169 (1999) (“The Applicants bear the burden of proving that the transaction serves the public
interest.”) (“AT&T/TCI Order™).

% Bell Atlantic/NYNEX Order, 12 FCC Rcd at 20003; AT& T/TCI Order, 14 FCC Rcd at
3169 (“To apply our public interest test, then, we must determine whether the merger violates our
rules, or would otherwise frustrate our implementation or enforcement of the Communications Act
and federal communications policy. That policy is, of course, shaped by Congress and deeply
rooted in a preference for competitive processes and outcomes.”).
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that any harms to competition are outweighed by public interest benefits, “the applications must
be denied.” ** Alternatively, where the requisite public interest showing cannot be demonstrated
on the basis of the transaction as initially proposed, “the Commission may attach conditions to the
approval of atransfer of licenses.”*

AT&T would have the Commission wholly omit such a public interest review of this
merger, despite the serious anticompetitive concerns raised by the proposed combination, and
thereby simply excuse AT& T’ sfailure to meet its burden of proof under Bell Atlantic/NYNEX.>
However, the incentives and opportunities created by this transaction for AT& T to engagein
anticompetitive conduct with severely adverse consequences for consumers are too evident to
ignore.

Under the Bell Atlantic/NYNEX standard, AT&T isrequired first to define the relevant
product and geographic markets affected by the transaction.> Second, it must identify significant

actual or potential competitors in each relevant market. Third, it must identify whether the

merger is likely to result in unilateral or coordinated effects that enhance or maintain the market

51 Bell Atlantic/NYNEX Order, 12 FCC Rcd at 19987.

% WorldConVMCI Order, 13 FCC Rcd at 18032.

%3 Application at 18-19 n.46 (AT&T claims*“. . . it is[not] necessary for the Commission, in

determining whether this Merger isin the public interest, to conduct the searching competitive
effectsinquiry that the Commission first employed in Bell Atlantic-NYNEX. .. .").

> Bell Atlantic/NYNEX Order, 12 FCC Rcd at 20014 (“. . . [T]he burden is on the
Applicants to establish the relevant markets.”).

» WorldComyMCI Order, 13 FCC Red at 18037. (“Under . . . the Bell Atlantic/NYNEX
Order, the Commission seeks to determine whether either or both of the merging parties are
among asmall number of ‘most significant market participants' that could most quickly foster
competition in the relevant market.”).
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power of the merging parties and whether entry by other competitors would be likely, prompt, and
effective enough to counteract the merging parties’ ability to exercise market power.*® More
specifically, AT&T isrequired to show “that the proposed merger would not eliminate potentially

»57

significant sources of competition. . . and would not “substantialy . . . lessen competition . . .

or . . . create amonopoly[,]”® but instead “will enhance competition.”*

Finaly, “. . . applicants cannot carry their burden if their efficiency claims are vague or
speculative, . . . cannot be verified by reasonable meang[,]” or are not achievable only by the
merger.*® Thus, the Bell Atlantic decision requires AT& T concretely to “prove that, on balance,
the merger will enhance and promote, rather than eliminate or retard” other sources of the
competition.®

AT&T haswhoally failed to satisfy this burden. It has not and, indeed, cannot demonstrate

that the proposed merger isin the public interest. Asdetailed below, AT& T hasignored the

% Bell Atlantic/NYNEX Order, 12 FCC Rcd at 20008-09.

> Bell Atlantic/NYNEX Order, 12 FCC Rcd at 19988; see also id. at 20039 (“With respect
to other market participants, amerger that eliminates a market participant can also increase these
other firms' incentivesto behave less competitively.”).

5 Id. at 20005 (citing 15 U.S.C. §§ 18, 21(a) (1997)).
% Id. at 19987.

60 Id. at 20064. In the Bell Atlantic/NYNEX Order, the Commission concluded that it would
not take into account Bell Atlantic/NYNEX's claimed “efficiencies’ because “ Applicants have not
demonstrated in a specific and verifiable manner that these efficiencies could not be achieved in
the absence of the merger.” 1d. at 20068; see also id. at 20063 (“. . . [P]ro-competitive benefits
include any efficiencies arising from the transaction if such efficiencies are achievable only asa
result of the merger, are sufficiently likely and verifiable, and are not the result of anticompetitive
reductions in output or increasesin price.”).

el Id. at 19988.
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anticompetitive effects that this merger will have in the video programming, MVPD, EPG and set-
top box, Internet access, and CMRS markets — and has not demonstrated that the anticompetitive

effects would be outweighed by public interest benefits.

B. TheMerger Will Give Rise To Serious Anticompetitive Consequences
In The MVPD And Video Programming Markets

InitsApplication, AT&T baldly asserts, based on wholly inadequate and misleading
showings, that this merger will have no negative impacts on the MVPD or video programming
markets or for consumers.? Not only isAT& T's cursory treatment of these issues insufficient
under Bell Atlantic/NYNEX, but its conclusions fly in the face of the available data.

Although MV PDs and video programming exist in separate markets for antitrust purposes,
their markets overlap. Because MV PDs are purchasers of video programming, anticompetitive
developmentsin the MVPD market may affect competition and consumers in the video
programming market, and vice versa. For example, as shown below, monopsony power in the
video programming market will not only lead to fewer choices and higher prices for consumers of
that product, it will permit AT&T to disadvantage rival MV PDs whose programming options will
be similarly limited. It thereforeis useful to analyze the competitive impact of the merger on these

markets jointly.

62 Application at 41 (“AT& T’ s acquisition of MediaOne will not eliminate or reduce

competition in the MV PD marketplace.”); see also id. at 43 (The merger will have “no anti-
competitive effectsin the thriving video programming marketplace.”).
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The MVPD market consists of cable systems and, arguably, other distributors such as
satellite and wireless cable providers.®®* AT&T’s cable systems are typically monopolies on the
wirgline side. Few overbuild situations exist, and Professor Hausman demonstrates that the
presence of non-cable MV PDs does not constrain the exercise of cable’ s market power, as
reflected in the pricing of their respective offerings.**

According to Professor Hausman, after the merger, AT& T will have control”® over

approximately 29 percent of MVPD customers which, in the national market for the purchase of

63 The Act defines a“ multichannd video programming distributor” as “a person such as, but

not limited to, a cable operator, a multichannel multipoint distribution service, a direct broadcast
satellite service, or atelevision receive-only satellite program distributor, who makes available for
purchase, by subscribers or customers, multiple channels of video programming.” 47 U.S.C. §
522(13). Under the Act, a*“cable operator” (or cable MSO) is defined as “any person or group of
persons (A) who provides cable service over a cable system and directly or through one or more
affiliates owns a significant interest in such cable system, or (B) who otherwise controlsor is
responsible for, through any arrangement, the management and operators of such a cable system.”
47 U.S.C. § 522(5).

o4 As Professor Hausman notes, DBS and other non-cable MV PDs are not constraining the

price of cablein local markets and, therefore, AT& T’ s post-merger market power may be best
analyzed in the cable operator product market. See Appendix A, Hausman Declaration, 9. The
Commission has found that cable operators still control 85.3 percent of the MVPD market. Fifth
Annual Video Competition Report, 13 FCC Rcd at 24374.

& AT&T materially understates its combined market power in the MV PD market by focusing

itsanalysis only on cable systemsin which AT& T or MediaOne have a 50 percent or greater
ownership interest, rather than on those in which they have an attributable interest, under the
Commission’s cable attribution rules. Application at 41 (“The analysisin [the MVPD] . . . section
focuses on cable systemsin which AT& T or MediaOne have a 50 percent or greater ownership
interest.”). This approach contradicts the Commission’s “ attributable interest” standard, which
assigns an attributable interest, and thus a measure of market power, to a cable operator if it owns
five percent or greater of outstanding voting stock or any non-insulated limited partnership interest
inacable system. See 47 C.F.R. 8 76.501. As Professor Hausman explains, direct control is not
the proper method to evaluate the market power of the merged company:

Given that the economic interests of cable M SOs coincide on many economic
issues, such as achieving low programming costs from third party providers, direct
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video programming, correlates to a change in HHI of approximately 296. Thisisfar above the
safe harbor leve set by the Department of Justice and Federal Trade Commission Merger
Guidelines® Including MediaOne'sinterest in TWE and AT& T’ s other attributable interests, the
concentration effect is even more dramatic. With respect to cable homes passed, AT& T post-
merger would have 62-65 percent of the market, achangein HHI of 1851.*” Using the MVPD
market definition, the combined entity’ s total market share would be 48-50 percent — correlating to
achangein HHI of 1092.

The video programming product market involves both buyers and sdllers and is an input
market to the MVPD market.®® The market islargely national and includes major participants
such as TCl's Liberty Media, Time Warner, and Viacom, as well as numerous smaller
programmers. Asdetailed in section I, the Applicants hold significant interests in many of the

most popular video programmers, including USA Networks, TV Guide, HBO, Cinemax, and the

(Continued...)

control is not required for cable MSOs to decide jointly to bargain together, or at
least to take similar negotiating positions when bargaining with outside suppliers.
Thus, affiliated cable M SOs should be considered in the competitive analysis of the
merger, rather than limiting the analysis only to cable MSOs that are directly
controlled by the merged company. Economic analysis demonstrates that given the
commonality of interests, affiliated companies will act in a co-ordinated manner
with the merged company in many of the economic decisions.

See Appendix A, Hausman Declaration, 12 (footnotes omitted).

€6 Seeid. §11; cf. Application at 55.

&7 Appendix A, Hausman Declaration,  12.

68 The market is national in scope, although there are some regional sports networks and local

cable news networks.

22



WB Network. Further, the merger will result in consolidation in the ownership of E!
Entertainment and Sunshine Network, in which AT& T and MediaOne each currently hold stakes.®®
The concentration of cable system subscribers and video programming assets resulting
from the merger will enable AT& T to harm competition in the MV PD and video programming
markets. Most significantly, the monopsony power that AT& T will enjoy will lead it to
disadvantage non-affiliated video programmers, rival MV PDs, and consumers.”® The potential for
AT&T to refuseto sall programming to rival MV PDs and to impede the growth of video
streaming will further harm competition and consumers. Thus, the merger will result in the very
same harms that Congress’* and the FCC have repeatedly identified and attempted to prevent

through passage of the Cable Act of 1992 and the subsequent Commission Rules.™

6 Post-merger, AT& T will hold 100 percent of Liberty Media Group, which holds
significant programming interests. In addition, Liberty Media holds approximately nine percent of
Time Warner, Inc., which has significant programming interests. Further, Time Warner, Inc. holds
74.49 percent of Time Warner Entertainment, which maintains programming interests. AT&T,
through TCI, also owns a 33 percent equity interest in Cablevision Systems Corp., which has
programming interests. Application at 9-10, 12. In addition, MediaOne holds programming
interests in various channels individually and through its 25.51 stake in Time Warner
Entertainment. Application at 17 n.43.

o “[S]trategic vertical restraints (achieved by exclusive distribution contracts or

monopsonistic pressure) can also deter entry and competition in the video marketplace and can
limit the diversity of cable programming, reducing the number of voices available to the public.”
Fifth Annual Video Competition Report, 13 FCC Rcd at 24376.

n Indeed, the Senate Report on the 1992 Cable Act, which imposed restrictions of horizontal
and vertical misconduct, observed that “concerns raised regarding increased vertical and horizontal
integration in the cable industry are serious and substantial.” S. Rep. No. 102-92, at 200 (1992).

& In evaluating the anticompetitive effects of a merger, the FCC will consider “whether a

proposed license transfer is consistent with the policies of the Communications Act, including,
among other things, the transfer’ s effect on Commission policies encouraging competition. . . .”
Bell Atlantic/NYNEX Order, 12 FCC Rcd at 20003; see also AT& T/TCI Order, 14 FCC Rcd at
3169 (“To apply our public interest test, then, we must determine whether the merger violates our
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1 AT&T Will Possess M onopsony Power, Leading To
Anticompetitive Harms For Non-Affiliated Video
Programmers, Rival MVPDs, And Consumers

AT&T would have the FCC believe that even though it will be, by far, the largest MVPD
and purchaser of video programming in the United States, it will not possess monopsony power in
the video programming market.”® However, economic and Commission data lead to the conclusion
that, given its MV PD subscriber reach, AT& T will possess per se monopsony power in the video
programming market, which will give rise to amyriad of attendant anticompetitive harms for non-
affiliated video programmers, competitive MV PDs, and consumers.

As Professor Hausman notes in Appendix A, “[m]onopsony power is the ability of abuyer
to require sellers of inputs to accept prices below the competitive price. Monopsony power
typically occurs because sufficient alternative buyers do not exist for the seller’ s product if the
monopsonist refuses to buy the product.” ™ Professor Hausman makes clear AT& T'sfallacy in
suggesting that monopsony power cannact exist in the absence of a greater than 35 percent market
share.”” The merger undeniably will increase the ability of AT& T to exercise monopsony power
through the combination of AT& T's and MediaOne's cable subscribers. Moreover, AT& T will

have continued incentives to harm competing video programmers because, given its increased

(Continued...)
rules, or would otherwise frustrate our implementation or enforcement of the Communications Act
and federal communications policy.”).

s Application at 43 (The merger will not “create a video programming buyer. . . large

enough to exercise monopsony power or to engage in vertical foreclosure.”).
74 See Appendix A, Hausman Declaration, 1 14 (footnotes omitted).

» See Application at 57; Appendix A, Hausman Declaration, 12 n.19.
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monopsony power, it will be able to extract favorable concessions from non-affiliated
programmers. Indeed, given that the vertically-integrated AT& T also will increasingly compete
against non-affiliated programming entities as a primary seller of video programming, the merger
creates a stronger incentive to discriminate against non-affiliated video programming sources.”
The Commission has found that video programmers must have access to approximately
15-20 million subscribers to be viable and that “ programmers have an incentive to minimize
transaction costs of securing access to [these subscribers],” thus giving large M SOs bargaining
power against programming networks.”” For example, the Commission has found that “new
programmers amost invariably need to negotiate for carriage with multiple cable operators.” ™
Accordingly, even before AT& T’ s merger with MediaOne, the agency concluded that “ TCI [now
AT&T], with 17.8 million subscribers, . . . [was already] the only M SO large enough to provide
th[€] . . . number of subscribers [needed for viability] on its own.””
With the acquisition of MediaOne, AT& T’ s over 36 million subscriber reach will enable it

to single-handedly wield monopsony power great enough to affect non-affiliated video

programmers. |t will be able to extract substantial concessions® in the form of lower subscriber

7 AT&T could harm non-affiliated video programmers by placing their programming on less

widely-distributed programming tiers, thus dampening the programmer’ s exposure and ability to
attract advertiser support. These concessionswill result in lower quality cable offerings and
diversity of programmers, ultimately harming consumers.

77 Fifth Annual Video Competition Report, 13 FCC Rcd at 24374-75.
® Id. at 24374.
" Id.

& Professor Hausman notes;
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fees, exclusive agreements, or a percentage share in the programmer itself (or a“monopsony tax”
on successful offerings).? Simply put, no other MV PD exists that could offer avideo programmer
such subscriber access and instant viability, or credibly threaten to deny the same. It would be
economically infeasible for video programmers who are dissatisfied with AT& T's demands to
shop their products to a number of other MV PDsto obtain the needed subscriber reach.

These actions will cause non-affiliated programmers to receive lower revenues and,
thereby, enjoy fewer economic incentives and abilities to increase the quality of their products and
create new content.¥ This could significantly reduce their viability in the long run. Moreover, asa

result of the merger, AT& T would have the ability to foreclose vertically the entry of new

(Continued...)

... most advertisers will pay increasing amounts for additional increments of
customers. . . . If alarge cable MSO can credibly threaten to deny accessfor a
given cable channel to asignificant proportion of customers by either not carrying
the channd or putting it on aless widely-viewed (higher price) programming tier,
the cable channdl will realize that its ability to earn revenue from advertisers will be
affected significantly. The cable channel will then heed to choose to either forgo
the additional advertising revenues or accept alower price from the cable MSO.
This‘leverage’ alows the exercise of monopsony power by acable MSO, if the
cable MSO is of sufficient size to significantly affect the advertising revenues of
the cable channel.

See Appendix A, Hausman Declaration,  16.

AT&T claimsthat “[s]uch conduct is already largely foreclosed by existing regulations. . .
which already prohibit discrimination and require the carriage of programming from diverse
sources.” Application at 59. However, as the Commission knows, these existing rules— such as
the Carriage Agreement rules— are insufficient to protect rival market participants, because these
participants are reluctant to bring complaints, fearing retribution from the MV PDs and video
programmers on which they rely.

8l Appendix A, Hausman Declaration, 1 20-22.

82 Seeid. 17.
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programmers. Professor Hausman questions the Commission’s conclusion in the 1998 Annual
Competition Report that no single cable operator or pair of cable operatorsis large enough to
block entry by anew programmer because:

... cable channdlsin deciding on their content will need to decide whether a
marginal increase in expenditure on content will be worthwhile. If their economic
return is lower than the competitive level because the subscription rates are
depressed below competitive levels or they have fewer potential viewers that
advertisers want to reach, they will produce lower quality programming. If the
effect islarge enough, amarginal entrant may decide to forgo entry altogether.®

Indeed, thisis precisaly the concern that led to the Time Warner Consent Decree, which was
imposed, in part, to prevent TCI from engaging in such vertical foreclosure.®

In addition to video programmers, rival MVPDs will likewise be harmed.*® As Professor
Hausman explains:

The exercise of monopsony power by avertically integrated cable MSO can alow .
... [it] to charge higher subscription fees for its own programming to non-affiliated
cable M SOs because of reduced programming competition. Thus, the vertically
integrated company pays alower price for programming it buys from third parties
and is able to charge a higher pricefor its [affiliated] programming because of the
lower quality of the competing programming.”

8 Seeid. 1 10.

8 See Satement of FTC Chairman Pitofsky and Commissioners Seiger and Varney, In the

Matter of Time Warner Inc.) Docket No. C-3709 (Feb. 7, 1997)
<http://www.ftc.gov/os/1997/9702/ c3709d%260.htm> (finding that given their accessto 44
percent of al cable subscribers, Time Warner and TCI could foreclose unaffiliated programming
from their cable systems).

& Fifth Annual Video Competition Report, 13 FCC Rcd at 24362 (“If incumbent MV PDs
can successfully limit new entry into their markets, there may be a tendency for prices to rise above
competitive levels and for product quality, innovation, and service to fall below competitive levels
in both household and MDU markets”).

8 See Appendix A, Hausman Declaration,  23.
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Furthermore, “the vertically integrated company can charge higher fees to advertisers, because
advertisers will have fewer competing programs (with viewers) to choose from.”®’

It follows that consumers will ultimately pay the price of this merger by having access to
lower quality programming and fewer actual programmers. Asrival MVPDs are harmed, AT& T
will be ableto charge higher pricesto consumers for subscription. Thus, the anticompetitive

effects that will result from the monopsony power created by this merger will be significant and

substantial.

2. AT& T’'sConcentration Of MVPD And Programming Assets
Will Deter Alternative Providers

Aside from anticompetitive effects arising from AT& T’ s monopsony power, the
combination of AT&T'sand MediaOne's cable and programming interests will give rise to other
unacceptable market problems, including the removal or foreclosure of actual and potential
competitors among cable overbuilders and | SPs offering video streaming as well as
anticompetitive refusals to deal on the part of AT& T’ s affiliated programmers.

a) L oss of Cable Competition

AsAT&T concedes, the merger will result in an actual loss of competition in the MVPD
market in Atlanta, Georgia MSA where AT& T and MediaOne have overbuilt, and in seven

territories in which AT& T and MediaOne hold competing franchises.®® Without such facilities-

87 Seeid.

8 Application at 41, n.93. Indeed, in the AT& T/TCI Order, the Commission approved the
merger in part because it found that there were no anticompetitive effects in the MVPD market
given that there would not be a precluded competitor in the MVPD marketplace. AT& T/TCI
Order, 14 FCC Red at 3173 (“AT&T isunlikely to become a significant competitor in the
distribution of multichannd video programming absent the merger. . .. Accordingly, the merger is
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based competition, consumers will suffer. AT&T will be able to continue to charge
supracompetitive prices, and its monopolistic rents will only continue to increase. MSOs are
aready able to charge subscriber fees that are increasing at rates far-exceeding the CPI index.® In
addition, without competition for the delivery of video programming and other services, consumers
will be left with fewer choices in providers and programming.

b) Foreclosure of Video Streaming Opportunities

The merger will also give AT& T an increased incentive and ability to harm a potential new
entrant into the MVPD market — 1SPs offering Internet-based “video streaming.” As capacity and
technology on the Internet continue to grow, | SPs may become a viable competitor to MVPDs and,
therefore, may stand as a significant potential rival to cable operators in the traditional market.*
Indeed, | SPs may even offer a superior product because their services may finally achieve the
“video on demand” goal.

AT&T has apparently recognized the potential competitive threat that video streaming
represents. Through Excite@Home it is engaging in anticompetitive behavior to thwart the
development of | SPs as competitorsto its own MV PD services by limiting video streaming to 10-
minute increments. While AT& T has at times claimed that technical constraints are the reason for

this limitation, it has €l sewhere conceded that itsreal goal is control over the development of video

(Continued...)
unlikely to result in the loss of a significant source of current or future competitionin MVPD
services.”).

8 Report on Cable Industry Prices, 15 Comm. Reg. (P& F) 965, 6 (May 7, 1999).

% Fifth Annual Video Competition Report, 13 FCC Rcd at 24349.
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streaming in the cable market.” Moreover, there are anumber of 1SPs that have begun to offer
video streaming services without problems.

Broadband Internet streaming holds out the potential to become a significant competitor to
cable operators. By dominating broadband transport and tying its ISP, AT& T will bein aposition
to continue its 10-minute limitation on video streaming. If the Commission allows the merger to
proceed, by missing the chance to decrease the exercise of market power by cable MSOs and by
hindering the devel opment of new types of broadband Internet cable offerings, consumer welfare
will be most adversely affected.

) Refusalsto Deal for Programming

Congress and the Commission have long-recognized the anticompetitive harms that can
result from vertically integrated cable operators' refusal to sell affiliated programming to
competing MVPDs.? Given AT&T’s and MediaOne' s significant cable system and video
programming interests, including interests in some of the most popular video programming,
AT&T post-merger will have the increased power, and incentive, to thwart the development of
rival MV PDs by denying them accessto AT& T’ s cache of affiliated programming on fair terms
and conditions. Thiswill be possible because AT& T will receive sufficient advertising revenues

and subscriber fees for its programming from its own systems. Simply put, without reasonable

o See infra, n.30 and accompanying text.

92 See 47 U.S.C. § 548; Implementation of Sections 12 and 19 of the Cable Television
Consumer Protection and Competition Act of 1992, 8 FCC Rcd 3359, 3362 (1993) (“In enacting
the program access provisions of the 1992 Cable Act, Congress expressed its concern that
potential competitors to incumbent cable operators often face unfair hurdles when attempting to
gain access to the programming they need in order to provide a viable and competitive
multichannel alternative to the American public.”) (subsequent history omitted).
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and fair accessto AT& T’ s programming, competing MV PDs cannot be competitive in the
marketplace, leading to fewer MV PDs and leaving consumers with fewer choices and higher
prices.®

C. The Merger Would Have Anticompetitive Effects In The Navigation
DevicesMarkets

Section 629(a) of the Communications Act, enacted as part of the Telecommunications Act
of 1996, impaoses on the Commission the duty:

to assure the commercia availability, to consumers of multichannel video

programming and other services offered over multichanne video programming

systems, of converter boxes, interactive communications equipment, and other

equipment used by consumers to access multichannel video programming and other

sarvices offered over multichannel video programming systems from

manufacturers, retailers, and other vendors not affiliated with a multichannel video
programming distributor. **

These devices, known as “navigation devices,” which include not only converter boxes but also
EPGs, are as necessary to cable systems as modems, portals, and browsers are to the Internet. The
Congressional policy embodied in Section 629 isintended to benefit consumers by encouraging
competition in the provision of such devices, and by giving consumers, and MV PDs, the choice of
which devicesto use.

Today, these devices provide a convenient means for consumers to access and select cable
programming services, and the merger rai ses serious competition issues for their market segment

which the Commission must address. Perhaps even more importantly, however, are the

% Appendix A, Hausman Declaration, 1 26.

94

47 U.S.C. §549(a). The Commission’simplementing regulations appear at 47 C.F.R. §
76.1200-76.1210.
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implications of the merger on future navigation equipment and services. The Commission has
recognized that digital set-top boxes and EPGs (functioning much like Internet browsers) could
become the critical gateway into the home for a broad array of converging bitstreams carrying
video, data, voice, and home automation services. Thisisespecialy truein view of the rapid
digitization of video and its convergence with the already-digital Internet. As Commissioner Ness
has observed:

Digital set top devices are likely to be the gateway between digital bitstreams and

new applications that may reside in the intelligent appliances of the future. These

devices not only will control television service, but are likely to be the customer’s
gateway to the Internet and the world of electronic commerce.”®

In the same vein, Professor Hausman notes that “ EPGs could become a critical competitive
element as the interface between consumers and MV PDs for both video programming and Internet
services. EPGs could function similarly to abrowser for a set-top box ‘computer’ that usesthe
television set asamonitor.”® The Commission’s decisions today will have a profound effect on
whether competition is allowed to develop in this converged market as well.

Preserving competition in both the set-top box and EPG markets is an important
governmental interest, as it promotes “the widespread dissemination of information from a
multiplicity of sources.”® The proposed merger, however, would consolidate AT& T's market

power over cable navigation devices and enable AT& T to forestall competition in these markets.

% Commercial Availability of Navigation Devices, 15 Comm. Reg. (P&F) 817 (May 14,
1999) (Order on Reconsideration) (Separate Statement of Commissioner Susan Ness).

% Appendix A, Hausman Declaration, ] 28.

o Turner Broadcasting v. FCC, 520 U.S. 180, 189 (1997) (quoting Turner Broadcasting
System, Inc. v. FCC, 512 U.S. 622, 624 (1994)).
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After thismerger, AT&T will be able to dictate technical standards through its monopsony
power in the set-top box market, its power over vertical programming services, and its dominance
over broadband Internet access services. This ability will arise from its combination of extensive
cable system holdings, its web of interests in programming services, and its stakes in cable modem
services. In addition, Microsoft’s $5 billion investment in the post-merger company givesAT& T
apowerful incentive to favor Microsoft software in set-top box and related navigation equipment
and services. This, inturn, will likely forestall competition in the operating and browser software
for digital devicesthat can provide both traditional “cable” and Internet services. The result will
be to reduce the options available to consumers and reduce competition, contrary to the purpose of

Section 629 and the public interest.

1 TheMerger Would mpede Competition In The Cable Set-Top
Box Market.

Both Congress, in Section 629, and the Commission, in its Navigation Devices Order %8
have recognized that set-top boxes constitute a discrete market. It is, therefore, surprising that
AT&T’slist of seven “product markets possibly relevant” to the merger® completely ignores

navigational devices. Thisfailureto address the implications of the proposed merger for

% See, e.g., Commercial Availability of Navigation Devices, 13 FCC Rcd 14775, 14776
(1998) (Report and Order) (“Navigation Devices Order”) (subsequent history omitted). The
Commission defines “ navigation devices’ to include “converter boxes, interactive equipment, and
other equipment used by consumes within their premises to receive multichannel video
programming and other services offered over multichannel video programming systems.” Id. at
14776 n.1.

9 Application at 33.
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navigational devices, including cable set-top boxes and broadband EPGs, under the proper
standard al one renders the Application fatally defective.

Application of the Bell Atlantic/NYNEX analysis to this market demonstrates that the
proposed merger would jeopardize the open competition for navigation equipment that Section
629(a) seeks to foster. The market for set-top boxes is anational market.*® It is uniquely
vulnerable at thistime because it is undergoing atransition from a market characterized by |eased,
anal og equipment to aretail-oriented, digital marketplace. ™

Although significant market participants include cable operators and manufacturers, their
rolesare changing. Currently, cable operators (including AT& T/TCI, MediaOne, and Time
Warner) purchase boxes from manufacturers for leasing to customers. The manufacturersinclude
companies such as General Instrument. Although such companies traditionally have sold only to
cable systems, today they are transitioning to aretail market based on the Commission’s Open
Cable Initiative, which has asiits purpose the goal of achieving open standards for set-top boxes.

Consistent with Section 629(a), the FCC has affirmed that “competition in the navigation
equipment market is central toward encouraging innovation in equipment and services, and toward

bringing more choice to a broader range of consumers at better prices.”** Thus, the Commission

100 See Appendix A, Hausman Declaration, 31 (“ Set-top boxes form arelevant product

market, which is national in geographic scope.”).

1ot Navigation Devices Order, 13 FCC Rcd at 14776 (“ Competition in the markets involved
isin an early stage of development and the enormous technological change resulting from the
movement from analog to digital communications is underway.”). See also Carriage of the
Transmissions of Digital Television Broadcast Sations, CS Docket No. 98-120, FCC 98-153,
119 18, 25-30 (July 10, 1998) (Notice of Proposed Rulemaking); Fifth Annual Video Competition
Report, 13 FCC Rcd at 24385.

102 Navigation Devices Order, 13 FCC Rcd at 14776.
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must consider whether the post-merger AT& T would have the ability and the incentiveto
dominate the set-top box navigational devices market in ways that would harm consumers. The
answer is clearly yes, asthe proposed merger threatens harm to consumers and competition in
severa ways.

First, after the merger AT& T would serve at |east 62 percent of the homes passed by cable,
constituting a dominant share of the conventional set-top box market.*®® In addition, through
@Home and Road Runner, AT& T would also control access to approximately 98 percent of cable
broadband Internet access subscribers —almost 85 percent of total broadband — giving it
dominance over broadband set-top boxes as well.’* Thisimposing market share in these two
important sectors of the set-top box market would allow AT& T essentially to dictate set-top box
architecture, for few manufacturers would risk alienating a potential customer of such large size.
Thisinevitably will lead to fewer choices for consumers, as equipment manufacturers will adjust to
AT& T s preferred design and reduce innovation and consumer choices.

Second, in exchange for Microsoft Corporation’ s investment of $5 billionin AT&T,
AT&T has committed to purchase Microsoft’s Windows CE technology for 2.5 millionto 5
million set-top boxes. Coupled with AT& T’ s pre-existing commitment (through TCI) to purchase
Microsoft’s Windows CE for another 5 million boxes, Microsoft has ensured that AT& T will
purchase between 7,500,000 and 10,000,000 copies of Windows CE software for its set-top
boxes. The proposed merger will aggravate this situation by (1) eliminating MediaOne as a

potential independent buyer of set-top box software and (2) expanding the number of cable

103 Appendix A, Hausman Declaration, 12, n.15.

14 Seesupraat6.
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systems potentially subject to this contract. All of which servesto take away from consumersthe
choices that Section 629 meant to ensure.

The deal with AT& T gives Microsoft a clear headstart toward establishing its software as
the de facto industry standard for digital set-top boxes.'® Thisitself poses another danger in light
of Microsoft’s demonstrated preference for use of its closed proprietary software — operating
systems as well as browsers— over competing non-proprietary programs such as Linux. Although
the policy established by Section 629 and the Open Cable initiative requires open set-top box
standards, these are still being developed. Allowing Microsoft to obtain a greater rolein the set-
top box market before open standards are firmly established would be contrary to the public
interest. Surely Section 629 would not be satisfied if Microsoft software were to dominate the
next generation of set-top boxesin amanner comparable to the dominance of Windowsin

persona computers.

2. The Merger Would Impede Competition In Electronic
Programming Guide Technology, Equipment, And Services

The merger would also harm competition in the closaly-related market for electronic
programming guides (“EPGS’). The merger creates greater power to discriminate against
unaffiliated cable EPG services. Asdigita cable EPGs and Internet browsers converge, the post-

merger AT& T will, through its interests in @Home and Road Runner, have the ability and

1% The Chief Financial Officer of General Instruments has stated that AT& T has sel ected
Microsoft Windows as the operating system “for most of their systems’ and claims that General
Instruments currently has an 80-90 percent share of the two-way interactive digital market. The
Motley Fool Interview With General Instrument Corp. CFO Eric Pillmore (July 27, 1999)
<http://www.fool .com/fool audio/transcripts/1999/stocktalk990727_General _Instrument.htm>.
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incentive to favor its affiliated services and discriminate against both unaffiliated EPG services
and upstream content providers.

In the Navigation Devices Order, the Commission stated that EPGs constitute a distinct
market.'® Asin the case of set-top boxes, the EPG market is national.’”” Significant market
participants include EPG services affiliated with MV PDs such as AT& T/TCI' s affiliated EPG,
TV Guide,"® and various independent EPGs not affiliated with MV PDs.

The Commission further concluded that equipment used to access EPGs is subject to the
requirements of Section 629, that it must promote the competitive availability of EPG

10 The time has now cometo

equipment, and that it would monitor competition for EPG services.
replace monitoring with action. The Commission must prevent AT& T from acquiring such
dominance of the cable market that it could impede competition for EPG equipment, including

software and services.

106

“Based on the plain language of Section 629, it appears clear that the equipment used to
access such electronic program guides is ‘ equipment used by consumersto access. . . services
offered over multichannd video programming systems and hence falls within the requirements of
Section 629.” Navigation Devices Order, 13 FCC Rcd at 14820.

107 Appendix A, Hausman Declaration, § 27 (“EPGs are arelevant product market that is

national in geographic scope”).
108 AT&T owns 44 percent of TV Guide. Appendix A, Hausman Declaration, ¥ 27.

1% Navigation Devices Order, 13 FCC Red at 14820-21.

1o Chairman Kennard wrote separately to emphasize his concern “that a variety of electronic

programming guides be made available to the consumer,” reiterating his intention to monitor
closaly developmentsin this market. Commercial Availability of Navigation Devices, 13 FCC
Rcd at 14843 (1998) (Separate Statement of Chairman William Kennard).
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First, the merger would increase AT& T’ sincentives and ability to restrict competitionin
EPG services by discriminating (or continuing to discriminate) in favor of its affiliated EPGs, such
asthe TV Guide for video programming and Excite@Home for cable broadband services, and
against competing EPG providers. It would likely deny cable carriage to competitors and strip
competitors' signals out of the vertical blanking interval of broadcast signals. Given AT&T's
dominance of the cable market, such actions alone would so reduce the market opportunities of
unaffiliated EPG services as to damage their viability. Thiswould result directly in fewer choices
and higher prices for consumers.

Second, by consolidating its control over EPGs, AT& T would acquire an additional means
of exercising market power to discriminate against unaffiliated cable content providers. For
example, AT& T would be able to favor its extensive lineup of affiliated video programming
services in accessto or placement on EPGs, steering customersto its affiliated providersinstead of
competing services. As Professor Hausman points out, this behavior closdly resemblesthe
practice of airlinesthat, in the 1980s, were accused of using screen-based reservation systems to
steer customers towards their own flights, but is likely to have greater anticompetitive impact.**

Third, the merger would position AT& T to exercise market power in the market for EPGs
designed to serve the converging digital video/Internet market. As Commissioner Ness anticipated

in the Navigation Devices proceeding, EPGs are likely to become the critical interface between the

consumer and MV PDs for both video programming and Internet services.*? For example, EPGs

1 Appendix A, Hausman Declaration, § 29.

12 Commercial Availability of Navigation Devices, 15 Comm. Reg. (P&F) 817 (May 14,
1999) (Order on Reconsideration) (Separate Statement of Commissioner Susan Ness).
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could function in effect as abrowser for a set-top box “computer” that usesthe television set asa
monitor. The recent report that the AT& T-controlled Excite@Home plans to introduce a browser
branded with its own name illustrates the possibilities. The Excite@Home browser would consist
of Microsoft’s Internet Explorer’s search engine, coupled with Excite@Home software. ™ AT& T
and its alies should not be permitted to dominate this emerging market as well.

Finally, the merged AT& T would have market power over the design and operation of
digital EPG servicesthemselves. As noted above, the $5 billion investment by Microsoft provides
AT&T with a strong incentive to provide Microsoft’ s operating and EPG software favorable
accessto AT& T’ sdigital set-top boxes. Indeed, AT&T isaready contractually committed to
purchase from 7.5 to 10 million copies of Windows CE software for digital cable set-top boxes.
Thisfigure dwarfs the current size of the entire broadband access market — about 1,000,000
customers — and appears to reflect an intent on the part of Microsoft to “lock up” the software for
so many digital devices asto dominate the next generation of set-top box software. The extension
of Microsoft’s dominant position in personal computer operating systemsto EPG servicesin the
digital video and Internet markets cannot help consumers or advance the public interest.

D. The Merger Would Harm Competition In Internet Broadband
Offerings

The merged entity would possess market power over broadband Internet access services.
This power would arise from two sources (1) AT& T’ s control of the first and third largest cable

MSOsinthe nation and (2) AT& T’ s stakes in two cable broadband |1 SPs — Excite@Home and

3 See Bloomberg News, Browsing with Excite@Home? (July 27, 1999)
<http://www.news.com/News/Item/0,4,39806,00.html> (Special to CNET News.com).
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Road Runner —which collectively provide almost 85 percent of broadband I nternet access services
in the nation today.™*

After the merger, AT& T would be well-positioned to extract financial concessions from
broadband content providers and discriminate in favor of affiliated or otherwise preferred content
providers. Cable systems currently provide about 85 percent of broadband transport for Internet
access, and for many consumers, who currently lack accessto Digital Subscriber Line, wireless
cable, or satllite, thereis no alternative provider of broadband capacity.

AT&T would thus be able to leverage its existing market share position to harm
unaffiliated vertical providers and favor its affiliated offerings. One obvious example of this
practiceis AT& T’ stying of broadband transport to Excite@Home, its affiliated I nternet access
provider and portal."™®> MediaOne engagesin asimilar practice in bundling Road Runner to its
cable modem service. These tying arrangements deprive customers of even the option of
purchasing cable broadband transport without having to purchase the affiliated ISP service' and,

thus, harm consumers and competition.

1 Itisimportant to note that the reach of the AT& T post-merger would extend even beyond

the cable systemsthat it owns. By virtue of these affiliated | SPS' exclusive contracts with other
MSOs, AT& T would control or influence the broadband transport and access to a substantial
percentage of additional homes.

15 Under current antitrust law, tying arrangements are evaluated under a five-part test

established by the Supreme Court in Tri-Jefferson Parish District No. 2 v. Hyde, 466 U.S. 2
(1984). To prevail on atying claim, a plaintiff must establish that: (1) two separate products are
involved; (2) conditioning of purchase of one product (cable broadband transport) on the other
(Internet access/content service); (3) market power in the tying product; (4) a“not insubstantial”
amount of commerce in the tied product; and (5) an anticompetitive effect in the market for the
tied product. These criteriaare easily satisfied here.

16 AT&T asserts that customers would be free to select their own ISP after logging on the
Internet through Excite@Home. Whilein atheoretical sense this may be true, the notion that
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Importantly, the extent of potential harm to other vertical Internet markets from AT&T's
sdlf-dealing and self-favoritismisliterally as broad as the Internet itself. It ranges from portals
(Excite@Home and M SN stand to gain); to search engines (such as Microsoft’s I nternet

7 to information/entertainment sites; to e-commerce sites; ™™ and to the many markets

Explorer);
that include providers of products and services to these entities. The inevitable result will be
higher prices and fewer choices for consumers and/or providers at al levels.

These harms could arise from avariety of means. For example, AT& T could impose a
“broadband Internet tax” — comparable to the monopsony tax that AT& T could assess with
respect to cable content — that would, in effect, convert smaller websites to the economic

equivalent of leased access customers.™®

Also, AT& T would possess an imposing array of
technical tools by which it could discriminate against unaffiliated Internet providers by slowing
their downloading speeds or establishing proprietary technical protocols for the @Home and Road

Runner services.

(Continued...)
many consumers, once on the Internet, would seek to enter it again through another ISP, thereby
incurring additional charges, is self-evidently ludicrous.

117

Excite@Home is reportedly developing a branded web browser based on Microsoft's
Internet Explorer browser, effectively shutting out rival browsers. See Bloomberg News, Browsing
with Excite@Home? (July 27, 1999) <http://www.news.com/News/Item/0,4,39806,00.html>
(Special to CNET News.com).

18 AT& T’ s extensive video interests are summarized supra at 5-8. Its shareholder,

Microsoft, has an extensive lineup of Internet content properties. All of these interests stand to
benefit from their corporate affiliation with AT&T.

19 In cable systems, leased accesstypically is available to content providers of such relatively

low popularity that they must pay, rather than receive payment from, the cable system for carriage.
AT&T could refuse to adlow its Excite@Home subscribers to access unaffiliated websites that had
not paid afee for the ability to be reached. This cannot occur in open access systems.
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In sum, asthe “first mover” in the Internet broadband marketplace, AT& T possesses an
advantage that has proven highly valuable. If AT&T isallowed to build on this “first mover”
advantage, a significant risk exists that its closed access model could change the fundamental
nature of the Internet from an open, peering model to a closed model far more closaly akin to
traditional cable. This conversion of the open Internet to aclosed model, with AT& T asthe
gatekeeper, would be plainly contrary to the interests of competition, unaffiliated providers, and

consumers.

V. COMPETITIVE CONCERNSARE PARTICULARLY ACUTE GIVEN
THE MARKET-DISTORTING EFFECTSOF THE DISPARATE
REGULATORY TREATMENT OF AT&T AND ILEC SERVICES

SBC supports the rollout of advanced servicesin amanner that ensures deployment to all
consumers.*® However, this goa will be successfully achieved only if the market for advanced
services is competitive and robust. The disparate regulatory treatment of AT& T'sand ILECS
broadband services is unwarranted and will only serve to exacerbate and perpetuate the
competitive harms described above and, thereby, severely undermine consumer welfare. Rather
than create asymmetric schemes that will ultimately limit consumers' choice of service providers
and increase the prices they pay for advanced telecommunications services, the Commission must
act swiftly to level the playing field — either by denying the merger or, at a minimum, conditioning
the merger’ s approval upon AT& T's agreement to open its broadband “ pipes’ to competitors.

AT&T seeksto run aclosed system while escaping effective regulatory control in virtually

every aspect of itsbusinesses. In contrast, ILECs who offer the same services— be they local or

120 See 47 U.S.C. § 706.
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long distance voice services or high-speed data capabilities — will continue to be forced into a
regulatory briar patch, one that exacts an exorbitant pricein dollars and delay before services are
delivered to consumers. For example, while ILECs are required to provide interconnection to their
networks at any technically feasible point,"** AT& T post-merger will be free of these costly and
cumbersome obligations. Similarly, while ILECs must unbundle the elements of their networks

122

for competitors,*? offer services for resale at wholesale rates,'® provide equal accessto their

networks™* and offer collocation of competitor equipment,*®

it appears that none of these
requirements will apply to AT& T after the merger. Nor will AT&T be bound by the provisions of
Sections 271 and 272 of the Act, or the rules governing open network architecture and CEl.

The stated rationale for the costly regulatory burdens imposed on ILECsisthat they are
necessary to provide an opportunity for competitors to penetrate the local tel ephone and advanced
data services markets. AT& T itself has long supported the “market opening” provisions of the

Act, aswell as other measures that have been touted as providing competitors alever to open

access to ILEC networks."® It has taken advantage of every opportunity to caution the

2L 47U.S.C. § 251(b)(2)(B).
22 47U.S.C. §251(c)(3).

123 47U.S.C. §251(c)(4).

24 47U.S.C. §251(b)(4).

% 47U.S.C. § 251(c)(6).

126 See Satement of James W. Cicconi, Senior Vice President for Government Affairs and

Federal Palicy, “ AT& T Reaction to Supreme Court Ruling Upholding FCC Authority on
Establishing Guidelines for Competition,” (Jan. 26, 1999)

<http://techlawjournal .com/courts/attviowa/19990126.html> ("AT&T is delighted the Court has
confirmed that the Telecom Act established a national policy in support of local competition. It's
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Commission regarding the likely harmful effects of creating “bottleneck[s] . . . with respect to
providing advanced services, which are provided over [the] sameloops’ as telephony and other

services.'”’

And as recently aslast month, AT& T opposed even the sweeping market-opening
conditions that accompanied the merger of SBC and Ameritech because, in its estimation, the
conditions do not go nearly far enough to ensure open access to the SBC and Ameritech
networks.'®

Yet, as AT& T hopesto complete a merger that will deliver it bottleneck control over a
broadband pipe into the home, its perspective has changed dramatically. Regulation that would
guarantee open access to its loop architectureisinherently bad, AT& T hypocritically claims —
wholly ignoring the fact that it will occupy comparable incumbent status as a cable monopolist and

its service territories and associated interests will be broader in scope than any existing ILEC

enterprise. Notwithstanding the time and effort AT& T has expended seeking to subject SBC and

(Continued...)
especialy good news the Court upheld the FCC's rules prohibiting local monopolies from
misusing their control of network elementsto inhibit competitors from entering the local
market.”).

27 Comments of AT&T Corp., CC Docket No. 98-26, at 9 (April 6, 1998); “[T]he high-
speed access connection to the home. . . at issue here is entirely capable of carrying all of a
customer’ straffic, including voice. Once ahome. . . purchases such access connections, thereis

no need for it to maintain a separate POTSine. ... Consequently, the local carrier who winsthe
customer’s ‘ Internet’ business will also win itslocal voice business. Thus, it will effectively
preclude the devel opment of local competition....”. Id. at 6.

128 See Comments of AT& T Corp. on the Proposed SBC-Ameritech Merger Conditions, CC
Docket 98-141, at 1 (July 19, 1999) (“[The proposed conditions] do not addressin any
meaningful fashion the serious competitive concerns which demonstrated that the merger as
originally proposed would be anticompetitive and would fail the statutory public interest test. Nor
do the Conditions mitigate those concerns by making Applicants markets more open in any other,
independent respect.”).



other ILECsto ever more stringent open network requirements, claiming time and again that such

12 thereis no basis

efforts were necessary to protect the interests of competitors and consumers,
for the distinctionsthat AT& T seeksto create, and the public interest will suffer if they are
maintained.

SBC has consistently encouraged the Commission to take an even-handed approach to
regulation in the deployment of advanced services rather than select “winners’ and “losers’ in
what amounts to little more than government-sponsored industrial planning.**® The obligations
imposed solely on ILECs are by themsealves a substantial impediment to deployment of advanced
sarvices, and that impediment is exacerbated by the asymmetrical treatment of their already
advantaged largest competitor, AT&T.

The Commission itself has recognized that regulation has the potential to create
disincentives to investment in the advanced services market."®* Thisis even more true of disparate
regulation of competing technologies. In particular, by artificialy raising the costs of one
technology, such regulatory handicapping creates the potential for an inefficient rival technology to
best its competition in the market without regard to individual merit. AtnotimehasAT&T
explained how the benefits of a competitive market for advanced services can berealized in the

absence of parity in regulatory treatment. While AT& T claimsthat its merger will bring benefits

to consumers by spurring competition from ILECs in the advanced services market, it is at the very

129 Seeid. at 54-70.

130 See generally Comments of SBC Communications Inc., CC Docket 98-146 (Sept. 14,
1998).

13t See Deployment of Advanced Telecommunications Capability, 13 FCC Rcd 24011,
24043-45, 24047-50 (1998).
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same time seeking to hamstring |LECs through the imposition of regulations that will raise ILEC
costs and inhibit ILEC entry. The paradox isirresolvable, and AT& T can not defend such
conflicting positions.

To the extent existing legal requirements limit the Commission’s ability to deregulate all
providers consistently, the public interest demands as a minimum that they be accorded
symmetrical obligations. By permitting one incumbent provider of advanced servicesto operate
free of virtually any regulatory constraints, much less the excessive burdens placed on the ILECs,
the Commission will effectively prevent consumers from reaping the benefits of full and fair
competition, including abroader array of services and lower prices. The reasons are clear:
laboring under the costs associated with regulatory compliance and the disabilitiestied to
providing competitors cheap accessto their services, the ILECs will be less effective competitors
in the marketplace.

It cannot be the case that the public interest countenances, much less demands, such
disparate treatment of comparably situated entities. The adverse impact on consumers caused by
these regulatory disparities will increase both the risk of anticompetitive market power and the
harm to the public from its exercise in each of the markets addressed above. The Commission
may not, in the public interest, perpetuate such a situation, much less aggravate it as sought by

AT&T here.

VI. AT&T HASFAILED TO DEMONSTRATE THAT ANY SIGNIFICANT
PUBLIC INTEREST BENEFITSWILL ARISE FROM THE MERGER

Contrary to the impression left by the Application, this transaction is not about local
telephone service, but rather about exploiting dominion over a broadband pipeline into homesin

order to exert market power over video, Internet, and related offerings. Accordingly, the merger
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should be denied on that ground alone. But, even if the Commission were to seek to examine
AT& T sclaimed local telephone competition benefits, it would find those claims to be neither
substantial nor credible. As such, they may not be considered in the Commission’s public interest
analysis.

Under Bell Atlantic/NYNEX, claimed benefits must be shown to be “likely and verifiable.”
Moreover, “[a]s the harms to the public interest becomes greater and more certain, the degree and
certainty of the public interest benefits must also increase commensurately in order for [the
Commission] to find that the transaction on balance serves the public interest, convenience and
necessity.”** Asshown below, AT&T has not even come close to meeting these standards.

AT&T's primary assertion of public interest benefitsis predicated upon purported gainsin
the local telephony market.”* But, AT&T has provided no evidence or other reliable indications
that this benefit will berealized. There are no service commitments contained in the application,
no implementation schedules, and no investment plans. Absent such a showing, the Commission
and the public can have no assurance that AT& T’ s claims have any substance.

Just asinitsacquisition of TCI, AT&T apparently believesit may proceed on a“trust us’
basis—wholly disregarding the incongruity of such aperceptionin light of the staff's recent

negotiation of detailed performance requirements with SBC/Ameritech notwithstanding already

152 Bell Atlantic/NYNEX Order, 12 FCC Rcd at 20063; MCl/WorldCom Order, 13 FCC Rcd
at 18137.

133 Application at 20-28.
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existing substantiation in the record of that merger’ s enormous public benefits. *** Infact, thereis
no reason to “trust” AT&T, asit has yet to fulfill even its prior promise regarding establishment of
an open broadband system. To obtain approval of its merger with TCI, AT& T explained to the
FCC that its customers “do not have to ‘go through’ @Home or view any @Home-provided
content or screens.”*® |n approving that merger, the FCC explicitly relied upon this commitment
to openness, stating that: “We take this representation seriously [and] will monitor broadband
deployment closely.”*** AT&T has not, of course, lived up to this commitment. It follows that,
given AT& T’ sdippery rhetoric and the lack of any independently verifiable benefits, AT&T's
claimed efficiencies should be discounted as vague and speculative and, therefore, not creditable.
The speculative and illusory nature of the claimed benefitsis highlighted by the fact that
both AT&T and MediaOne — without the merger —were committed to deployment of local
telephony service throughout their respective systems.* MediaOne aready boasts approximately

139

26,000 subscribers,*® and typical penetration rates of 7-8 percent,™® with some as high as 24

34 See Pleading Cycle Established For Comments on Conditions Proposed by SBC
Communications Inc. and Ameritech Corporation For Their Pending Applications to Transfer
Control, DA 99-1305, CC Docket No. 98-141 (July 1, 1999).

135 Applications for Consent to the Transfer of Control of Licenses and Section 214

Authorizations from Tele-Communications, Inc., Transferor, to AT& T Corp., Transferee, 14
FCC Rcd 3160, 3206 (1999).

136 Id. at 3207.

187 See Comments of AT& T Corp., CS Docket No. 99-230, at 22-24 (Aug. 4, 1999);
Comments of MediaOne Group, Inc., CS Docket No. 99-230, at 15-16 (Aug. 6, 1999).

138 See Application at 23.

139 Mike Farrell, Boston Hot for Telco Competition, Multichanngl Online News (March 8,
1999) < http://www.multichannel .com/digest.shtml>.
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percent inits earlier trials.* In addition, MediaOne previously allocated $4.1 billion for network
system upgrades,*** which are due to be completed by the end of 2000.*** AT&T cannot claim
that these “benefits’ are attributable to the proposed transaction.™*

In apparent recognition of the insufficiency of itslocal telephony showing, AT& T attempts
to augment its public interest statement with sparse and unsupported claims of benefitsin other
markets."* For example, AT& T asserts that the roll out of cable telephony will speed the
deployment of Internet services and, thereby, spur competitorsto invest in their networks. But, as
set out above, there is no evidence or commitment from AT& T that the merger would increase
deployment of cable telephony over what AT& T and MediaOne already have planned. It follows
that any corresponding Internet deployment efforts would be similarly untethered to this

transaction.*®

140 MediaOne Investor Handbook, at 18
<http://www.mediaonegroup.com/investorinfo/publicationsframe.html>. Undoubtedly, this
success can be attributed to MediaOne' s | P telephony experience internationally, where it has
enjoyed penetration rates of 32 percent in the UK. Id.

1“1 Application at 23.
2 1d. at 23, n.60.

13 AT& T’ s attempt to belittle MediaOne' s accomplishments by touting the advantages of 1P
telephony over circuit-switched offerings failsin view of AT& T’ s own deployment of the latter
and the absence of any showing that either AT& T's or MediaOne' s conversion to digital
technology will be accelerated in any appreciable and certain way by the merger. See Application
at 25.
Y AT&T only devotes atotal of two and a half pages to these other markets. See
Application at 28-31.

% MediaOne concedes that one digital upgrade covers all services:

It costs approximately $400 per home passed to upgrade the network to 750 MHz.
This basic upgrade makes the network ready to carry two-way services, including
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AT& T’ sthreat not to invest in local telephone competition is simply not credible.**

AT&T hasalready paid a $40 billion premium for TCI. To earn the revenues that would justify
that premium, AT& T must invest in local telephone competition. If AT& T were to announce that
it was abandoning its plan, its stock price assuredly would decrease substantially almost
immediately. In other words, AT& T must press forward with itsinvestment in local telephone
competition or €lse recelve a severe punishment at the hands of the stock market, which would cost
AT&T’ s shareholders the premium that they have already paid for TCI.

AT&T’s claim to generating pro-competitive incentives for other broadband providersis
similarly basdless. Infact, AT&T is actively working through the regulatory processto promote
reguirements such as below cost TELRIC pricing that will discourage investment and handicap the
potential ILEC competitorsit claims to be spurring.**” Thus, AT& T has shown no material
benefits to the Internet marketplace, only harms.

VII. CONCLUSION

In view of the foregoing, the record shows that the proposed AT& T/MediaOne merger

would impede competition in numerous product markets with no countervailing benefits. The

(Continued...)

advanced video, high-speed data and tel ephone services. Once the network has
been upgraded, most of the other costs associated with new products are revenue-
led. Inother words, you don't need to install customer premises equipment (CPE)
until the customer signs up for the service and starts generating revenue.

1998 MediaOne Investor Handbook, at 11
<http://www.medi aonegroup.com/investorinfo/publicationsframe.html>.

16 Appendix A, Hausman Declaration, 1 36.

147 Appendix A, Hausman Declaration, { 37.
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public would not only suffer higher costs and be denied choices in the selection of alternative
providers, but also face the prospect of irreversible damage to the open framework of the Internet.
Accordingly, the merger applications must be denied.

Respectfully submitted,

SBC COMMUNICATIONS INC.
By: fsiRichard E. Wiley
Roger K. Toppins Richard E. Wiley
Gieneral Attorney and Assistant General E. Michael Senkowski
Counsel ~ External Affairs - FCC Robernt ). Butler
Michael Zpevak WILEY. REIN & FIELDING
General Attomey - External Affairs 1776 K Street, N.W.
SBC Communications Ine. Washington, D.C. 20006
One Bell Plaza (202) 719-7000
Room 3008

Dallag, TX 75202
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Declaration of Professor Jerry A. Hausman

1. My nameis Jerry A. Hausman. | am MacDonald Professor of Economics at the

Massachusetts | nstitute of Technology in Cambridge, Massachusetts, 02139.

2. | received an A.B. degree from Brown University and a B.Phil. and D. Phil.
(Ph.D.) in Economics from Oxford University where | was a Marshall Scholar. My
academic and research specialties are econometrics, the use of statistical models and
technigues on economic data, and microeconomics, the study of consumer behavior and the
behavior of firms. | teach acoursein"Competition in Telecommunications' to graduate
studentsin economics and business at MIT each year. Internet competition, service
provision by cable providers, the effect of competition to cable providers, and competition
among |ILECs and CLECs are afew of the primary topics covered in the course. In
December 1985, | received the John Bates Clark Award of the American Economic
Association for the most "significant contributions to economics' by an economist under
forty years of age. | have recelved numerous other academic and economic society awards.

My curriculum vitaeis included as Exhibit 1.

3. | have done significant amounts of research in the telecommunications industry.
| have published numerous papers in academic journals and books about
telecommunications. | have also edited two books on telecommunications, Future

Competition in Telecommunications (Harvard Business School Press, 1989) and

Globalization, Technology and Competition in Telecommunications (Harvard Business

School Press, 1993). Two of my recent papersin telecommunications are: "Valuation and

the Effect of Regulation on New Servicesin Telecommunications," Brookings Papers on

Economic Activity: Microeconomics, 1997 and J. Hausman and H. Shelanski, Economic

Welfare and Telecommunications Welfare: The E-Rate Policy for Universal Service
Subsidies,” Yale Journal on Regulation , 1999.




4. | am familiar with the cable industry and direct broadcast satellite (DBS)
industry. | first did research on DBSin the early 1980's when | served as a consultant to
Sears and Comsat on the commercial viability of DBS. | have continued to follow the DBS
industry since that time. | have also studied DBS and cable competition in the United
Kingdom and DBSin Australia. | have previously submitted Declarationsto the
Commission on behalf of DirecTV regarding the competitive impacts of policies affecting
DBS. | have aso made presentations to the DOJ regarding competition in the cable
industry inthe U.S.

I. Summary and Conclusions

5. Cable MSOs have significant market (monopoly) power. Since cable MSOs are
largely unregulated, they charge consumers prices above competitive levels. The merger of
AT&T/TCI (AT&T) with Media One will unite two of the top three cable companies.
Direct Broadcast Satellite (DBS) places only asmall constraining factor on cable.

6. The merger will increase the probability that the combined company will harm
consumers in new ways in addition to the current pattern of charging supra-competitive
prices. By exercising monopsony power, the combined company can create decreased
programming choices for consumers, decreased quality of programming for consumers,
and higher costs and prices for competing services such as DBS. The combined company
will also be more likely to use its market power to affect competition adversely in the

market for set top boxes and programming guides.

7. Theahility of the Internet to provide future competition to cable is especially
important given AT& T’ s repeated attempts to cause the Commission to adopt regulations
that decrease the economic incentives and make it more difficult for ILECstoinvestin

broadband capacity. AT& T's attempted anti-competitive use of regulation to hamper



future competition demonstratesthat AT& T will expend significant resources to maintain

its largely unregulated ability to exercise market power in cable.*

Il. Cables MSOs Have and Exercise Significant Market Power

8. Market power is defined as the ahility to price above competitive levelsfor a
significant amount of i me.2 Most economists who have considered the issue, the DOJ, the
FCC, and the GAO have concluded that cable M SOs have significant market power.?
When anew entrant comes into alocal cable market by overbuilding, pricestypically
decrease by 10%-20%, which provides significant evidence of the exercise of market
power. Thus, regardless of the market definition one uses, cable MSOs are charging prices
above competitive prices because when wireline cable competition appears, prices of the
incumbent cable provider decline significantly. Indeed, the latest data from the
Commission demonstrates the price gap between cable systems that face head-to-head
overbuild competition compared to cable systems that do not face “ effective competition”
hasincreased over the period July 1, 1997 to July 1, 1998." Price increases during this

period were also higher for the “noncompetitive group” of cable operators.

9. The Commission hastypically analyzed competition within a market defined as
the multichannel video programming distributors (MVPD) market. Using this market
definition, cable still accounts for approximately 85% or the market despite the presence of

LECCrate regulation of cable ended on March 31, 1999.

2 See DOJ and FTC Horizontal Merger Guidelines (MG), 1992. Similar definitions are used in
economics textbooks, e.g. D.W. Carlton and J.M. Perloff, Modern Industrial Organization, Scott,
Foresman, 1990, p. 8 and in legal articles, e.g. W. Landes and R. Posner, “Market Power in Antitrust
Cases’, Harvard Law Review, 94, 1981, p. 937. Economists (and many legal decisions) tend to use the
terms monopoly power and market power interchangeably with the above definition. | will use the two
termsin this way.

® The recent GAO Report: “The Changing Status of Competition to Cable Television”, July 1999,
concludes “The cable industry maintains a high share of the subscription television market nationally and
is currently not very competitive.” (p. 1, aso p. 9). The Commission determined in June 1998 that cable
operators did not face “ effective competition”. See “Implementation of Section 304 of the
Telecommunications Act of 1996: Commercia Availability of Navigation Devices’, 12 CR 531, 63 FR
38089, 1998, 1 88.

4ECC, Report on Cable Industry Prices (FCC Survey), MM Docket No. 92-266, May 5, 1999, 1 4.




DBS and other forms of wireless MV PD offerings that have existed for a number of years.
Furthermore, MV PD markets are local geographic markets because MV PD (cable)
operators will not divert their supply of programming to an adjacent geographic market in
response to a price increase by the incumbent MVPD supplier. Additionally, significant
barriersto entry exist for MV PD markets because of the substantial costsinvolved in
market entry.® Moreover, market data demonstrate that DBS and other potential
multichannel substitutes to cable are not effectively constraining the price of cablein local

markets.

(1) The price of DBS decreased significantly in 1998 (Report 1 73)
but the price of cable increased significantly (Report §47).” The recently
released FCC Survey (11 5-6) and the CPI for cable both demonstrate

significant price increases for cable.

(2) Overbuilding by new cable entrants leads to a significant
decreasein price as | discussed above. Since DBS providers are national in
scope, these price decreases demonstrates the lack of an effective price
constraint by DBS? Indeed, the “overbuild gap” has increased over the
past year according to the FCC Survey.

(3) DBSis hampered by alack of local stations and high upfront
costs (in some situations). These factors are discussed in my academic

research and in the Report, 111, 1 63.° Contrary to AT& T'sclaiminits

5 See FCC “Fifth Annual Report on Cable”, December 17, 1998 (Report), 1 154.

® For a discussion of the importance of sunk costs in creating barriers to entry, see MG Section 3.

” The Report ascribes much of the price increase in cable to increases in programming costs, especially
sports programming. However, the Report fails to note that DBS providers face similar increases in
programming costs since they also carry ESPN and similar programming. The Report gives no
explanation for this disparity in price movements given alarge proportion of common input costs from
programming. The GAO Report also finds decreasing (real) prices. (p. 14)

8 See also the “Price Survey Report”, Report, p. F-3, fn. 18 where the FCC reports that prices are 12.5%
higher where no wireline MVPD competition exists compared to competitive areas.

9 See J. Hausman, Individual Discount Rates and the Purchase and Utilization of Energy Using Durables,"
Bell Journa of Economics, Spring 1979, for a discussion of why high upfront costs tend to discourage




Applications that the lack of local stationsfor DBS will ceaseto bea
problem, today DBS not only does not televise local stations, but also DBS
is not alowed to carry popular network shows. While Congress may act to
alleviate the problem it is unlikely that DBS will have the capacity to carry
sufficient local stationsto compete closely with cable along this dimension.

(4) The Commission Report discusses that for most consumers,
DBSisnot aclose substitute to cable, Report 1 63. It does not appear that
sufficient marginal customers exist for DBS to constrain cable prices, since
the price of cable decreases significantly when anew wireline MVPD

provider enters.

Thus, using the DOJ and FTC Merger Guidelines (MG) (1992) market definition

approach that the Commission has used in prior decisions, suppose that two cable
providers (one being an overbuilder) are providing cable service at competitive prices.
Using the MG approach, a hypothetical unregulated monopolist cable provider who
controlled the prices of both of the two cable providers could increase prices by 5% since
the data demonstrate that the presence of overbuilt wirdline cable networks lead to lower
prices of 12-20%. The price data which demonstrates that the presence of awireline
overbuilder leads to decreased prices of 12%-20% introduce significant doubts whether the
MVPD market definition is appropriate. However, within the MV PD market definition the
price data demonstrate that DBS and other wirel ess services are not constraining the price

of cableto competitive levels.

10. The market power of cable MSOsin local markets is unregulated in most
important respects. The Commission has many years of experience in regulating telephone

companies, most of which are highly regulated with respect to their prices and non-

consumer purchases.

19 The recent GAO Report, op. cit., notes that DBS has enjoyed much greater penetration in more rural
states. (p. 11) Since cable subscription prices are set on alocal basis, this finding means than more urban
cable systems face less competition and can exercise a greater degree of market power.



discrimination rules. To the contrary, cable M SOs have no price regulation and they have
consistently increased their prices to well above competitive levels.™ Furthermore, cable
companies actively discriminate, e.g. in their refusal to allow non-affiliated | SPs to access
their broadband capacity. The proposed merger will likely allow the extension of this
unregulated market power to additional markets. Consumerswill be further injured by the
merger asthey currently are by the exercise of market power by cable companies. Asl
have stated in my academic research and in previous submissions to the Commission,
consumer welfare should be the foundation of the public interest test used by the

Commission.*?

11. The combination of TCI/AT&T (AT&T) and Media Onewill give AT&T
direct control over approximately 29% of all multi-channel video programming (MVPD)
customer subscribers according to the recent Commission Report.”® Thus, the number one
cable M SO would be merging with the number 3 cable M SO with a change in the HHI of
approximate 296 (2*22.8*6.5). This number far exceeds allowable Merger Guidelines

safe harbors, so a*“ competitive effects’ analysiswould be required as called for in Section
Il of theMG .** Even with reasonable changes in the shares, the resulting change in the

HHI will continue to far exceed MG safe harbors.

" My understanding is that cable rate regulation has expired on March 31, 1999. When the regulation
was in place, cable MSOs regularly increased their prices at 3-4 times the rate of inflation as discussed in
the Report (Dec. 1998 Report and prior Reports).

2 gee e.g. J. Hausman, Taxation By Telecommunications Regulation,” Tax Policy and the Economy, 12,
1998 and J. Hausman and H. Shelanski, Economic Welfare and Telecommunications Welfare: The E-Rate
Policy for Universal Service Subsidies,” Yale Journal on Regulation , 1999.

13 The FCC Report specifies a total MVPD market of 76.6 M subscribers. AT& T has direct control over
17.3 M subscribers (AT& T's total attributable subscribers (21.8 M) minus subscribers of Cablevision
systems (3.1 M) and two AT& T-Time Warner cable joint ventures (1.4 M)) or 17.3/76.6 MVPD
subscribers = 0.228. MediaOne has direct control over 4.97 M subscribers or 4.97/76.6 MVPD
subscribers = 0.065. Thus, the total is a 0.293 share.

14 The share calculation and HHI calculation are likely to be too low because, as | demonstrated above,
DBS does not provide an effective competitive constraint on cable. A method to adjust the HHI
calculations which takes account of the non-homogeneous product nature of cable and DBS using cross-
price elasticities is J. Hausman, G. Leonard, and J.D. Zona, “A Proposed Method for Anayzing
Competition Among Differentiated Products," Antitrust L aw Journal, 60, 1992




12. Direct control islikely not the proper concept for considering the competitive
effects of the proposed merger. Interms of cable homes passed, including MediaOne's
partnership interest in Time Warner Entertainment, and AT& T’ s other attributable
interests, the combined company would have a share of approximately 62%-65%." The
changein the HHI is approximately 1851, again far beyond MG safe harbors. Using the
MV PD market definition, the total market share is approximately 48%-50%."° Using the
MV PD market definition, the change in the HHI is approximately 1092, again far beyond
MG safe harbors. Given that the economic interests of cable M SOs coincide on many
economic issues, such as achieving low programming costs from third party providers,
direct control is not required for cable MSOs to decide jointly to bargain together, or at
least to take similar negotiating positions when bargaining with outside suppliers.’” Thus,
affiliated cable M SOs should be considered in the competitive analysis of the merger,
rather than limiting the analysis only to cable MSOs that are directly controlled by the

merged company.™® Economic analysis demonstrates that given the commonality of

15 The FCC Report reports total cable homes passed as 95.1 MM. The Application specifiesthat AT& T
has attributable interests in systems passing 35.2 MM homes. The Application details that MediaOne has
attributable interests in systems passing 26.5 MM homes. Excluding 2.7 MM double-counted homes,
AT&T post-merger would pass approximately 59 MM homes or 62% of homes passed nationwide. The
estimate would increase to 62 MM homes or 65% of homes passed nationwide if | include 3.1 million
homes passed by Time Warner Inc.'s systems apparently managed by Time Warner Entertainment.
Additiona affiliations (which I do not use in my share calculations) will arise from further agreements
with Bresnan Communications, Falcon Cable TV, Insight Communications, Intermedia Partners, Peak
Communications and a proposed joint venture with Comcast.

18 The Application specifies AT& T's total attributable subscribers as 21.8 M or 21.8/76.6 = 0.285. The
Application details MediaOne's total attributable subscribers as 16.1 M or 16.1/76.6 = 0.21. Elimination
of

possible double counting reduces the combined share from 49% to 48%. MediaOne's attributable interest
in Time Warner Inc.'s cable systems would increase the combined entity's share of the MVPD market to
50%.

Y The analysis of factors that limit coordinated interaction in Section 2 of the MG does not apply here
because cable MSOs do not compete with each other in purchasing programming from unaffiliated third
party providers. Thus, the usual economic incentive exists to cheat on agreements is largely absent.
Rather an economic incentive exists to bargain in a coordinated manner.

8 AT& T claims that the merged companies will provide service to only 31% of cable homes passed or
26.6% of MVPD subscribers. See “Applications and Public Interest Statement”, July 7, 1999
(Applications), p. 55. AT&T provides no economic basis for changing the attribution rules used by the
Commission nor does it substantiate its larger estimate of homes passed by cable nationwide, compared to
usual statistics used by the industry. (Applications, p. 63, fn. 153)



interests, affiliated companies will act in a coordinated manner with the merged company

in many of the economic decisions they make.*®

I11. Likely Anticompetitive Effects from the Merger

13. | first consider the effect of the merger in the market for video programming.
Video programming forms a separate product market that has a national geographic scope.
Video programmers earn revenues from two sources. subscription fees paid by cable
MSOs and advertising revenue. Possible anti-competitive effects in this market will lead
to lower quality programming for consumers, reduced choice of programming to
consumers, and possible higher MV PD pricesto consumers. | consider each separate

effect on consumers.

A. Exercise of Monopsony Power

14. Monopsony power isthe ability of a buyer to require sellers of inputs to accept
prices below the competitive price®® Monopsony power typically occurs because sufficient
alternative buyers do not exist for the seller’ s product if the monopsonist refuses to buy the
product. The proposed merger will likely lead to the exercise of monopsony power in the
purchase of programming. This outcome can harm consumers by reducing programming

quality and raising prices.

9 AT&T claimsthat a35% shareis required for monopsony power. Thisclaimismisplaced. The MG
state that, "In order to assess potential monopsony concerns, the Agency will apply an analytical
framework analogous to the framework of these Guidelines.” MG 1 0.1. The MG use a 35% sharein
assessing the lessening of competition through unilateral effects,  2.211, but the MG also consider the
lessening of competition including the exercise of monopsony power by “a coordinating group of buyers’
(MG 10.1), and no particular market shareis required for the lessening of competition through
coordinated interaction. Indeed, as | discuss below, one or two large cable companies can exert market
power, especially when they act in a coordinated manner.

For example, the Federal Trade Commission recently found that ToysRUs, which sells about
20% of the toys sold in the U.S., had market power as a purchaser of toys. In the Matter of Toys‘'R' US
Inc., a corporation, Docket No. 9278 (FTC Order) (Oct. 12, 1998).
% Thys, monopsony power is similar in concept to monopoly power, except the effect isin terms of the
input prices, rather than output prices. Economic textbooks discuss monopsony power. See e.g. Carlton
and Perloff, op. cit., pp. 114-117.



15. The vast majority of cable channels are national in scope® Existing cable
channels, and especially new cable channels, must have sufficient subscribers to attract
advertising revenue to help pay for content generation. Advertising is an important source
of revenue for cable channedl's since 60% of revenues come from advertising (Report
188). Cable subscribers have very little choice regarding their avail able programming
because the MSO determines what channelsto carry, which programming tiers to place
channels on, and amost no ala carte choices are available (apart from premium channels,
which typically do not have advertising). The only alternative for a cable subscriber isto
changeto DBS, but as the analysis above demonstrates, this alternative does not place a

significant restraint on cable MSO behavior.

16. Furthermore, most advertisers will pay increasing amounts for additional
increments of customers. This non-linear relationship of advertising to “share of available
viewers’ has existed for many yearsin both over the air and cable programming. If alarge
cable MSO can credibly threaten to deny access for a given cable channe to a significant
proportion of customers by either not carrying the channel or putting it on alesswidely-
viewed (higher price) programming tier, the cable channel will realize that its ability to
earn revenue from advertisers will be affected significantly. The cable channel will then
need to choose to either forgo the additional advertising revenues or accept alower price
from the cable MSO. This“leverage’ allows the exercise of monoposy power by a cable
MSO, if the cable MSO is of sufficient size to significantly affect the advertising revenues
of the cable channel.

17. If acable channel receives below the competitive price for its programming or
recelves lower advertising revenues, it will have an economic incentive to decrease the

quality of its product and spend less on content creation.”? This result follows from the

% The primary exception are cable news channels and regional sport networks.

2 AT&T inits Applications focuses on possible vertical foreclosure of cable channels. (e.g. Applications,
p. 56, pp. 59-60) However, it does not discuss the outcome of lower quality programming because of
decreased revenues to the cable channel. Lower quality causes loss of consumer welfare sinceit is
similar to a higher price (holding quality constant) for a product.
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lower economic return a cable channel would receive from the marginal expenditure to
increase its program quality. These same considerations can affect entry decisions by
marginal cable channel entrants, but these effects are not as potentially important given the
discrete nature of cable channel entry. Decreased quality of programming or decreased
choice leads to lower consumer welfare. Thus, exercise of monoposony power by the

merged company is anti-competitive and leads to consumer harm.

18. The Commission has recognized the potential problem of monopsony
behavior, Report 1 152ff.* The Report states that buyer concentration can have
anticompetitive effects on the supply of programming to MVPDs. The Commission aso
states that monopsony power can reduce the diversity of content available to consumers.
However, the Commission states in the Report that no single MSO or pair of MSOs
control alarge enough share of cable subscribers to be able to block entry by a new

programmer.

19. | disagree with this conclusion. The FCC Report fails to recognize that most
economic decisions are made at the margin. Thus cable channelsin deciding on their
content will need to decide whether a marginal increase in expenditure on content will be
worthwhile. If their economic return is lower than the competitive level because the
subscription rates are depressed below competitive levels or they have fewer potential
viewers that advertisers want to reach, they will produce lower quality programming. If the
effect islarge enough, amarginal entrant may decide to forgo entry altogether. But even if
entry were not affected, program quality decisions are affected by these marginal
considerations, which the Commission Report does not fully recognize. Both results, lower

quality programming or decreased choices for consumers, lead to harm to consumers from

% The Commission has previous recognized that even low market concentration in cable can lead to the
exercise of monopsony power: “ Congress concluded that the degree of concentration, though low relative
to other industries, may enable some M SOs to exercise excessive market power, or monopsony power, in
the program acquisition market”. (FCC 1993 Cable Ownership Order, §10). This finding was made
when TCI was independent, before the proposed transaction with the third largest cable MSO.
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the decrease in consumer welfare® Furthermore, the 1999 GAO Report also disagrees
with the FCC Report’'s conclusion. The GAO Report states that a“ subscription network
needs its product to be carried by at least one of the two largest cable companiesto be
economically viable—thus creating a dependence on the large cable companies and giving
them significant influence over the subscription network.” (p. 22)*

B. Holdup Effects from Possible Exclusion or Foreclosure

20. An additional anticompetitive effect can occur. A large MSO, through its
power of exclusion, can demand an ex post share (holdup) in successful cable packages.
This share can be considered similar to atax on successful programming where the right
hand tail of the distribution of returnsistruncated. Since programming has ahigh
proportion of sunk costs, where assets cannot be shifted to other uses economically, the tax
will lead to areduction in investment and lower quality cable offerings.®® This lower

quality outcome is anti-competitive and harms consumers.

21. Furthermore, the incidence of the “monopsony tax” will be on the
programmers who will be unable to shift it forward to some other group. That is, a
proportion of the potential revenue to the successful programmer will be captured as atax
by the cable MSO. Indeed, | am aware that TCI exercised this type of monopsony power
in the early 1990s against Viacom and other cable programmers. Viacom brought suit
againgt TCI partly on these grounds and alleged that TCI had used its power against the
Discovery/L earning Channels to demand a stake in their successful products.?” Nor does a
cable M SO necessarily need to be as large (contrary to the Report) as the combination of
AT&T and Media One to use its market power. Certain “strategic MSOs’ can exercise

2 Indeed, similar potential anticompetitive effects were present that led to the Time Warner Consent
Decree when Time Warner purchased Turner Broadcasting System in 1997. The FTC Complaint (Docket
No. C-3709, p. 9) stated that Time Warner had direct financia incentives “not to carry other Cable
Television Programming Services that directly compete with the Turner Cable Television Programming
Services” A similar claim was made with respect to TCI.

% The 1999 GAO Report went on to find “that program suppliers that are not vertically integrated (such
as MTV, A&E Network, and the Weather Channel) may be very dependent on large cable companies.”
(p- 22)

% | have discussed this truncation effect on investment in telecommunications where a significant
proportion of investment costs are sunk in J. Hausman, "Valuation and the Effect of Regulation on New
Services in Telecommunications," Brookings Papers on Economic Activity: Microeconomics, 1997.
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market power in their local markets. An example of thiswasthe exclusion by Time
Warner of Fox Newsin New Y ork City in 1997 until Fox agreed to certain demands made
by Time Warner.

22. The merged company will be more than large enough to exercise this type of
monopsony power. Interms of direct control, approximately 29% of MV PD consumers
will subscribe to the merged entity’s cable MSOs. In terms of associated ownership
interests, the shares are between 48%-65%. Thisamount of potential control over buying
decisionsfor cable programming content would allow significant anticompetitive actionsto
succeed. This potential outcome particularly warrants Commission attention because TCI

has exercised monopsony power in the past to distort competition.

C. Monopsony Power Used in Conjunction with Vertical Integration

23. A large cable MSO has an additional economic incentive and ability to
exercise monopsony power when it is vertically integrated into programming. The addition
of vertical integration into programming increases the economic return to the exercise of
monopsony power so that the cable MSO will tend to exercise monopsony power beyond
the point of a nonintegrated cable MSO. The exercise of monopsony power by avertically
integrated cable M SO can allow the vertically integrated company to charge higher
subscription fees for its own programming to non-affiliated cable M SOs because of
reduced programming competition.”® Thus, the vertically integrated company pays alower
price for programming it buys from third parties and is able to charge a higher price for its
programming because of the lower quality of the competing programming. Also, the
vertically integrated company can charge higher feesto advertisers, because advertisers

will have fewer competing programs (with viewers) to choose from. Thus, the distortion to

%" The suit subsequently settled with a non-public agreement.

% The FTC used this potential anticompetitive effect as the one of the bases for their complaint in the
Time Warner Purchase of Turner Broadcasting System in 1997. See the FTC Complaint (Docket No. C-
3709, p. 9) and the discussion abovein fn. 22.
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competition can be significantly greater in the presence of vertical integration by cable
M SOs that have basically unregulated market power.?

24. AT&T holds a 100% equity interest in Liberty Media Group, avery large
producer of and distributor of video programming. AT& T/TCI has a significant financial
interest in 15 of the top 50 cable channels by subscribership (Report, Table D6). AT&T
also has an ownership interest in 28% (67 of 242) of all national programming services.
This percentage has increased from 23% over the past few years (Report 1 163). Thus,
AT&T has an economic incentive to decrease competition from other cable channels
because they compete for subscribers and advertising dollars. Advertising isvery
important since 60% of revenues come from advertising (Report § 188). The “monopsony
tax” discussed above decreases competition, and the size of the monoposony tax levied by

a cable MSO will increase with vertical integration.

25. Theincreasein monopsony power that would result if AT& T were allowed to
acquire Media One would allow AT& T to increase the monopsony tax. Media One aso
has additional programming assets, which would increase the return to AT& T from the
exercise of monopsony power. These programming assets include The Food Network,
Style!, Preview Travel, Sportsine USA, Speed Vision, Outdoor Life, and regional
networks. Media One also owns a 25% interest in TW/Turner programming (Report
165), which further increases the economic incentive to harm other channédls. Thus, the
merger will increase AT& T’ s ability to exercise monopsony power by increasing the
number of its cable subscribers, and increase AT& T’ sincentives to harm competing cable

programming because of Media One's programming interests.

26. By AT&T and Media One not carrying a channel (in some locations) or by
placing the channel on a more expensive and less-watched programming tier, the channedl

will have less incentive to spend money on better content and will be less competitive to

 gince market power can be exercised on both the output side (to residential customers) and on the input
side (to programmers), the “one monopoly” theory does not apply.
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AT&T channels overall on other companies MSOsand on AT& T MSOs where the
channelsare carried. A similar outcome will result if AT& T and Media One pay below
competitive subscription fees to a given cable network channel. The result will be reduced
competition among cable channdls, lower quality of content for viewers, and potentially
increased advertising costs. Another result will be the ability of AT&T to charge higher
feesto other MSOs for cable programs because of reduced competition. Pricesto these

M SO subscribers will subsequently be higher because economic analysis demonstrates that
when costs increase to a firm with market power, the firm will increase its pricesto
consumers. Thus, consumer harm will arise from lower quality programming, reduced
choice, and higher monthly cable fees to non-affiliated cable MSO customers because of
the higher subscription fees that the vertically integrated company can charge for its own

programming.

D. Exercise of Monopsony and Monopoly Power in Electronic Programming

Guides

27. Electronic programming guides (EPGs) are arelevant product market that is
national in geographic scope. Current significant market participants include the AT& T-
affiliated EPG, TV Guide, and various independent EPGs, not affiliated with MV PDs.
AT&T owns 44% (co-equal with News Corp.) of TV Guide, which provides an EPG.®
Theincentive and ability to exercise monopsony power with respect to EPGs or to weaken
and to exclude competition for non-affiliated MSOs s similar to the situation for
programming that | discussed above. Because of itsvertical integration into EPGs, AT& T
will have an increased economic incentive and the ability to weaken competing EPGs so
that it can exercise market power in the market for EPGs. Given its market position,
AT&T will be ableto restrict the availability of competitive EPG services by
discriminating in favor of its affiliated EPG and against competing EPG providers by

denying carriage to those competitors and stripping the competitors' signals out of the

% Source: TV Guide 10Q filed with the SEC for the quarter ending March 31, 1999. AT&T and News
Corp. control 98% of the voting power of the common stock of TV Guide.
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vertical blanking interval (VBI). The effect of these strategies will increase with the
acquisition of Media One so that competition will be reduced by the merger.

28. Whilethe futureis difficult to forecast here, EPGs could become a critical
competitive element as the interface between consumers and MV PDs for both video
programming and Internet services. EPGs could function similarly to a browser for a set-
top box “computer” that uses the television set asamonitor. Given its ownership stakein
Excite @Home and Road Runner and its extensive cable holdings, the merged company
would have the incentive and ability to steer customersto its affiliated video programming
and Internet services. AT&T's EPG also would be similar to aportal for the TV and
Internet combined, similar to Y ahoo today, that aggregates and organizes content. AT& T,
by controlling the EPG, can exercise monopoly and monoposony power against other cable
TV content providers. AT& T will have the economic incentive to exercise this power,
which will increase if the merger is allowed, given itslarge economic interest in Liberty

Media and other cable TV content providers.

29. This“bias’ in the use of EPGswould be somewhat similar to complaints
brought in the 1980s by the DOJ against airlines that used their screen-based reservation
systems to steer customers toward their own flights. However, the effect could be
significantly greater here because travel agents had the economic incentive and the
expertise to choose the best flight for their customers or their customers would switch to
competing travel agents. Here many viewers would lack the necessary expertise to
counteract program bias contained in EPGs. Furthermore, effective competition does not

exist between cable MSOs and DBS, as | discussed above.

30. Thus, AT&T can exercise monopsony power in EPGs, and it may also be able
to exercise monopoly power in EPGs. The exercise of this market power islikely to also
spill over to the programming market. Consumers will be harmed because they will
recelve lower quality and less choice of EPGs, higher prices for EPGs, and similar effects

in terms of MVPD programming.
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E. Exercise of Monopsony and Monopoly Power in Set-top Boxes

31. Set-top boxesform arelevant product market, which is national in
geographical scope. Major set-top manufacturersinclude General Instrument (Gl) and
Scientific Atlanta. Gl isthe largest manufacturer of digital set-top boxes with an estimated
market share of 65%, or over two times larger than Scientific Atlanta®* Cable MSOsare
the major purchasers and vendors of set-top boxes.** The Commission has previously
stated that cable set-top boxes could be the critical gateway for abroad array of video,

data, voice, and home automation services.

32. AT&T will have potential monopsony power given its large share of all cable
households, either through direct or indirect control. The merged company will be ableto
exercise monopsony power to affect competition in the set-top box market. Furthermore,
AT&T currently owns, through Liberty Media, 21.4 million shares or approximately
12.2% of General Instruments.®* General Instrument has announced that Liberty Media
(AT&T) has agreed to purchase an addition 10 million General Instrument shares, which
will raiseits ownership share to approximately 20% of GI.** Liberty Mediawill be, by far,
the largest shareholder in Gl after the purchase is completed. Thislarge ownership stake
in General Instrument creates afurther incentive for the merged company to distort
competition because of the vertical integration of AT& T into set-top boxes. AT& T may
well be able to trandate its monopsony power in set-top boxes to monopoly power in set-

top boxes by this distortion of competition.

33. Also, the merged company may well be able to distort standards and impede
the development of open and competing industry standards, which would alow the

exercise of monopoly power. A non-open standard that favors AT& T and its affiliates

* Source: http:/ /www.forbes.com/forbes/99/0503/6309214a.htm, May 3, 1999 and

http:/ /www.forbes.com/forbes/99/0208/6303053a.htm, Feb. 8, 1999.

%2 Under recently adopted Commission regulations, consumers will not begin to purchase set-top boxes for
at least 2-3 years. See “Implementation of Section 304 of the Telecommunications Act of 1996:
Commercia Availability of Navigation Devices’, 12 CR 531, 63 FR 38089, 1998.

% Source: General Instrument, Form 10Q filed with the SEC for the quarter ending March 31, 1999. The
AT&T Applications lists the market share as 13%, fn. 31, p. 12.
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could well lead to problems that existed with pre-divestiture AT& T’ s relationship with its
manufacturing arm, Western Electric.*® The potential importance of open standards and
competition in set-top boxes is emphasized by General Instrument’ s description of its set-
top boxes as “ providing the user a gateway to interactive services such as VOD (video on
demand), Internet Access, Email, Home Shopping, and more.” % The combination of the
largest cable M SO with the largest manufacturer of set-top boxesin a situation where
technology is rapidly changing permits the anticompetitive use of standards to distort

competition and to harm consumers.

34. Consumer harm would result because of decreased choice and higher prices for
set-top boxes. Distortion of standards could lead to distortion of competition in Internet
Access, home shopping, and other markets. To the extent that set-top boxes become the
critical “gateway” to these interactive services as General Instrument predicts, AT& T

control could lead to significant consumer harm in these downstream markets.

V. Consumer Welfare vs. Competitor Welfare: The Public Interest Test

35. The Commission has the ahility to increase consumer welfare, which | consider
to be the public interest test.¥” Consumer welfare is well-defined in economics, and
measurement of consumer welfare (consumer surplus) uses agreed upon techniques that |
(and many others) have long used in previous academic research.®® I the proposed
transaction is allowed to proceed, consumers will pay higher prices, have less choice of

cable content, receive lower quality cable content, and continue to suffer from the exercise

% Source: http:/ iwww.gi.com/PRESS/CURRENTNEWS/repurchase 040599.html, April 5, 1999.

% This possibility has already received comment within the industry. In arecent analysis the effect of
AT&T was described, “In the cable industry, at least, AT& T's choice of hardware and software could
become a de-facto standard....Where AT& T goes, other cable operators are sure to follow, say industry
insiders.” (Jim Davis, “Rivalries, technologies confuse set-top market”, June 17, 1999, available on
http://www.news.com/News/Item/0,4,37973,00.html)

% Source: http://gicout60.gic.gi.com:81/Gl Homepa.nsf/?Open

% See e.g. J. Hausman, Taxation By Telecommunications Regulation,” Tax Policy and the Economy, 12,
1998 and J. Hausman and H. Shelanski, Economic Welfare and Telecommunications Welfare: The E-Rate
Policy for Universal Service Subsidies,” Yale Journal on Regulation , 1999

% | ndeed, Commissioner Furchtgott-Roth has also used these techniquesin his research. See RW.
Crandall and H. Furchtgott-Roth, Cable TV, Brookings Institution, 1996, Appendix B.
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of unregulated cable monopoly power for the foreseeable future. All of these outcomes

decrease consumer welfare.

36. AT&T clamsit will not invest in its cable networks to provide local telephone
competition unless the Commission protects AT& T from competition. | do not find
AT& T’ sthreat not to invest to be credible from an economic standpoint. AT&T has paid
approximately a $40 billion premium to purchase TCl and Media One. Future monopoly
cable profits and, to alarge extent, future broadband Internet profits were already built
into the pre-acquisition prices of these companies by stock market valuation. Thus, to earn
the revenues associated with this $40 billion premium, AT& T must invest in local
telephone competition. Otherwise, AT& T shareholders (the “widows and orphans’ of
stock market lore) will lose their $40 billion premium payment. If AT& T wereto
announce that it had decided not to proceed with its local telephone competition investment
plan, AT& T stock would decrease amost immediately by about 25%. Thus, AT& T will
be required by the stock market to compete in local telephone markets.* Otherwise,
AT& T’ s shareholders lose the acquisition premium it paid, as well as a significant amount
of itsresidential long distance revenue when the Commission allows the RBOCs to provide

long distance competition.®°

37. AT&T claimsin its application that the merger will lead to a more rapid
competitive response by the ILECs, which will create public interest benefits. (Application,
p. 29) Thisclaimislaughable given AT& T’ s continuing efforts with this Commission
(successful to date) to decrease the incentives and the ability of ILECsto investin
upgraded networks. The Commission has recognized that the ILECs do not have market
power in these advanced network features so that regulatory action is unnecessary and

* Furthermore, Media One has stated that only a single digital upgrade is required to cover all services:
“1t costs approximately $400 per home passed to upgrade the network to 750 MHz. This basic upgrade
makes the network ready to carry two-way services, including advanced video, high-speed data and
telephone services.” (1998 Media One Investor Handbook, p. 11) Thus, it would be economically
irrational for AT& T not to proceed with upgrading its cable networks.

0 AT&T is reported to have about 60% of residential long distance traffic. See e.g. WSJ, Aug. 9, 1999.
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retards ILEC investment .** Yet, in the remand of the recent unbundling proceedings,
AT&T claimed through its affiants that it should have access at TELRIC determined prices
to all ILEC investment in advanced network facilities. As| have demonstrated numerous
times, mandated access at below cost regulated prices discourages investment by |LECs.*?
AT&T iscorrect in one sense—unregulated monopoly profits do tend to create investment
by hopeful competitorsin unregulated markets. However, to the extent that AT& T
continues to succeed in decreasing |LEC competition through this Commission’s
regulatory actions, normal market forces will continue to be frustrated. Consumer harm
through the exercise of monopoly power by AT& T will continue, all against the public

interest.

* See Deployment of Wireline Services Offering Advanced Telecommunications Capability,
Memorandum Opinion and Order and Notice of Proposed Rulemaking, CC Dkt. Nos. 98 147, 98-11,
98-26, 98-32, 98-15, 98-78, 98-91, 13 F.C.C. Rcd. 24,011, 24,055-59, 99 95-100 (1998)

2 See e.g. J. Hausman, Valuation and the Effect of Regulation on New Servicesin
Telecommunications," Brookings Papers on Economic Activity: Microeconomics, 1997; J Hausman, The
Effect of Sunk Costsin Telecommunication Regulation,” presented at Columbia University Conference,
Oct. 1998, forthcoming in J. Alleman and E. Noam, ed., 1999, and J. Hausman and J.G. Sidak, “Affidavit
in response to Second Further Notice of Proposed Rulemaking”, CC Docket No. 96-98. | find it
interesting that Professor William Baumol, along time consultant and affiant for AT& T, has recognized
in his paper, “Option Value Analysis and Telephone Access Charges’, Oct. 1998, forthcoming in J.
Alleman and E. Noam, ed., 1999, that the use of TELRIC omits a cost component in the investment
decision so that the regulated prices based on total costs of such decisions aretoo low. Thus, TELRIC is
inappropriate to use and will decrease the level of investment by ILECs. Nevertheless, AT& T continues
to urge the Commission to use TELRIC to disadvantage its competitors.




fug-23-99 02:19mm From=CAMERIDEE ECONDW'CS T=358  PO2F0E F=C3A

I declare under penalty of perjury that the foregoing is true and correct.

Execyted on i"jl_-biﬁf
Y A—

A. Hausman




EDUCATION:

THESIS:

June 1999

JERRY A. HAUSMAN
Massachusetts Institute of Technology
Department of Economics
Building E52-271A
Cambridge 02139
(617) 253-2644

OXFORD UNIVERSITY
D. Phil. 1972 (Ph.D)
B. Phil. 1972

BROWN UNIVERSITY
A.B. (Summa Cum Laude), 1968

"A Theoretical and Empirical Study of Vintage [nvestment and Production in Great Britain,”
Oxford University, 1973,

FELLOWSHIPS, HONORS AND AWARDS:

Phi Beta Kappa

Marshall Scholar at Oxford, 1970-1972

Scholarship at Nutfield College, Oxford, 1971-1972

Fellow of Econometric Society, 1979,

Frisch Medal of the Econometric Society, 1980

[''sher-Schultz Lecture for the Econometric Society, 1952

John Bates Clark Award of the American Economic Association, 1985
Tacob Marschak Lecture for the Econometric Society, 1988

American Academy of Arts and Sciences, 1991.

Fellow, Journal of Econometrics, 1998.

EMPLOYMENT:

1992-
1979-
1976-79
1973-76
1972-73

1986-87
1982-83

1968-70

MASSACHUSETTS INSTITUTE OF TECHNOLOGY
John and Jennie S. MacDonald Professor

Professor, Department of Economics
Associate Professor, Department of Economics

Assistant Professor, Department of Economics
Visiting Scholar, Departrnent of Ecopomics

VISITING APPOINTMENTS:
Visiting Professor. Harvard Business School
\isiting Professor, Harvard University Department of Econonyics

S ARMY, ANCHORAGE, ALASKA
Corps of Engineers




PROFESSIONAL ACTIVITIES:

Associate Editor, Bell Journal of Economics, 1974-1983

Associate Editor, Rand Journal of Economies, 1984-1988

Associate Editor, Econometrica, 1978-1987

Reviewer, Mathematical Reviews, 1978-1980

American Editor, Review of Economic Studies, 1979-82

Associate Editor, Journal of Public Econommes, 1982-

Associate Editor, Journal of Applied Econometrics, 1985-15%2

Member of MIT Center for Energy and Environmental Policy Research, 1973-

Research Associate, National Bureau of Economic Research, 1979-

Member, American Statistical Association Committee on Energy Statistics, 1981-1984

Special Witness (Master) for the Honorable John R. Bartels, U.S. District Court for the Eastern

District of New York in Carter vs. Newsday. Inc., 1581-82

Member of Governor's Advisory Council {(Massachusetts) for Revenue and Taxation,
1984-1992

Member, Committee on MNational Statisrics, 1985-1990

Member, National Academy of Social Insurance, 1990-

Member, Committee to Revise U.S. Trade Staristics 1990-1992

Director, MIT Telecommunications Economics Research Program, 1988-

Board of Directors, Theseus [nstitute, France Telecom University, 1988-19835

Member, Conference on Income and Wealth, National Bureau of Economic Research. 1992-

PUBLICATIONS:
1. Econometrics

"Minimum Meat Square Estimators and Robust Regression," Oxford Bulletin of Statistics. April 1974.

"Minimum Distance and Maximum Likelihood Estimation of Structural Models in Econometnics,” delivered at the
European Econometric Congress, Grenoble: August 1974.

"Full-Information Instrumental Variable Estimation of Simultaneous Equation Models,” Annals of Economic and
Social Measurement, October 1974,

"Estimation and Inference in Nonlinear Structural Models,” Annals of Economic and Social Measurement, with E.
Bemndt, R.E. Hall, and B.H. Hall, October 1974,

"An Instrumental Variable Approach to Full-Infermation Estimators in Linear and Certain Nonlinear Econometric
Models," Economeirica, May 1975,

"Simultaneous Equations with Errors in Variables,” delivered at Winter Econometric Meetings, San Francisco:
December 1974; published in Journal of Econometrics 5, 1977, pp. 389-401.

"Social Experimentation, Truncated Distributions, and Efficient Estimation,” delivered at the World Econometric
Congress, Toronta: August 1975; Econometrica, with D. Wise, June 1977.

"A Conditional Probit Model for Qualitative Choice.” delivered at World Econometric Congress, Toronto: August
1975; MIT Working Paper 173, April 1976; Econometrica, with D. Wise, March 1978,

"Specification Tests in Econometrics," MIT Working Paper 185, June 1976; Econometrica, 1978.

"Non-Random Missing Data," with A.M. Spence, MIT Working Paper 200, May 1977.




PUBLICATIONS cont.:

"Attrition Bias in Experimental and Panel Data: The Gary Income Maintenance Fxperiment,” with D. Wise, J.F.
Kennedy School Working Paper, May 1977; Econometrica, January 1979.

"Missing Data and Self Selection in Large Panels,” with Z. Griliches and B.H. Hall, Harvard Economics Department
Working Paper, August 1977; delivered at INSEE conference on Panel Data, Paris: August 1977, Annales de
I'INSEE, April 1978.

"Stratification on Endogenous Varables and Estimation,” with D. Wise, J.F. Kennedy School Working Paper,
January 1978; delivered at CME Conference, April 1978; in The Analysis of Discrete Economic Data. ed. C.
Manski and D. McFadden, MIT Press, 1981.

"Les models probit de choix qualitatifs," ("Alternative Conditional Prabit Specifications for qualitative Choice.”)
(English Version), September 1977; EPRI report on discrete choice models, presented at [NSEE Seminar, Paris:
May 1978; Cahiers du Seminar d'Econometrie, 1950.

"The Econometrics of Labor Supply on Convex Budget Sets,” Economic Letters, 1979,

"Panel Data and Unobservable Individual Effects,” with W. Taylor, MIT Working Paper 225, Econometrica 49,
November 1981,

"Comparing Specification Tests and C lassical Tests," with W. Taylor, August 1980, Economic Letters, 1981.

"The Effect of Time on Fconomic Expermments.” invited paper at Fifth World Econometrics Conference, August
1980: in Advances in Econometrics, ed. W. Hildebrand, Cambridge University Press, 1982.

"Sample Design Considerations for the Vermont TOD Use Survey," with John Trimble, Journal of Public Use Data,
g, 19581.

"Identification in Simultaneous Equations Systems with Covariance Restrictions: An Instrumental Vanable
Interpretatior,"” with W. Taylor, December 1980, Econometrica, 1983,

"Stochastic Problems in the Simulation of Labor Supply," presented at NBER conference, January 1981; in Tax
Simulation Models, ed. M. Feldstein, University of Chicago Press, 1983

"The Design and Analysis of Social and Economic Experiments,” invited paper for 43rd International Statistical
Instite Meeting, 1981; Review of the [SI.

“Specification and Estimation of Simultaneous Equation Models," in Handbook of Econometrics, ed. Z. Griliches
and M. Intriligator, vol. 1, 1983,

"Full-Information Estimators," in Kotz-Johnson, Encyclopedia of Statistical Science.vol. 2, 1983

*Instrumental Variable Estimation,” in Kotz-Johnsen, Encvclopedia of Statistical Science, vol. 4, 1984
"Specification Tests for the Multinomial Logit Model," with D. McFadden, October 1981; Econometrica, 1984,

"Beonometric Models for Count Data with an Application to the Patents R&D Relationship," with Z. Griliches and
B. Hall, NBER Working Paper, August 1981, Econometrica, 1984,

"The Econometrics of Nonlinear Budget Sets," Fisher-Shultz lecture for the Econometric Society, Dublin: 1982,
Econometrica, 1985,

*The J-Test as a Hausman Specification Test,” with H. Pesaran, November 1982; Economic Letters, 1983,



PUBLICATIONS cont.:

"Seasonal Adjustment with Measurement Error Present,” with M. Watson, May 1983; Journal of the American
Statistical Association, 1985,

"Efficient Estimation and Identification of Simultaneous Equation Models with Covariance Restrictions,” with W,
Newey and W, Taylor, October 1983; Econometrica, 1987.

"Technical Problems in Social Experimentation: Cost Versus Ease of Analysis." with D). Wise, in Social
Experimentation, ed. J. Hausman and D. Wise, 1985.

"Errors in Variables in Panel Data," with Z. Griliches, Journal of Econometries, 1986,

"Specifving and Testing Econometric Models for Rank-Ordered Data," with P. Ruud; Journal of Econometncs,
1987.

"Semiparametric Identification and Estimation of Polynomial Errers in Variables Medels,” with W. Newey, L
Powell and H. [chimura, 1986. Journal of Econometrics, 1991,

"Flexible Parametric Estimation of Duration and Competing Risk Muodels," with A, Han, November 1986, revised
January 1989, Journal of Applied Econometrics, 1990.

"Consistent Estimation of Nonlinear Frrors in Variables Models with Few Measurements," with W. Newey and J.
Powell, 1987.

"Optimal Revision and Seasonal Adjustment of Updated Data: Application to Housing Starts," with M. Watson,
Journal of the American Statistical Association Proceedings, 1991.

"Seasonal Adjustment of Trade Data," with R. Judson and M. Watson, ed. R. Baldwin. Behind the Numbers: U5,
“Trade in the World Economy. 1992,

"Nonlinear Errors in Variables: Estimation of Some Engel Curves," Jacob Marschak Lecture of the Econometric
Society, Canberra 1988, Journal of Econometrics, 63, 1995,

"Nonparametric Estimation of Exact Consumers Surplus and Deadweight Loss," with W. Newey, 1992,
Econometrica, 1995.

"Misclassification of a Dependent Variable in Qualitative Response Models," with . Scott-Morton and J. Abrevaya,
mimeo December 1993, Journal of Econometrics, 1998,

"Semiparametric Estimation in the Presence of Mismeasured Dependent Variables," presented at NSF Conference,
1995, with I. Abrevaya, forthcoming in Annales D'Economie et de Statistique.

"Response Error in a Transformation Medel: Estimation of Wage Equations," with Jason Abrevaya, mimeo
1998,

“A New Specification Test for the Validity of Instrumental Variables,” with J. Hahn, mimeo, May 1999,
1. Public Finance

"I'he Evaluation of Results from Truncated Samples,” with D. Wise, Annals of Economic and Social Measurement,
Apnl 1976.

"Discontinuous Budget Constraints and Estimation: The Demand for Housing," with D. Wise, 1.F. Kennedy School
Working Paper, July 1977; Review of Economic Studies, 1980.




|1

PUBLICATTONS cont.:

“The Effect of Taxation on Labor Supply: Evaluating the Gary Negative Income Tax Experiment." with G. Burtless,
October 1977; Journal of Political Economy, December 1978.

"AFDC Participation -- Permanent or Transitory?,” delivered at NBER-NSF Conference, August 1978; in Papers
from the Buropean Econometrics Meetings, ed. E. Charatsis, North Holland: 1981.

"The Effect of Wages, Taxes, and Fixed Costs on Women's Labor Force Participation,” March 1979: presented at
SSRC-NBER Conference on Taxation, Cambridge, England: June 1979; Journal of Public Economics, October
1980,

"The Effect of Taxes on Labor Supply," presented at Brookings Conference, October 1979; published in How Taxes
Affect Economic Behavior, ed. H. Aaron and I. Pechman, Brookings: 1981,

"Income and Payroll Tax Policy and Labor Supply.” presented at St. Louis Fed. conference, October 1980; in The
Supply Side Effects of Economic Policy, ed. G. Burtless, St. Lows: 1981,

"ndividual Retirement Decisions Under an Employer-Provided Pension Plan and Social Security,” with G. Burtless,
Journal of Public Economics, 1982,

"Individual Retirement and Savings Decisions,” with P. Diamond, October 1981; presented at SSRC-NBER
Conference on Public Economics, Oxford: June 1982; Journal of Public Economics, 1984.

"Retirement and Unemployment Behavior of Older Men,” with P. Diamond, presented at Brookings Conference on
the Aged, November 1982; in H. Aaron and G. Burtless, Retirement and Economic Behavior, Brookings: 1984,

"Tax Policy and Unemployment Insurance Effects on Labor Supply," May 1983 in Removing Obstacles to
Economic Growth, ed. M. Wachter, 1984,

"Family Labor Supply with Taxes," with P. Ruud, American Economic Review, 1984.

"Social Security, Health Status and Retirement,” with D. Wise, in Pensions, Labor. and Individual Choaice, ad. D.

e o e ———eeeeed.
Wise, 1985,

"The Effect of Taxes on Labor Supply," January 1983, in Handbook on Public Economics, ed. A. Auerbach and
M. Feldstein, 1985.

"Choice Under Uncertainty: The Decision to Apply for Disability Insurance," with . Halpemn, Journal of Public
Economics, 1986.

"Household Behavior and the Tax Reform Act of 1986," with J. Poterba, October 1986; Journal of Economic
Perspectives, 1987, also published in French in Annales D'Econonuie et de Statistique, 1988,

"Involuntary Early Retirement and Consumption,” with L. Paquette, ed. (. Burtless, Economics of Health and
Aging, 1987,

"Income Taxation and Social Insurance in China," in Sino-U..S. Scholars on Hot Issues in China's Economy.
1990.

"On Contingent Valuation Measurement of Nonuse Values," with P, Diamond, in Contingent Valuation: A Critical
Appraisal, ed. J. Hausman, 1993.

“Does Contingent Valuation Measure Preferences? Experimental Evidence,” with P. Diamond, G. Leonard, M.
Denning, in Contingent Valuation: A Critical Appraisal, ed. J. Hausman, 1993,

"Contingent Valuation: Is Some Number Better than No Number?" with P. Diamond, December 1993, Journal of
Economic Perspectives, &, 1994,




PUBLICATIONS cont.:

"A Utility-Consistent Combined Discrete Choice and Count Data Model: Assessing Recreational Use Losses Due to
Natural Resource Damage," with G. Leonard and D. McFadden, October 1992, Journal of Public Economics,
56, 1995.

"Contingent Valuation Measurement of Nonuse Values," with P. Diamond, ed. R.B. Stewart, Natural Resource
Damages: A Legal, Economic, and Policy Analysis, 1995,

"A Cost of Regulation: Delay in the Introduction of New Telecommunications Services," with T. Tardiff, 1995, ed.
A. Dumort and J. Dryden, The Economics of the Information Society, 1997.

"Valuation and the Effect of Regulation on New Services in Telecommunications," Brookings Papers on Economic
Activity: Microeconomics, 1997.

"Taxation By Telecommunications Regulation," Tax Policy and the Economy, 12, 1998.
“Taxation by Telecommunications Regulation: The Economics of the E-Rate”, AEI Press, 1998.
“Economic Welfare and Telecommunications Welfare: The E-Rate Policy for Universal Service Subsidies,” with H.

Shelanski, Yale Journal on Regulation , 1999,

II1. Applied Micro Models

"Project Independence Report: A Review of U.S. Energy Needs up to 1985," Bell Journal of Economics, Autumn
1975. '

"Individual Discount Rates and the Purchase and Utilization of Energy Using Durables," MIT Energy Laboratory
Working Paper, January 1978; Bell Journal of Economics, Spring 1979.

"Voluntary Participation in the Arizona Time of Day Electricity Experiment," with D. Aigner, May 1978; delivered
at EPRI Conference on Time of Day Pricing, June 1978; in EPRI Report, Modeling and Analvsis of Electricity
Demand by Time of Day, 1979; Bell Journal of Economics, 1980.

"A Two-level Electricity Demand Model: Evaluation of the Connecticut Time-of-Day Pricing Test,” delivered at
EPRI Conference on Time of Day Pricing; with D. McFadden, in EPRI Report, Modeling and Analysis of
Electricity Demand by Time of Dav, 1979; Journal of Econometrics, 1979.

"Assessing the Potential Demand for Electric Cars,” with S. Beggs and S. Cardell, presented at EPRI Conference,
November 1979; Journal of Econometrics, 1981.

" Assessment and Validation of Energy Models," presented at EIA-NBS conference on Energy Models, May 1980; in
Validation and Assessment of Energy Models, ed. S. Gass, Washington: Department of Commerce, 1981.

"Exact Consumer Surplus and Deadweight Loss," working paper 1979, American Economic Review, 71, 1981.

"Appliance Purchase and Usage Adaptation to a Permanent Time of Day Electricity Rate Schedule.” with J. Trimble,
August 1983; Journal of Econometrics, 1984.

"Evaluating the Costs and Benefits of Appliance Efficiency Standards,” with P. Joskow, MIT Energy Lab Working
Paper, MIT-EL82005WP; American Economic Review, 72, 1982,

"Information Costs, Competition and Collective Ratemaking in the Motor Carrier Industry,” presented at Conference
On Consensual Decision Making, American University, August 1982; American University Law Review, 1983,

"An Overview of IFFS," presented at EIA-NBS Conference on Energy Models, August 1982; in Intermediate Future
Forecasting System, ed. S. Gass et al., Washington: 1983,




PUBLICATIONS cont.:
"Choice of Conservation Actions in the AHS," November 1982; in Energy Simulation Models, ed. R. Crow, 1983.

"Patents and R&D: Searching for a Lag Structure," with B. Hall and Z. Griliches, in Actes du Collogue Econometrie
de la Recherce, Paris: 1983.

"The Demand for Optional Local Measured Telephone Service," in Adjusting to Regulatory. Pricing and Marketing
Realities, East Lansing: 1983.

"Patents and R&D: Is There a Lag?," with B. Hall and Z. Griliches, 1985, International Economic Review, 1986.

"Price Discrimination and Patent Policy,” with J. MacKie-Mason, Rand Journal of Economics, 1988.

"Residential End-Use Load Shape Estimation from Whole-House Metered Data," [EEE Transactions on Power
Svstems, 1988 (with [. Schick, P. Vsoro, and M. Ruane).

"Competition in Telecommunications for Large Users in New York," with H. Ware and T. Tardiff,
Telecommunications in a Competitive Environment, 1989.

"[nnovation and International Trade Policy," Oxford Review of Economic Policy, 1988 (with J. MacKie-Mason).

"The Evolution of the Central Office Switch Industry,” with W. E. Kohlberg, 1987; in ed. S. Bradley and I.
Hausman, Future Competition in Telecommunications, 1989.

"Future Competition in Telecommunications,” 1987: ed. S. Bradley and J. Hausman, Fuwre Competition in
Telecommunications, 1989. '

"Joint Ventures, Strategic Alliances and Collaboration in Telecommunications,” presented at International
Conference on Joint Ventures in Telecommunications, October 1989, Regulation, 1991.

“An Ordered Probit Model of Intra-day Securities Trading," with A. Lo and C. MacKinlay, Journal of Financial
Economics, 1992.

"A Proposed Method for Analyzing Competition Among Differentiated Products,” with G. Leonard and J.D. Zona,
Antitrust Law Journal, 60, 1992,

"Global Competition and Telecommunications,” in Bradley, et al., ed., Globalization, Technology and Competition,
1993,

"The Bell Operating Companies and AT&T Venture Abroad and British Telecom and Others Come to the US,"
presented at Harvard Business Conference on International Telecommunications, 1991, in Bradley, et al., ed.,

Globalization, Technology and Competition, 1993,

"The Effects of the Breakup of AT&T on Telephone Penetration in the US," with T. Tardiff and A. Belinfante,
American Economic Review, 1993.

"Competitive Analysis with Differentiated Products," with G. Leonard and D. Zona, Annales, D'Economie et de
Statistique, 34, 1994,

"Proliferation of Networks in Telecommunications," ed. D. Alexander and W. Sichel, Networks, Infrastructure. and
the New Task for Regulation, presented at Conference 1994, University of Michigan Press, 1996.

"Valuation of New Goods Under Perfect and Imperfect Competition,” MIT Working Paper, June, 1994, ed.
T. Bresnahan and R. Gordon, The Economics of New Goods, University of Chicago Press, 1997.

"Competition in Long Distance and Equipment Markets: Effects of the MFJ," 1994, Journal of Managerial and
Decision Economics, 1995.




PUBLICATIONS cont.:
"The Cost of Cellular Telephone Regulation," MIT Working Paper, January 1995.

“State Regulation of Cellular Prices," Wireless Communications Forum, Volume ITI, April 1995.

"Efficient Local Exchange Competition," with T. Tardiff, Antitrust Bulletin, 1995.

"Superstars in the National Basketball Association: Economic Value and Policy,” with G. Leonard, Journal of Labor
Economics, 15, 4, 1997.

"/aluation of New Services in Telecommunications,” with T. Tardiff, presented at OECD Conference in Toronto,
June 1995, The Economics of the Information Society, ed. A. Dumort and J. Dryden, Office for Official
Publications of the European Communities, Luxemborg, 1997.

"Market Definition Under Price Discrimination,” with G. Leonard and C. Vellturo, Antitrust Law Journal, Vol. 64,
1996,

"Characteristics of Demand for Pharmaceutical Products: An Examination of Four Cephalosporins,” with S. Fisher
Ellison, I. Cockburn and Z. Griliches, Rand Journal of Economics, 28, 3, 1997.

"Telecommunications: Building the Infrastructure for Value Creation,” S. Bradley and R. Nolan, eds. Sense and
Respond, 1998.

"Achieving Competition: Antitrust Policy and Consumer Welfare,” with G. Leonard, World Economic Affairs, Vol.
1, No. 2, 1997

"The CP] Commission and New Goods," The American Economic Review, May 1997,

"Economic Analysis of Differentiated Products Mergers Using Real World Data,” with G. Leonard, George Mason
Law Review, 5, 3, 1997.

"Cellular Telephone, New Products and the CPL" National Bureau of Economic Research, Working Paper 5982,
March 1997, Journal of Business and Economics Statistics, 1999.

"The Impact of Duality on Productive Efficiency and Innovation," with G. Leonard and J. Tirole, mimeo October
1997, revised May, 1999,

“Regulation by TSLRIC: Economic Effects on Investment and Innovation,” Multimedia Und Recht, 1999.

“Efficiencies from the Consumer Viewpoint, " with G. Leonard, George Mason Law Review, 1999.

“The Effect of Sunk Costs in Telecommunication Regulation,” presented at Columbia University Conference,
October, 1998. Forthcoming in J. Alleman, ed.

JOINT REPORTS, TESTIMONY, AND BOOKS:
"Project Independence: An Economic Analysis," Technology Review, May 1974,

"The FEA's Project Independence Report: Testimony before Joint Economic Committee,” U.S. Congress, March 18,
1973,

"The FEA's Project Independence Report: An Analytical Assessment and Evaluation," NSF Report, June 1975.

"Energy Demand in the ERDA Plan," with D. Wood, Energy Laboratory Report, August 1975.




"A Note on Computational Simplifications and Extensions of the Conditional Probit Model,” EPRI report on choice
models, September 1977.

"Labor Supply Response of Males to a Negative Income Tax," Testimony for U.S. Senate Finance Subcommittee on
Public Assistance, November 22, 1978,

" Appliance Choice with Time of Day Pricing," Energy Laboratory Report, January 1980.

"Discrete Choice Models with Uncertain Attributes,” Oak Ridge National Laboratories Report, January 1980.
"Individual Savings Behavior," with P. Diamond, Report to the National Commission on Social Security, May 1980.
"Wealth Accumulation and Retirement," with P. Diamond, Report to the Department of Labor, May 1982.

"A Review of IFFS," Report to the Energy Information Agency, February 1982.

"A Model of Heating System and Appliance Choice," with J. Berkovec and J. Rust, Report to the Department of
Energy, December 1983,

"Labor Force Behavior of Older Men After Involuntary Job Loss," with L. Paquette, Report to Department of Health
and Human Services, December 1985.

"Pollution and Work Days Lost,” with D. Wise and B. Ostrow, NBER Working Paper, January 1984 Revised 1985.

“Demand for Interstate Long Distance Telephone Service," with A. Jafee and T. Tardiff, November 1985.

"Competition in the Information Market 1990", August 1990.

"The Welfare Cost to the US Economy of Regulatory Restriction in Telecommunications,” January 1995.

"Benefits and Costs of Vertical Integration of Basic and Enhanced Telecommunications Services,” April 1995.

"Statement on the Natural Resource Damage Provisions of CERCLA," Testimony before the U.S. Senate Committee
on Environment and Public Works, May 11, 1995; Testimony before the U.S. House of Representatives,

Transportation & Infrastructure Committee, Water Resources & Environment Subcommittee, July 11, 1995.

"Competition in Cellular Markets," Testimony before the U.S. House of Representatives, Committee on Commerce,
October 12, 1995,

"Merger Policy in Declining Demand Industries," Testimony before the U.S. Federal Trade Commission,
November 14, 1995,

"Expected Results from Early Auctions of Television Spectrums,” Testimony before the U.S. Senate Budget
Committee and the U.S. House of Representatives, Committee on Commerce, March 13, 1996,

The Choice and Utilization of Energy Using Durables, ed. J. Hausman, Palo Alto: EPRI, 1981.

Social Experimentation, ed. J. Hausman and D. Wise, Chicago: 1985.

Future Competition in Telecommunications, ed. S. Bradley and J. Hausman, Harvard: 1989,
Contingent Valuation: A Critical Appraisal, ed. J. Hausman, North Holland, 1993.

Globalization, Technology and Competition, ed. S. Bradley, J. Hausman, R. Nolan, Harvard 1993.

Economic Impact of Deregulating U.S. Communications Industries, The WEFA Group, Burlington, MA, February
1995,




CERTIFICATE OF SERVICE

I hereby certify that on this 23" day of August, 1999, I caused copies of the foregoing

Petition of SBC Communications Inc. to Deny Application to be mailed via first-class postage

prepaid mail to the following:

Mark C. Rosenblum
Stephen C. Garavito
Lawrence J. Lafaro
AT&T Corp.

Room 3252G1

295 North Maple Avenue
Basking Ridge, NJ 07920

Susan M. Eid

Sean C. Lindsay

MediaOne Group, Inc.

1919 Pennsylvania Ave., N.W.
Suite 610

Washington, DC 20006

Howard J. Symons

Michelle M. Mundt

Mintz Levin Cohn Ferris
Glovsky & Popeo, P.C.

701 Pennsylvania Ave., N.W.

Suite 900

Washington, DC 20004

Wesley R. Heppler
Robert L. James

Cole Raywid & Braverman, L.L.P.

1919 Pennsylvania Ave., N.W.,
Suite 200
Washington, DC 20006

David W. Carpenter
Mark D. Schneider
David L. Lawson
Lorrie M, Marcil

C. Frederick Beckner
Sidley & Austin

1722 Eye Street, N.W,
Washington, DC 20006

Philip L. Verveer

Michael H. Hammer

Michael G. Jones

Francis M. Buono

Willkie Farr & Gallagher

1155 21* Street, N.W., Ste. 600
Washington, DC 20036

*ITS, Inc.
1231 20™ Street, N.W.
Washington, DC 20036

*To-Quyen Truong

Associate Chief

Cable Services Bureau

Federal Communications Commission
445 12" Street, S.W., Room 3-C488
Washington, DC 20554




*Frances Eisenstein

International Bureau

Federal Communications Commission
445 12" Street, S.W., Room 6-C866
Washington, DC 20554

*Walter Strack

Wireless Telecommunications Bureau
Federal Communications Commission
445 12" Street, S.W., Room 3-C204
Washington, DC 20554

*Sunil Daluvoy

Cable Services Bureau

Federal Communications Commission
445 12" Street, S.W., Room 4-A737
Washington, DC 20554

*vig hand delivery




