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8rATB}KBNI' or ANDREW BEATWOLI .
Mr. HBATWOLL Thank you, Mr. Chairman. Mr. ClWrmaD, Mr.

Markey members of the subcommittee. My name ia ADcl)o
Heatwole. I am lpulcinl on behalf of the National.AuodatioD Of
Realtors, who reprelltDt nearly 7301000 realtors nationwide who
are involved in all upecta of t!w real utate I",aln... and their 81
tlliate, the InItitute Of Real Emte Mana=ent, whoM members
IJW1IP 24 percent or the Nation'. COD..n na::£,need apart.
mentl anel 44 ~Ilt or the Nation'l omc. buil I am a leal·
tor from YiqiDia, Beach,~ .:r.~ I mana.... apo
prozimately 18,000 multi-faiDUy tI tbrouabout VIndnii aDd
have built appnmmately 3,000 multi·f'ami1y. I am honona to apeak
before thia commlttee tOcla.tabout teJecommunicationl a CCI •

We rtCOlPIize the man I and evolvina teJ........mlUlicat1ou in·
duatry ancI the need to promote COID~lIoA fD die mal'btpIace.
Our cuatomers, reaidentl, and tena"tI demand MW and IOtibitti·
cated te1ecommunicationl capabWtieI and IUCh ..me. iDCreue
the marbtabWty or OW' prl?peny. ConMauent1Y .. haft an iDem
tift to eatabliab po1icl.. that PI'OIIIOte a. fth.be!nl at all reai
dente. Mr. Bita jujt alludH to that. Ir.. dodt prcmct.i die Droduct.
our realdentlp IOmewhere elM, whether or not it ia a coaimeftlal
tenant or a rtlidential tenant. . . '

However, .. ltrcmIly oppoM eff'orta, IUCh ali thoae &eiq db
CUlled today, wbJch WOuld permit UIlrtIirictecl If, III to umate
property for t!w inItallatiOll Of telecommunicatiolll Mnicee. W., ope
poee mandatory ICCII' for a varlety or IWeou. . '

FirIt, 1eIIitimate rulOn, aiat tOr builcllnl 0WIWn ADd manapra
to maintaiD control over len., to buildinl ...... Unreatrfcteclao
ce.. could prohibit owners and m'n'~ hili.properly operatlq
their propertiu. It would UDd8rmine tbIU IbWty to iwDoneib1j
menap compl_ buUdinllJIteIU in orct.r to enaun tenani tafeti.

I want to tab a moment and~ the If&D* or .......ent and ao
ce.. ria'htl from a telecommunicationl lop.......... that ... prw
seuted to ua and if you would allow tne and open ICC'" OIl the
same termI and CODdltionl which II what wm.ar libel fbr in Vir-
ginia. Somebody allD" tbJa. .

ThlI it t!w ....ment you would be JhiDIr: '"1'hlI .eern.nt _.
tenda throuPout the p,.p"'" botb luG ana impao,JljDeatl cIoIe
in including raeewayI, COIDmOll arae, equlpmentl"ClOllll, equipment
buildlnp,~ areu, and other IpeatI OIl, in, and over t&. pnm
_ .. re&IOIL ly nec....ry or uMft1l fbr the location, reloc&tion,
inItallatioa. mairiten,nce repeir, uPlftdlnl monltol'lq, operation,
and reIIIG'Nl at the dfatriIlutioD I)'IteID.~ to tbe lliDititlou
of thia gJ-rant. OD tbe locatlOll or the diatributioD ayatam. Per
mitter~~ to put blank free rlIht or ICCII., lJIINII,
and 111"11. to .. 60m the pram'.' fbr m.arbti.nI or terrieea at
the pmni.... lnducIJu door-to-door ... act:t,itw. ml u.. place
ment of literature in tb. IIlIJI.IPII18I1t ome. located OD the Pi....
iIII, subject to u.. Ifmitatlc!nl CODtIinId in thia qrelment,· wbfcb
Wit apploval or any orthelr~

'"l'be terme or tbiIl !llleemellt sball be deemed to be COftIWlta
n,"nln, with t!w land, conatituilnl the premi-. The proYiajDu or
tm. sec:t1on two ahal1 aumft tile uplratlOll or earlier terminltiOD
of thia qnement.. That would mean that any eerrieI providar, fa-
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gardlesa of their ability to perfonn many of the people here today
are utremely sophisticated. And you can reach a negotiated agrre
ment with~ and be pretty sure that you are going to g~ what
you pay for and that your residents are going to receive it.

But with language like this and what people generally want is,
No.1, we don't kriOw if our tenants will receive the service they
are promised. We have people trenching over our property. We
have people nIDning lines over our property. We have people drill
ing hOles in our property. We have people runnjng wires along the
baseboard inside the units of our property. And we would have no
control over it, plua people going doOr-tcMioor and advertisements
all over our club MUM.

The second point is that evidence shows that mandatory acce..
laws actually may~ competition. Large incumbent service pr0
viders are able to block small innovative often leu expensive pr0
viders from entering the marketplace due to the time I.nd espeDM
it take to recoup their investment in the wiring of the property. It
will also place building owners who offer these services to their
tenants at a competitive diaadvan?'f8. Owners often plan their
properties with their own wiring and, m many m.tnces, the entire
system. They should not be peDalized for providing state-of'-the art
facilities to our tenants and residents.

We have in three properties provided cable TV service to our
residents. The way we recently got involved in it it because the
cable TV company reft.IIed to run the wiring inside. We said, 0kllY,
we are going to run the wiring inside, we Will own the system. We
provide, for $28 a month, the same service that the cable TV vir
tuall)' the same service that the cable TV company c:harges about
$44 m our area for. We have to be able to recoup the coet of our
investment in these inltan....

Third, manda~swill invalidate contractual agreements
already in place, erociiDJ competition in the~
Many owners and teiecommwucatiou providers have esclU8ive
agreements to provide services to their residents. Without esc1usive
contracts, many small innovative providers would not be able to
enter into the marketplace. Mandatory sceeu would violate these
contracts.

And, lest, we believe that mandatory acces. laws violate the ~
vate property rights of building owners and constitute a talDng
under the Fifth Amendment. UJider Loretto v. Teleprompter Man
hattan CATV, 58 U.s. Corp 1987, the Supreme Court st&ted~
"to the extent that the government permanentlY oc:c:upies .
property, it effectively destroys the owners right to po...., use,
and dispose of the property."

I would also mention that, in that same ruling, it says, "A taking
does not depend on whether the volume of space it oc:c:upies it big
ger than a bread box." It it slightly bigger thaD a bread boz, but
a takin, is a takinar, period.

And Just a cou]lle of brief personal observatiou. I am a pretty
simple guy and I don't know a whole lot but I know a couple of
things. And one is that _ appear that we may actually have some
property left at this point, private property ~ht. If this type of1.
islation is passed, we are going to lose that nght, plainly and sim
ply.

------ ---------------- ---
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We are the individuala that take the risk to build the property
in the first place. We are getting ready to start 12o-UDit apartment
project in VJrginia BeaCh. We have put $6.5 million in land and an
other $2 million in equity into that property. We are the 0DeI tak
ing the risk. If we don't provide, whether or not negotiated, mul
tiple acee.. for things to residentl we won't rent the property out.
The marketplace is working, u Mr. Bia said. But to require thia
mandatory acce.. I think is prepoateroua. We are the on.. ta!dDIJ
the risk.

The only other thing I have that I kDow iI that aDy time I am
in a discuuion such u thia and there iI a group of ~rtI and
lawyers on the other side who are tell!ng me that I dont have a
problem and itil in my but intereltl to do thia, that iI when I
really know I have a problem.

I wu concerned when I came up here to testify today and that
is why. But having heard lOme of the testimony, I am acared to
death at thia point. I believe the marketp1acl iI beginn!nl to work.
I believe, U owners and manaprs of.:::c.rtiel, we realize the ne
cessity of having the but available available to our resi
dents. But p1eu8 do not make thia a mandatory IIXUI Tbank 10\1.

[The prepared ltatemant of ADdrew Heatwole fol1owl:l

1'REPAIIZD SfATEMI:N'I' or ANDuw H&ATWOUl ON 8I:BALr or TID NATIONAL
ASsoClAnON or RIWll'O"'loMD TID bI82mm or R&AL ElTATI~

Hello. MI lWIIe ;. ADdrww H_&woI& I .. IJ*'lrIq .. beIuIIf' at tbe NATIONAL
ASSOCIATION OF REALTORBe wbo rep_ta 1MUi1 730.000 REALTORBe ...
tionwide who aft inYOlved in ell upecta til the _ ..ta ,",sf-sn, UIlI tbIir elIIli
ate. the lnatitute at Reel Eatata~ .m- m_L

1ft men... 24~t
of the nation's conwntionellJ ftnan pi a-.at IlDita uuI 44$0(U. ...
tion's oftlce build1np I .. e REALTOR. from·VirIinl!l Beacb, My part.
ners and I manap 1800 mulU&milJ IlDite~ VirIinla. haft built e~
proximatell 3000 multlfamill IlDitL I ..~ til speek here IMfon tbe CllIIIIIl1t-
tee on the VV1import;sD.t~ at ter-.m'.Ullcatiola8-. .

The NATIONAL ASSOCIATION OF REALTORBe UIlI tbe IDal:Itulls at Reel E.
tate Muapmat neapi. the ebenlin, arad ..... t.....mUDicatiau~
and the need til Prlllllote competit:loD in the JDaIbtpJUe. Our cutlImen, neidenta
and tenente, deDland new aDd IllPbiatlcated te' m'.Ullcatiola8 ...,..h/I~ UIlI
auch~ increue the lIWbtabiIItJ of our pnlPertia CoueqqeDtIJ, _ haft
an incentive tAl eeteliliah~ thet promote tbe -n beiDa at eIll'5Pideiata .
Ovcrvilul

We stI'onI!1 oppose eftbrla sw:b .. thoM beiDa cIi8cu.-:I todal, wldcb -wi I*"
mit unreetricted __ til priftte pI'lIPIIrtJ for the iDItaIlat:loD at ter-emui
cationa..me.. We~.~.,. _ for a vaNt1 at_ FInt, leliti
mate re8IOU aiIt for.~OWI*'I ucl~ to m.jnte;n CODtral 0..-~
cesa tAl buiIdlDc.,..,.. UnnetriCted _ could IlI'Obibtt _ UIlIIIIUIapn &om
properiJ opantiq their PiCpU1lM. It -wi~ tbIir ah/Ii~~p'.'aiNl
manep romp. buildlnc.,.- in order til ........_t asf8tJ. ..w
shon thai lIWIdatllrJ __ Ia... aetua1ll '- competitiaa. Lup inc"mNllt
service prowidan aft aNa til b/Dck aaWI, innovative. oftIiD J.- apenaift prowidan
from entariDI the~ due tAl the time UIlI apenM it take. til -. their
investment ill the wizinI ftla Pl'op6i t). It wi1l a1lIO place !Iu!Jdlq __ wbo oft'er
these same~ til tbair teDaDte at a comI!'titift diaadftIltap. Ownan often
plan their~ with their 0WIl wiriDc. aDii 1D IIWlJ inltaQMS, the eatlft~
tem inatalIld. 'We sbould 1Ult" be pen.llnd 'for pnI'ridlq wtat;e.of.tJle.art faeilit:iM til
our tenante and neidentL Tbiid. lIWIda.,. _ wi1l inftlldat8 caotractueJ
qreemente alnadJ in place. ftutbar erIlCIlq competit:loD in the mubtp1aoL MaDJ
own... and teIecommllDications provid.. have acJuaift UIlI~~
tAl provide~ til their tenentL MaDdatllrJ __ -wi violate theM_
Laat, ... beli_ that mUldatllrJ __ Ia... violate the priftta pl'llpertJ ripta at
buildinr own.... and constitute a ts.Id.,. UDder the Fifth AmanclmenL
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vestment .."... tim.. To permit ._ to thae propert:iae will cre.te • CODfIicl: in
which tbeM alat:iDI qnemmte·would be UDdmiliDed and even violated. TIWo 
would place aD 1IJIftUOIlab1e iD1iiDpment upon the ffte.marIm and could spawn
num....... lawsuit&. Without the ability to recoup cmte tJuocuP escluaiw CODtracte,
maD) of th_ bIlRn_. would not ha". the f1nlDci.1 ability to eIIter the market
place, thua 1imitiDr competitioa for tbeM .-.t-. Mudator1 _ laWl prohibit
th_ ura....m.nt&, and allow bi& proviclen to pueb the IIIII&IlIo"Rn.... out of the
way. Excluaive CODtraete allow jlroperty 0....... to DeIOtiate the beat pouible COD
traete for both prica and levaI of oarvica, and anabIa ..... provlden to enter the mar
ketplace aDd economical1y compete with atabliahacl bi& COIDpaDiH.

MOIUilItot7 A..-. JeoptJrdiza Pri_ Propmy lUI""
Priv.te property riPte arein~ to th1a dlxuaaioD. TIwe are oevera1 court de

ciaioDa thet haw mown thet IIWlilator1 _ viola_ the Fifth AIP"""'IIIt to the
CoutitutioD. In Lcnttou. T.k.P.r0rnpt6 ManIuI#tJa CATV Corp (58 U.s. 419
(1987)), • New York otetute proviIled thet • 1aDd1ord muat~t • cable teImaiaD
COIDp&117 to iDataIl ite wiriDc on ite property, and CD 0D1J d_.nc1 Jl&~ up to
an amount detenlliJMd by • otete """,miaROD to be _.ble In N_ York, th1a
amount .... detenlliJMd to be SLOG. TIle property _ bnIuIht • claa actiGD ouit
apiDat the city otetiq the wiriDa __ • taIdQ without Juat _peaaaa- TIle _
came befon the SuD....... Court, who ruled tliat the state of N_ York couJd DOt
recruln such uoa at private property without juat _peaaaa- 'l'Iw1 ruled that,
....hen the character of • lD'/WDIDeDtal actiaD ia a pat. ._~ Dh~ -.patiall
of real property, then ia • taIdu to the~ of the o=ap&UoIi without~
tow~ the actiGD~ anlmporiaDt pubIll: baDaIIt arbaa 0D1J miDi,.1 _
nomic impact on the _.' 'l'Iw1 fUrtber oteted, that "to the &llteDt that the ....
erDIIlent I*m&D&DtlJ occupi_ ph~ pl\ijNit), it aII'ectiwly~ the owIiior'a
ridlte to pm••, uaa, aDd d1opoja of the pi~.' LaatIy, thay riII.t that "the
caDle iDaWlatioa on the appalWlt'a bWIdIDI cOutItutacl a~ UIIdar the Indi·
tiona!, =... occupation teot, oiDce it iJrio1wd • dlreci~ ....chment ofr!:.r:t' wires, bolte and --- to the buiJdlD&.' In Liuliu II. &utA CcaraWsa

al COfUIdl (506 U.s. 1003 (1992», the court aimll.arir ruledthat.~ _
patioDa by thbd partiN are mara libly to e&ct taidDp thaD otMr ph1aIcU o=apa
tiona.•

Furthermore. requiriq property ........ to pi'lI'IicIa "aa-dIacrimlDator1 __ Ia
problematic beceuoa _ may aInady be uaiDI thalr vaIuabla jiLGpu&) for o&Mr
purpooee. MaDy bulIdiDc _ alraadJ 1_~ CD thalr rooliI to c8I1uiar and
digital phona COIDpanj. In thaa-. the __ oftaD~ • mCDthlr p&)'III&IIt,
and may"""" iDcluda • _us ahariIIc t. LetlIa1atiall to allow liII' JiaaDda.
tol')' .ccaH wou1d violate a priftte riPt to ..-ate -.us in th1a _
ner.

CoN:tu.it>to
I thank you far th1a opportunity to pr IIIat the vl-. of NAB and IBEM lID th1a

very important iaaua. As you CUI __ haw .,..,.....". aD De OVU' the piGCP .t:*
of foderal 1egiaIation J*'IIIittil!a the UD1Imited &IIIl .-t:ricted _ to Jlri!ate
property for the iDatallatioa of taI_,UDicatiall~~, &M CoD
gnu cIa1eDtacl the .uthority~ teI_mUDicatiallo reform to the Fodual Commu
DicatioDa l:ommi,ejm ". Com-j=m rniewed the~ of maDdat:ol7 .....
throuIh • public """,m.t pr' , &IIIl cb-. l1li& to _te a fedua1 DOI/l:Y in th1a
reprd. I stl'oDIiY \UP you to i. .d- the DHd for ouch Jeclalatioa·.t thla time.

Mr. TAUZIN. Thanlr. you. Mr. Heatwole. You can be scand of
, them. but don't be acantd of ua. . .

We are pleued to welcome the manager of ancillary servieea Ma.
Jodi Case, Avalon Bay Communities IDCorporatec1, hare in Alaan
dria, Vll'giDiL MIl. C....

STATEMENT OP JODI CASB
Ms. CASE. You should be frightened of me, however.
Actually, I am Jodi C.... ram a manager of anonary Services

for Avalon Bay communities. Avalon Bay is the ludin:urovider of
quality affordable apartment living. Our firm owns man"PS
and actually baa in the development pipeline more than 50,000
apartment units that would be combined; not 50,000 in the devel-
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opment piPeline in 17 different States. We clearly take pride in
~ providing what we consider legendary service to the people who
. live in our commlinities. . .

I, too, am frightened. I am here today to actually augment what·
has been discussed previously. Vuginia is not a mandatory access
area where you currently operate. Avalon Bay does have commu
nities that are currently operating in forced access States. I come
to you with examples, the real prolilema, the real issues.

You had mentioned earlier that lOU thought thet thiI might be
some type of mud wrestling, which 18 ve7 appropriate since fhave,
typically, mud all over my face because am in mud. I am in mid
dle. I am in the trenches every siJude day. The residents, the com
munity managers. I am not a CEO. I am a manager of the tele
communications services for our communities. One pe1'IOD. 1 am
not compensated by any amount of revenue that is generated, be
cause, clearly, with contracts that have just been ducribed, we
spend a lot more on attorney fees to try to ..t that~ out.

I am here today on behalf of three princlPal trade .._tions
representing the private apartment iniiuatry: the NatioDal Multi
Housing CoUnc:il; 1ts afftliate, the American SeniorsHo~ Auo
clation; and the National Apartment Alaoc:iation. A written state
ment has been submitted to the subcommittee, 10 I will Umit my
comments fortunately for you to lOme of the specific ezamples and
observations on the key issues of forced access

I don't have any Ilrops and I wish that that well, I don't have
any props, but I do have I don't want I wish that wam't a prop.

While there are uttemely important constitutioDal aDd pnvate
property rights issues ssaoc:iated with implementing forced lICCUI
for teleCommunication providers, my comments wilf only fOCUll on
the .Ilractical market and physical effect of such polic:iea. Remem
ber, I am in the mud. I am Imee deep in the trenCh of thia. When
choosing an apartment, moat residents demand the beat available
telecommunications at the level they caD afford, alo~ with other
issues. They will not consider communities that don t have tele
phone, video, Internet service. AI a result, apartment owners face
a very dynamic and competitive enviroDment and telecommuni-
cations services are part of that market. . . .

At Avalon Bay, we confront thiI challenge every day. The 120
units that are being built in Virginia Beach. they can go acro8I the
street and c:hooIe another community. With a great deal of choice
in the marketplace, we hope that ther .('bOOM our communities for
the key atones of Avalon Bay, being high quality of living esperi
ence and outatalldfn. customer service.

We, too, lib competition. reality cont'racta. We /mow, unfortu
nately, from direct, Brat-hand uperience, that forced acceu stat
utes mean leu competition and leu choice for residents. Why? The
threat of a large establish;:"Rrovider being able to come onto the
property drives away the er competitors who do not believe it
is worth the economic risk. The economics just aren't there and our
residents suft'er because of the lack of competition.

I want you to consider the language that wu just read. In a
forced acceaa State, where there is no competition, we have no op
tion. We must abide by that language or we don't have cable or
telephone or Intemet, which actually occurred in one of our Mel-
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ville. New Yon. communities. It was a brand-new construction-We
sent _ral RFPs out, had a lot of interested parties. lOme of
which are here. Unfortunately. being a fon:ed access State. it Lust
wasn't economically feasible. The number of units. et cetera. The

. cable comJleny wu certainly had the upper hand and UI8d tactic:I
s\:ch as: Hsre is our ·agreement. If you would like us to provide
service to your community, you must sign this ag:reement. And it
contained lenguage that was amazingly onerous. We had the PUC
involved. 90 days'went by and new residents moved in without
cable television. Cable television; 90 days.

In New Jersey it·is the same type of ICenariO. Because of fon:ed
aeeess there, the private cable operator has not been able to sign
up enough residents and have turned their attention to States that
do not have forced access

'By the way, this particular private operator has approached the
multiple system operator. the ti'ancbj- operator. about semng
their systems. They are completely removing themselves from man
datory access.

I could go into more detaila on these and other -:=r'" but I
do know my time is limited, even though I could s u much
as you would like me to.

Some telecommunicationa providers have begun se,lring forced
access to apartment properties in the name of openinr the market.
Fortunately. the legislatures in Florida, Georgia. IDdi'ne, Iowa.
and VlJ'ginia have recently resisted the lobbying preuuru of the
telecommunicationa providers and rejected fon:ed access propossls
Faced with defeat on a State level. some of these providers are
turning their efforts aqreuivel • . either- the State public
service commission route or~~ederal Government for
help.

Why do the telecommunication providers saIo::t they need
forced access? Landlords are not openin( ~ir ? On the one
hand, they complain to the State and Federal legislative and regu
latory bodies that commercial property owners are blocking the use
of new tecbnologi... On the other hand. ho_,er. _ hear in preas
releases the signing of one new customer after another.

You had invited landlords to come today, tboee that are the gate
keepers and none _re available. I belieVe because there are zero
landlords out there that are gatekaepers. there are none to be
found. We would uk why the7 simultaneously tell policymaken
that they don't have marbt entry and then tell the ishanholders
and potential new investors that the marketplace is gobbling up
their products. It would believe that they believe that fon:ed ecce.
would make the market for their ~uets even better or verypos
sibly some mar..::t to sign up J1,JIt enough of a market 10 they
can sell to the compani.. before the harsh economic realiti..
of forced aecus are realizid.

The providers who are&:hing forced scce. have also chanpd
the materials to call for . is a nice one resident and conaumer
rights, instead of fon:ed access,~ that no one would be
against resident rights. We say, pI.... dont be fooled.

Avalon Bay will never lose Sight of the larpr field of oppor
tunity. We will stick to our core competencies: Iales andcuatomer
service. We will continue to create communitiea where the Telecom
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"'"Act initiBtives are-" enhancements that make chooaiDg in Avalon

Bay an even more attractive and compelling choice." Remember, if
. we 10M one resident and that rent, any deal that could have been

struck wu not worth it.
Thank you and I will be pleued to answer any quationa.
[Tha ~repared statement o( Jodi Cue (0110_:]
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1DOIIJItib& • cIIIb OD • balcoaf~. tlo credit ia liven to the fact that the dish
mirlbt be _tad in aD UDIllr. sil_. No credit ia iii i"a to the r.ct that it milht
be • hiIb·ria buildiaC ia • daaprowlly h',h.wiacI &lid ,_ location in tha COWl'
try. A salalJita cIIIb ia "siDlilar to • dr..k ehair or • bicyda OD • baJcoay," ia what
we have beard. W. uaun you., bicycl... and cIecIl c/lain U'lI DOt mouatad oa the
top or baJcoay raiJlap. WheD • hiIb wiJrd bl..... ODe or til-. cIIIbaa off oato • 10WII
c:hlld. we cIoubt that tha FCC will be~ to pay all or tba lepl &lid mlldical dam·..... ..
WiU "N.w" &rvia N:tU4iJy ". houiMd'

The .bility or • ~mwUcatioaa provider to UIiJD • coatract to aaotbar pro
vider IhGuId be or INAt ooac:em .. yIlII aaalyu the muiU <iwallial UDit marbt;
Maoy providers do DOt actually provlda PfOll'&DlllliDl or ..mce thep~ with
which they ooatract. laataacl, tbey tum ariuad and aaaip tbair raCtatly acqIIind
coatracta to othar proyi<I.... Thi8 traalactioa. which ia eIic:ourapcl by forced .
1&.... doaa DOt actUally t'urth.- tha oompatitive p_ or creata • more vibrant
IIW'katplace. '
Cottc!uMDtI

Apartmaat OOIDIDUDity owaart'1DaDaprI must be abla to chooaa the bMt ..w:. for
• liven OOIDIDUDity tma • broad array or Nliabla provicMn. Fotad _ actually....* 1_ oompatitioa in the mubtPlace.

The te'-muaicatioaa IIW'katp.... ia hlIblY liDlpel:i1:ive and m-aUve prod
uetl are oomiaI aJoaa eveJ)' clay. Apanmaat OOIDIDuaitiaa are taidaI advaataaw or
th_ ..... prod1lcta wbear_ aDd WMnwr appropriate. llIi juat .. _ IDliIrer8
do DOt put aaw aDd uatriad prod1lcta in ......partalaDt 0WIHIrfmaaapn aaad to
make sure that • liven prodUct will ...n aDd that the MI'Vict wlU IMi then wbaa
the product bruJaj dowa: Just bec:a.... __ claima to be • tell m1Ulicatioaa
pnmder d_ DOt _ that tha producta or that oomPU.71bou1d haw aD ._tic
li_ to oom. into a atwa apalUDaDt oommuaity in tile nama or "taaaat npta.'

W. repeat our pNVioua atamaat which ia baed~ Ktu1 _pri_ in tha
marketplace: aduaivity in • popaphic _ IWU1ta in '- oompaliUoa. H_.
Illduaive coatracta for a pvaa _UDity actually worK. to the -.et at the .....
deat bec:a.... it utow. aD .partmeat oommUDity~ to ~ta the
best poeaibla coatrac:t for both price aDd 1aveI or..mea aDd it eliabIeI DeW pl'OYiclere
to eoonomical1y eater a popaphic market aDd oompeta with _h1ialMd providan.

Mr. TAUZIN. Thank you, Ma. Cue.
The lut two witl18lH. represent cable and then broadcalters. So

we are pleased now to welcome Mr. Larry PestaDa, vice president
of engineering for nme Warner Cable for your diIcuuion. Mr.
Pestana. .

STATEMENT OF LARRY PESTANA
Mr. PESTANA. Thank ~u, Mr.C~ membersoc'the sub

committee. My name is Larry Pestana. I am the vice ~dent of
engineering for nme Warner Cable in New York City and I appear
today solely on behalf of TIme Warner Cable and not OD the tiehaJf
of the cable industry in general.

Time Warner Cable'. New York City's system serves perhaps the
greatest concentration of multiple dwelling units or MOU buildinp
anywhere in this country. In Manhattan alone, Time Warner's
cable system HrveI over 30.000 MOU buildings, aceountiD(r for
850.000 residential units. TIme Warner is currently enppci in a·
llUIIIive uppoade of its New York City syltem. Upon completion,
Time Warner will be able to provide additional tiers of digital servo
ice, including high definition television as well as high-speed cable
service.

nme Warner Cable has invested millions of dollarl to inata1l its
broad·band distribution facilities in MOU buildings in Manhattan
alone. Continued ownership of these facilities is i:rucial for us to
offer a wide array of Hrvices to our customers.
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I would first like to spe~ to you· about the-·access to~pl'3mises
issue. M you D14Y know,in many,States, includin3 New York, cer·
tain video providers elijoy statutory accesato premises rights. Moat
States, in enacting ac:eesa to premises laws, have limited their ben
efits to locally fr8nc:hiaed cable or-raton. Thir is becaUle unique
public interest responsibilities onncbiH cabl.. operators such aa
public access channels and universal. service. By contrast,
imfranchi.sed operators do not have similar obligations. In fact,
they make no secret of their policy to serve only uPsc:aIe and high
density areaa, a strategy often referred to aa cherry pickiDg or
cream skimming. .

It has been SUJlUted that a national ace.llto premi'el law ia
necessary for videO service competition to flourish within the Na
tion's MDU buildinp. Such legislation raiaeI tbomy iuueI relating
to taking of private property witbout just compensation urt,.&f:"
motion of competition. Conarreu has declined to adopt such •
tion in the past. We believe that the beat approach ia to continue
to allow each Stete to adopt any appropriate' 1egialation tailored to
adchesa the unique situation faced in that particular State.

Let me tum now to the related but distinct iuue of I en.. to wir
ing. An incllmbent provider has invested many tl»uMndi of dolJarl
to inatall and maintain the internal distribution system within any
buildinlf it serves. Allowing a competitor, carte b1lnc:be, to hflb.jack
Time Warner's property for its own UIe and benefit does not con
stitute legitimate competition. Furthermore, if TIme Wamer ia
forced to tum over its wiring to a competitor tOr a particulalo unit
or building, then it ia precluded from uaing the wiring itself, not
just for video, but also for high-speed modem service, telephony,
and other alternative servieeI. Any competitor that wiIheI to com
pete within a particular building should be required to conatrw:t
and pay for its own facilities.

In the 1992 Cable~ Con8rea directed the FCC to adopt rm
the positioning of wiring insiae a subscriber prem!sel upon termi
nation of cable service. M the 1egialative history mlw clear, in an
MDU contat, this provision waa intended to applT. exclusively to
wiring within the four comers of an individual reI1dent's unit, not
to the internal wiring inIta1lecl in the common areas of the build
ing. In conatruc:ting the ru1u, the FCC waa wise not to move the
cable demarcation&:::.:~ location of the current telephone ..
marcation point. . cable operators' abilities and incen
tives to offer non-video servieeI to MDU residents would have been
destroyed.

, Unlike in. narrow-band telephony contest, a broad-band pr0-
vider such aa a cable operator must retain exclusive control over
its entire internal bmad-band dietribution iDfraItn1c:ture if it ia to
offer any combination of voice, video, data tnnmjllion services to
MDU residents. In the spirit of the new FCC ru1u, TIme Wamer
is actively working to resolve the often contentious iuueI in this
arena, such aa ah8red UIe of building molding, coordinating inatal·
lations in newly conatructed buildings, developing policies to pr0p
erly handle customer cbanpa in buildiDp wtiere we compete unit
by unit. "

Finally, allow me to b~bl~dresa the iuue of exclusive con
tracts. Exclusive contracts' . it the ability of MDU residents to
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obtain services from competing providers. There is no COLleJ1lUl on
this illue of ~Ulivecontracts to serve MDUs. VarioUi cah.le oper
ators, incumbent telephone companiu. and competing providers
have taken poeitions, both for and against ldlclUlive contracts.
Groups representing MDU owners understandably oppoa any re
strictions on eu1U1ivity. Time Warner is prohibited fiom entering
into eu1U1ive contracts in New York City, which hal led to 1ignUl
cant competition. We would favor a ban on _elUlive contracts. 10
long u sUch a reltric:tion applies to all providers equally and recog
nizes the sanctity of contracts.

There is just Do legitimate, pro-consumer reason to discriminate
between providers when it comes to uclUlivity. Similarly, any ban
on eu1U1ivity.should:J.,ly to all communications ~:.t:3.ually.
For uample, if the Ulive agreements between and
video service providers are banned, then uclUlive qreeDW1ts be
tween landlords and telephone service providers a1Io Ihou1d be
banned. Moreover, any ban on eu1U1ivity must not interfere with
ensting contracts. Accordingly, any such restriction Ihou1d operate
on a prospective basil only. . .

Time Warner rully lIIreeI that landlords are often the greatest
impediment to competitive alternatives t'or MDU residentL If land
lordl were banned from aa:epting consideration from telecommuni
cation providers beyond the Domlna1 t'or the space occupied by the
providers' facilities. then the landlord would have a~ incentive
to accept providers bued on the quality of servic:eI o1fereci to MDU
residents, rather thaD the provider offering the larplt pi_ of the
action to the landlord.

I thank you very much for your attention and I look forward to
your queltione. .

[The prepared statement of Larry Putana t'ollo_:]

PRzpAllZD STA'IDBln' or LAIIIIY PaTAICA, VIa: I'ItiiiiD&Wr or I:NoDmDDro, TDD
WAIIND CAlLI: or NEW Yo_ em

Mr. CbainDaD, m_hen <II the ",lwnm1-. mJ _ UI Wn7 PD' M VIae
Praid...t <II Enrn...mc <II nm. W_ CaIIIlI <II New Yen CIt7. lA tbla --t)',
I am ~sjh!. f... i.- Nlalllla to the cIesiID ud~ <II nm. w_
Cable'. cIiIVibulloD~1A N_ Yea CIt)'. mucb <II tbla pI.uH UI mm"od
insid. mull:lple dwe1llDc W1it, ... MDU,~ IUIiDlr in .. fraa~
with juat • h WIila to~ with !nuIdI'aU <II uait& TIme W_ CabIa I11III&
cOllltaDtly .-lIt to ..-iIiDate with odier video provtden in N_ Yen CIt)' who
off... compal:liift altlnlal:l_ to MDU NlidlallL I am II.- to _WIlcate to 1llIl
TIme W......... II ...u II .y _ iIIdiWlual pa. l:Iw, OIl __ N1alllla to _
tea to Iouildfnp ud iDaiM wiriJl& I appall' taday oaW7 OIl babaIf <II TIme W_
Cable, uui IIIlt OIl babaIf <II the caliIa iDduatr)' ....-.ny.

TIm. W_ CabIn N_ Yen CIt)' oyatem ...... J*'hapa the poatllt __
ceDtratioA <II MDU bo"'MDp uywbora in tho ClIWlt:l7. lA Mailbattan u-. "..
Wom..... cah!a IJSIiIm ...... _ 30.000 MDU ==- ._01:1,. llIr _
850.000 reoidIal:la1 W1i.. TIma W....... UI CW'mltly in • IIIUIiw u)lll'&dlo
of ito N_ Yen CIt)' .,.tam, whlch, UJIOIl complel:loD, will alJow ... to prlMda ioddi
l:IoDa! l:iII'I of dlcltal Cah!a ..me.. iDcIudiDI HDTV, II ...u II hicb ...... cah!a
modam..mc..

Cabl. syotem ucbitectuft in aD MDU ..-.ny iImllfta tbna buic ....·tI
Fln't, there .... tho n... cabMo which typiciIIIy ruD YWtically thrauPaut tho bai&bt
of the buiIdiDc. At Mcb fIaor. there UI UIlIa11y • jUDCl:ioD baz ... 1oCIdlo& F!IIID the
lockbox, .....te baIu ruD cabMo .... iDIlaIJld rIIIIIIiDlr to Mcb W1it OIl thet 0-.
althourh • hama run UI .-al:imII oband by __ thaD _ W1it. At the domuca·
liOD poiDt. tho home ruD IDtII'I tho individual UDlt, whore tho iDaiM wiriD« thaD
nms to each TV lit ... other dlYice in the 1UbacribII". pnmiIa
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costs of inataJlinl its diltributlcin iD!rutrIIcture in·an MDU. it abould rAt be !'orad
to llive up OWIWihip or CllIltrol of its property lOle1y for the beDeftt of a competitor.

An iDCWDbellt provtdar baa in..... maDy !loo".ad. of dollan to iDatUl and
maintain the inl8rDa1 distributioD syRaal within &DY 5itMrftL IDdeed,
Time Wamar bu spent lIWIy milliODl of doIlan to wire the ofMlllhattan
alone, &DcI it is clear thet TIme Wamer must .-in .........mp u. wiriDa &DcI
related equ,ip.ment in order to protect its iDYaRment. AI1owinIr'a comD&t:itor cute
blanche to hijack Time Warn.... jiiOperty for its OWDII8& &DcI 6enaflt doee DOt COIl
.tituta Jeptimeta competiticlll. FurtbimDon, if TIme Wamer is !'orad to turD over
its wiriDI to a competftor for a parlicular W1it or bui1cIinI. then i~~Ndudecl from
usiDI the wiriDI itull, DOt just for video, but abo for hiP speed IIIOliem ..,,
ice, telephony. and otber altematlw ..m- AD1 competillor thet~ to com
pete within a particular lll.jJdin, should be nquiftcl ID cout:rv.ct, ad pay for, its
own facilitl-. .

In the 1992 Cable Ad, CoDer- diNcted the FCC to Uop& ruIa. iO.=tth:tr the
&poeitioD or wiriDI iDaide a lubecriber's JIi 1_ 1IJl!I!l ....Ineti... ill c:abIe~
ice. ,.. the leals1ative hlstory makeI clear, in the IImU CllIltat, thla proviaioD __
intaDcled to appiy aclusive1y to wiriDI installed within the faar __ oC aD indi
vidual nsideDta' UDlt, DOt to the inteiDal wlziq inetpo... In the _mm.,.. oC
the buildinJ. In its initial impiamentetioD or tIila pro. '•• the FCC __ true til
leaWative mtent. It estebll.Md ruIa. that p....... a c:abIe operator from ..-riDI
the wiriDI iDaide a tenant's WIit, wild that __t tenDlDa... c:abIe .....~
out ftrst olI'ciDr til sell the wiriDI til the MDU Mridmt at a __eNellri& .

Mon _tiL. the FCC baa ..,.,dd tha ICOPlI oC thla pElI'IIsiaD ...u~ Its
initial intent. TIle FCC imlll'OlllriY IdoDted pn-lunl~ reIitiDa to
"home ....." wiriDI-the wIriiIa iii lIie MDU atiDdlDI from the m.. or~ _
tJuouIh the _mm .,.. oC the Illril ,g",. til the ......... 8ClIW d1NIIlDr WIit.
Th... "home ....." ruIa.~ that the iIfter nceI!lDI DOlioe from tha p:optl'tJ
owner that it d..u. UJrit.by.JlDit or blriIdinI-by,./IVn"lDi 5tioa, the cUIa 0p-
erator muat ..... oC thrw optloDc__the two,.Iw=d= tIie
wiriq; or three, sell the wiriDI til tbe 1uJdIarcI or the lIMP •

On their face, thMe ruIa. dO DOt aillib' wbcw the cable operator bu a lepl rip'
to retaiD ita facilia. in • ""Ud",...... parlicular cu' r cU8amt:iD1Ma ...,...
u is the _ in New York State. In praCti.., Iwwa;=...t;:.FCC bu imprcpari;y
.hifted the bwdeD such that c:abIe operatan c:ouW be to obtai iIQwIi:tIaD
fram a court......,. time the~ oCthe cable openWe r,;,,=t.r is qulEtimed
Th... Dew ruIa. il1ao opera. such that if aD incumbent pro.-a hilme NIl wlziq
is installed within certeiD catetoriea orbIriJdIJIa _terW; It Ia autometfce'iy "-eiI
in. sible &lid the indIWluaI unit Mri1srt liu the riPt to ... ow=rbiD oC
the cabla operators' 0rciIid-. whIdl~ ..... hum ~ ..oil,... outsia fbat
residlfllt'a UDlt. Time W...- ia OODftdmt that the CIlUI1:& will u1time~detc jM
that theM ruIa. _ DOt authoriaed by C""'i _ in the 1992 CaIU Act. . .

The FCC __ wise DOt to IIUIft the cable ilemucatioD~t til the ~lIoa or the
c:urreDt teleplwDe u-rcatioD IIlIUd. the ariDimWD paint oC ea1:I7 (bJIbI1y _
where in the be eDt or the 1mtJ). Ked the FCC iIuIted the biolrdIiuad jIoim oC
de_lIoa to the IIIiIIIIInIm IIGiDt oC -*"7. c:abIe operatan' aIIOity &lid iDiwuti••
to offer IIGD-video ..we. til ImU ...... -W ba.... d ' 6'''' UDIib In
the D&ft'IIWbeDd telephmy -tat, a bE" dbaN! provldw such u e i:lrbIa ~tor
muat .-in aduaift _troI _ Its entire interul bE" dbaN! dIatribatiarl intra
structure if it Ia to oft'er U1l1 b1netioD oC wice, video aDd da. l:nn_1 •aD~
ion to MDU Mrid ts OnCe It Ia !'orad til turD _ Ita entire cIIatributlIlIl .....work,
then ia DO way for it til~ UlJ' ofthMe ..we. to tha MDU's reeideDte.

In the spirit oC the lIMP FCC ruIee, TIme W..- Ia ecliwIy w.' "n, til ruoIve
the often _tIeDlI_ '- In thla ...... such u shand 118& oC buildln,lIIllIdlD&.
coordine~ iDetaIIatime in DeWIy coUructed or nftIrblebed Illri'dl..............
0JIiDi po1iciea til propcly IwldIa wmm- clwIpa In Illrildl.... vrhan _ competle
UDlt by WIit. .

ZXCLIl8M'1T

Finally. allow me to brietly addn. the iaaue oC adu8ive COIll:rMtL Tbe FCC Ia
c:urreDtly eonaicIeriDr whetMr ad til what atIeDt it should allow MDU _ til
enter into acluaift gnementa with c:abIe operatora &lid~ video provlden til
offer.-vice in their bUiIdbIa. Tancllorda he.. aped that a bUlmlllidumft _
_ wou1d Intedere with iheir ability til -..... ad mesimiN the velue oC their
property. On tha otber hUld, acluaift __ iDhIbIt the ability or MDU ....
dents til obtain ..we. &om com~~ But ... such aD adu8ive _
tract cannot preclude the inevitable ODiI&urht of competitiClEL In Its _t procaed-
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ina dealiDa with the iDatal1atioD ,or oft'-air ~tioD cIevi-. the FCC made clear
thet MDtJ resideDla haw the npt- to inatall DBS receptioa equipment in their
uaila, for _pie, _ in "the face or aD udumw coatract between the 1aacIlord'
aad a cable operator.

'Then is ao ClIIllIaII8UI on the iaue or esdumw coat:racla to _ MDUL Soma
cabl. operaton haw UJU&d thet esdumw qnamaala an Dec J 'lly or ualUl for
the eflfcieat marketia8 of ..mce and IbouId be permitted. Other cable operaton
favor competition oa a subacribar-by.aubacribar baaia &ad have UJUad thet MDU
owaen should DOt be permitted to limit ...... to l>uiW.... by aaIIiaa adumw
rigbIL

Similarly, altaraatiw plVYldera have takaa cliverpat poeitioaa OQ tbia iuua.
Maay ~a thet 1oaI·term udlWve qrMmeata an aevuuy to eaabla th.a to
SUCCdIfWly cballan.. iacwabaat cabla operaton. 10 theY should be aIlowecl to m.
into adumve coatNcta, but cabla operaton should DDt. Otban OP~ all adwIift
coat:racla, U'IUiaI thet udIW'fity 18 DOt al a'7 to JlI'IIIIIOta compatitiw eat')'.
Still·others favor aI10wiaa all~ to ea. in to short-term udlWft coat:racla
or DO mora thaD the yean, bUt -W baD Ioapr term udumft coatractL GIOUJMI
repraoaatial MDU cnraara 1DIdantaacIably OPJ.*& any raatrictI-. em udlW'fity.

Tim. Wazur is pZ'Ohillitacl fona eatariD8 mto adumft coat:racla in N_ York
City. Wa would favor a baa on adwIift coatNcta, 10 10aI u aucb a raatridiIlIl apo
pliea to all pr'0Yide8 equally and rac:opiaa the IUll:tity or coatractL Tb.- ia juR
DO lalitimata, ..__to diacrimiaata beta_ plVYldera .n.. it _
to adumvity. Similarly, Ulf baD em adlWvity should applJ to all eommWlicati0a8
.emcee equa1ly. For aump!a, If ud1Wft acn'lIlanla lMitw_ IaadIorda &ad video
oervtca pnividara an beaaM, tb-. ud1Wft qnaaaeala betw_1aadIorda &ad ta!.
pbona sarrica pravidan a1IO should be benN.L MOIw••• any baD em aa:luamty
louR Dot moclil1 or abrapta~ coat:racta, 10 U DOt to vioiata the CoaatitutioD.
Accordialdy, aay web ,.ta'ctl..a~ta on a P'........tiN buia=

Tlma Wuaar tWl1 ..... thet an oftaIi the peataat im t to
competitive ai_uvea for MDU NaidaaIL IIIaac11orc1a _ baaiIad ~
iDa coaaidentioa form aJ_m..weatioaa~ baJaIld the _iaa' NIIt l'ar
the space OCCIIpiad by the J)I'lI"ldaIs facilitlaa, thaD the 1aacIlord would haft a peat
er inceatift to oaIact JlI'I"'id-a baad em the quality of..-ricea oft'arad to MDU naI
daala...thar thaD the proviclar ol!'ariaI the Wpat 'piace ol the act:loa' to the Iud·
Ion!.

Thank you very much for ,...... attaatloa, and I loak ftIrwud to y<IIIJ' quaatIoaa.

Mr. TAUZIN. Thank you. Mr. Pestana.
And, finally, Mr. Mark Prak, spec:ia1 c:ounsel to the National~

sociation of Broadc:uten, a partner of BrooD, Pierce, McLendon,
Humphrey, and Leonard in Raleilh, North CaroliDa. Mr. Prak.

STATEMENT OF MARK J. PRAK
Mr. PRAK. Thank you. Mr. Chairman, nn!ri711 member, memben

of the committee. It is apl~ to be here With you this morning.
I am going to foc:ua a little more narrowly in my comments this

morning. ~ perhaps the chairman wu indicating, this iuue gets
described bro8diy u forced Ieee.. or competitive acee... And ft is
certainly true that~ caD liaten to adJectfvea and figure out where
people are comiDg from. I guea if I were uked to~ in thet
proceu, I would say that I am the only panelist here taIkiDg to you
this morning who caD be fairly c:baraCterized u tal1I:iq. to you
about univerlallifeliDe acee.., becaUM I repreHnt the NAB, which
represents the Nation'. televiIion industry, among other things.

And we are here to talk to you about a provision of the law that
we thought already fiDeI thiI problema. It ia a much narrower flz,
from our point of view, becaUM there is no queation that section
207 of the Telecommunications Act of 1996 wu designed to allow
every AmericaD citizen, regardleas of their income or place of reai
dence, to be able to receive the signals of our free, over-the-air,
local television stations. And, u you know, section 207 required the
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FCC to promulgate rules .to prohibit restrictions on the use of good
old fuhioned t.levillion antennu for that purpose.

The FCC, after a couple of yean, adopteCl some rules and, in fair·
ness to the Commission, they go pretty far, but they don't go far
enough. Where you really get down to fOCUling in on the rules, is
that they do leave some persons in our country, who reside in mul·
tiple unit dwellings, apartment or COndominiUDll, I gueu we have
come to call them multiple unit dweWnp, for thoee folb, there are
situations 0CCIll'l'ing now where they are being denied acceu to .
free, over-the-air loCal television.

Why should you care about that? Well, I think every member of
the committee should be concerned about that for a couple of rea·
sons. The first· is that when you understand how people receive
video in our country we know that 67 pereent of the country is con·
nected to cable; 33 percent of the country does not c:booae to sub
scribe to cable; and when you think about that universe of people,
I think it likely that, for many of those people, they either can't af·
ford cable or they chooH not to purehaIe c8ble. But for those pe0
ple in that universe of folb who reside in MDUs, we are now lOok
mg at a situation where such people can be denied aceess to what
baa become the universal lifeline Service. And I lIllY that not u an
exaggeration.

I was looking this morniIlg. before coming over here to Capitol
Hill, at electronic media ana I see picturea of the tornadoeS in
Oklahoma. And I see headlines that say: TwiIter takes toll but TV
warnings helped. Well; when you get right down to it, we have a
Federal interest and a natioual telecommunications policy that
calls for the existence of an emergency alert system. It calla for a
means by which, if the President needs to, he can communicate
with everyone in our country. It allows local television stations and
also local cable systems to~8~l~ people know when
there is a tornado coming, an , or other Datun1 diluter
or unusual weather that requires people to take cover and look out
for things. And that is where free, over-the-air television comes in.

As many of you know in~ districts, there are television sta
tiona who operate street-leVel accurate Dopl!:: weather radar. I
mean, it is amazing when you _tcb the wea at night, and that
is one of the thinp almoSt all of us dol is you can see the ability
of local weather personnel to predict wnere thiDp are going and.
even u thinp are happening, they can show you down in my mar
ket where I five in North Carolina, they can show~ what streets
the storm is COIIling toward. So it is very helpful 111 letting people
know to get out of t1Ie _yo

It seeIDS to me imprudent to have a national system of this t)'Pe
and to have people who can be ezc:luded from it by virtue of cho1C8l
made by landlords. I don't think this wu a problem, frankly, if you
go back and think to way telecommunications bu grown 10 explo
sively. Prior to the early 1980's, when cable wu really growing and
hitting its stride, most landlorda had a muter antennae for all of
their residents. They wanted to be able to provide this. It wu only
after they had been going to seminars on there's money for you in
video provision to your tenants that we start having these prob
lems with seeing even local television signals delivered to residents
ofMDUs.
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So how shall we solve this problem? Well, we have got another
component of the problem I. don't think it is u complicated u the
landlords make Ol1t but we are also~ right now in this coun
try in building out a new digital televialon system throughout the
United States. That system and all of the co~saiona1 and FCC
policy judgments that have been made are baied on the auump
tion that every American citizen, if they need to, can use and ac
cess a rooftop antennae for~ of receiving local television
signals. So we have got a s" t Federal interest, an interest

. that I know is of concern to . committee, in seeing that this not
become a problem.

What do we uk .you to do? Well, we say the FCC lOt a little
timid on us, with all due respect to Mr.~ and Bill Johnaon,
folks at the agency. We think that the landlords cowed the apncy.
If you read section 207, it is pretty straightforward. It doem't say:
prohibit restrictions thet would inhibit the use or impair a viewer'.
access to television ifyou think it ia a good ides and if there um't
any compluities involved. It says do it. ADd what we got wu a _
lution to virtually everything that I think is a good Workable rule
for which thet!::: to be COJ1il'&tu1ated, but they didn't get over the
last ::.~,:. i. the MDUa, which, a both the c:h8irmaD and
the member have noted in their opening statements, are
critical to system working the way it is intendid.

So I 1\1'" I would say is that one of the thinp we would uk
you to do, we think the rule we pro~ to the commi,pon wu
simple, reasonable, and atraightforwilrd. They did not adopt our
rule. There are petitions for rUlemaking pending or for reconsider
ation of the ftnal order, pending. I guejjf.~' CbairmaD, if I coulcl
tell you what we at the NAB woUld to have you do, 11 we
would like to have you put your arms around the representatives
of the FCC and tell them to go back and it 11 all rilht to go ahead
and adopt the approach that we have advocated.

And I might just say at the ending here, before we get to~
tions, that the fact 11 the rule we have taken and Dl'OlIOIed wa de
signed to leave the statui quo, in terms of indivicfuaf buildinp, u
much u possible, in the haDdI of the individual building 0WDer. If
they use a master antenn.e, they have to. First the tenant hu the
right to use an antennae. If the buildin« owner doem't lib- that,
they can provide a master antenn.e, whIch we all know for maJlY
years wa no b~ controversy. If they already have an arranpment
with cable television to provide we know that local broadclIIt sig
nals are carried on cable television then that would be good enough
as well.

, The key point, at the end of the day, should be that every Amar
ican citizen, renrdleu of whether they live in an MDU or stately
Wayne Manor liave the ability to access free, over-the-air local tele
vision. So I will say that. I Will leave it at that. I don't think it 11
near as comD1ic:ated a my friends who are real estate intereata
make out and I will be hapPY' to~nd to questions.

[The prepared statement of Mark J. Prak followa:]

PREPAJIEIl STATEMEN!' or MAIlK J. PIwt. SPzc!AL COUNSEL TO TRIl NATIOHAL
ASSOcIA'I1ON OP 8ROA1lCASTE11ll

Good momiJII. My _ ia Mark PraIt, &lid I ."pear on behalf ot tbe N.tIODa1
Associ.tion of Broadcutan. NAB ia • l1ODoprofit, mcorporatecl uaociatioD ot tal.-
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aV<.ilable to my residmt wiabiDc to su.bacriIN to aucbp~ at 110 llN&ter
ow, ..,d with &q"winlent quality ... wou1d be available fiom an iDdMduai antemla
inatel1atioa.
-/IIAB proYideil commenta aDd r8Jliy _enta to the FCC on th8ae points. On Sep-
-.ber 25, l8lI8, the FCC iAued an Order den' reo:onQderation of ita 0I'iIiDal
rule~ tM u.e o( JDtennu and other OT~ equipment.by penona other
tluu1 u.e in MDtYa and that tha MDU iaaue would be acldreDed in • IU1lIequent
order. _. _

On November 20, 1998, tha FCC iaaued ita Order ...tiq "'Iideo hawe" UId
"ha·...nota" baled on • citiz...'a AIid_ in an MDU. NAB and otbaN petitioned
the.FCC in January of tbia yaar to .....naid... ita decilion~ petltiona (or __
.id....tion nnnai4 pendiJlI.

The (oIlowiJc UJWDent uplaina ..hy tha Commiuion'. IlDal rule f'ai1a to lWlIIJ
the intent of Conar- in adoptiDI Sectian 207.

IL nm COMMJS81ON WItS IlIJ'IT BOUND TO AIlOPI' AN AN'I'I!NNA PRDIIPI'ION RlILI
WHICH APPLIBlI· TO IIUlinPLB IlWBLLINQ UNI'I'I AND O'I'JIU snm w..y SJ'I'I1ATal
PROPtIttitS .

The- rilht of ell cit:laena, IIIl matter wbare tMy N8ide, to haft __ lllI video PJ'Oo
paminc Mr9icM of. their cJ!ooeini is llmdaIIIent:elllll Caaaz 'mal _lDIica~
policy. 1Ddead, • primary objec1:lft of tM CommUDicadona Act of 1934, U am dd,
(the "CommUDicallona Act">, is to "maIIa I.ftlIable, 10 far U p: zNe, lllI ell. tM i*'"
pie of the Unitrl Ste....... rapid, aftlcieDt, NI.tioD-wide, uid -W·wide wino iuId
radio commUDication .me. with adequate fadlitiee .t __,hie cbe IV" Sao
tion 1 of the CommUDicallona Act does nat _pt pel I .,. Iivinr in.~
condolniniwna or other IUcb NCd== For cIeQd.. the Comm!.- baa -ebt lllI
impl_t tM Ccncr limal policy retIectrI in Sectian 1 oC tM e-unial~
Act by alIooa1:inr taIm.Ioa~ to _WIitiee~ tM _tiaa. mlO
doinr, the Commi·lioa'. ftnt priority baa beeD. to _ the .,..neM1Ity oC .t leut
one tel........ .me. lllI ell 01 the~ of the Unitrl Ste....• A __ llriarit7
baa beeD lllI make CllIIIpetinr tal89ialaG -aipaia .ftl1abIe lllI ell peopIe.' TM _tila'.
televiaion braadcut .me. is _ IIWure, nbiquitoua and _petltIft; 9iItuaIly ell
citizens ..-iw at leut fOur CllIIIpetinr -.tbe-alr teImaIoa .. f1= UId maR _
ceive many mora. to. ADplea, (or aampla, J I if• .me. a- 17 taJmIiaD ..
tiona.''The rilht of citizens to ezVo'J' t1ninh!MtrI __ to Yidao pnlpUIIJIIiq ..... on
apecial importaJlCe with raapact lllI -.u.alr taleviaioD~ Oow-u.alr
televiaion Nmaina the com.ntozIe oC the nation'. video deIi~ .,....., • .,....
thet baa beeD upendd in _t ,..,. by cabla taJmaiaD, VCRs, DBS, MMD8 UId
other Yidao deIi~ t;«!mo!op-' Neo.lbai_ w-IIlal_tbe-m taIlrNIGa is
the nation'. free, W1iveraal talevialoa MrViee, UId It Nmaina tM _ by whk:b
all Amaric:ana,~ oC IIn'nclaI _ CUI reaift taIe¥iakm _ 114 _
lion. entertainment UId Iparta pI'IlIIlImminr.~,Conp_ cIetanninad, in
adoptiDI Section 207, that all cit:laena, ..1IatIJ8O they _ or raat • hoaIa, cmdom!n
iwn,to~ or apartment, abooWl be able to _ploJ • IliJDpla roof.top talevialoa
antenna to NCaift the tamoatriaI talrilim ..dona in the~ DWIrat wbare they
live.

Our national cammUDicationa poIIq is premiarI on tM IIOtion that~ ma"
by use of a CODftDtiona! roar·top antaoma. haft __ lllI~ ImrSd=etinr __

'COlDlll1llli<aa- Ad", 18M, • 'lJiI.-dod, 11.41 U.s.C. 1151,
'Siztll1Wpm IIIIIl 01*1: .11CC 1'" 187 (111521; _ aIM, wnw·Tv, 111& •• FCC. 841 F.2d

1521. 1523 (D.C. Clr. 1lIIa).
·ld.
, 7V .. Cabl6 FIIClbooot (IV_ 1MIlL), p. ....911•
• Seeond ANu.al B.port IVidoD eo.,.,. rtiGl&l. FCC -..1 (P Ie d' D .. 11, 1." at

p. 2.'3.
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'Co_'"'-. diu cia- ..... _ ID _ JacaI brHdcu\ __ ia .. NIIoeIocI
ill tho "''''-'''' plo,' Le' 01 tho CobiaT_eou- Pro__ '" Co_'tIaol Aot
or 1992. PublIc Law No. 102-381, 101 __ 1410. <tIdif/Ml .. 41 u.s.c. IlIM. 10 oiIdI-, ou&
or"'-. tbr _ .. lift ill UU:,'t':.\...._ 01_ oiIIa.., n. or o&Mr iIllli"'" •
CUDOCnCIi.,.bt~ t .tUi,· f ~~.~.JocaI""'Cxc_iDl_
eJUCiId tho So&uW&o "-Vftw Aot ("llHVA'~ P.L. ,_, 11 U.s.C. IUI.1'Iio SHYA ...
... 0 .JlUcial _ ...... "-_1iaeuI 0IlP7IiIb' low ID prooide UlliWlli 0 -lulD07
",pyr;pt ID uulIIe _ ID JOa _it tho aiIDU qt. _ -"_ ~ dult
.ipaI by u&oW&o ID Mme diIIt. .......... an wbIG ID ......... aiIUl of at '- Glade
8 ill&ullOUy 6um • local dIIIaIa 01 that -.... Tbo SHYA lIl.- • blailkat COIIlpulaary copyricht _ aidaIIIlli daIl..,. 0I! 1 P 1 m,..-_-. TIia BHVA ia • &nJ4' __ 11 •.,.iIl_ iIlID tba 1nId1'~IMI _ ....... ill OIlP7IiIblli ... ro/IocIa • IoaataiIdIDa c:oa.r-,iona1 ~ _ by tho__Ia ID &aIri . O ........~
Tbot NIIoeIocI apia ill Tbo c.IlIe TuJri_ "«w",.. Pro ' ui COllqlUiltloD
Aa 011-' ..,.,.. wbich _ ... tnna that Ada i&b Demir;oa COGMDl Pio;:re • &be ,.
"","_i ' by __oI_t-"__ ID -. diaIa ........ _ an be""" 1M.-or.JacaI__

'0 Apanmun&l, cccd=illi'JlllO,~ and __ or ",ultiple d-wn. UDI11 wblcb,
IIlldar 111&0 !awl 0IldIGr prtrata_-. pnWIe _ ..- Ilr tbo banl6t of ";dm.. an
memO III U'MDUL'

"Sft 41 U.s.C. H3121.X1l. 315 (poHticaI _e"'io'fl CbiIdnn'I ToIrrialaD Ad. oI1~
Pub. L. No. 101-431, 104 StaL _1000. oui/iI'Id 01 41 .s.C. 13030, -. _. 41 C.F.R.
§73.1930, 73.1940, 13.1941. 13.1942, 13.1943, 73.1944 lpolilicU ruloo~ 41 C.FA 183.810.
73.811 <cbildoc'. TV rulooL
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Commiuion hallef. a .Ppinl hO!3. in the ,implemer.tation of~on 207 tAl the ~.
raelation of .,......tJ>.W' broadt.alit.iq which; of coune. depende on VI.wen beiDI
abl. tAl inatliIl and ua antennu. ."' . '. ,

. '~..-

V. TIlE COIOlISSION IIAIl FASHIONsD-A 'I1lIIEE·PAIlT TEST our OF WHOLE CLCnH WJDCH
, flNIlS NO "silPPoRT IN 'I1IE LEG!S/.o:\TIVE HISTORY

Th., Commiuion· attpliee a tIlrH-part teet in n.luatiq whether tAl prohibit 'over
the-air antenna r-strictlona with~ tAl "COIIIJIlOD aad' netricled" area of rental
property. !he, • .g.• Second R"O. at '17 ("W. ftnQthat Section 207 oblipe 11II to pro
hib.t reotrictiOIlt. on vi.w.... wbo wisb to instalL QlaintelD or ua a section 207 re
ception device within theiJ: I_bold becaua tItli doee DDt impoee an aftInnatlw
duty on prop.rty own..... is not a taIWlr of private propert)'. and dOlI DDt p_t
seriollll 'practical probl.ms.."

Th. Commiuion'. creation of a tIlrH-part leIt in complyiq with the dizectiw of
Section 207 is ';rnptomatic of ite fWJCWnentai miawldciritaJidina of the nature of
the tuIt before .to C"n_ cIirec:led the Commilaion in Section 207 tAl adopt ruIea
probibitiq all ~that impair a ".,..,.. abilit)' tAl ncem the apeci1Ied
video p~minI ..m._ tIlIouab over-u..elr neeption devicea; eoncr- cUd not
direct the Commiuion to pick ana~ 11IIO>II the -aictiona tAl bi prohibitecl.
yet this is osactly the -'tit which the Commiuion'. appUcatlon of the tIlrH-part
testYielcla.

Wfth r-spect tAl each el_t of the C_nljuiou·. thrw-part teet, the C_miuiaa
banda over backward.a tAl avoid the atrairhtfonrard iDlerpNtation thet the plain Ian·
guage of Section 207 com~" M abrin below. when prl!Jllri7 anal7Ud....... the
facton conaiclerad by the ('...",miuiaa IUp~ UleIlaion of the SectioD 207 ruIea tAl
all vie_no inciudiDr lenante in multiple dwellinr unite with DO ...... tAl a patio
or balcony. .

A. The C"mmiAion'. Conetrvdioa of Section 207 tAl ProbIbit Requiriq AftIrmatiw
Action by Landlords w-truee the Meanlnr of the Statute.

In diaeuAinI ite authority uncIer Section 207. the CmnmfAion concluded thet it
did not have authority tAl requift afIInnatlw actlona by IudJorda:

"Section 207 au~ the C_miAiaa tAl _ netricti-: SectIon 207
dOlI not authorize the CmnmiAiou tAl impose~ afIInnatiw ob1ia·
tiona on a property owner or a third party tAl enable the m.... to a SectlOa
207 device. InlerJlretiDI Section 207 tAl rrant~ a ~t of tAl~
common or r.trictecI ...... property for the inatalIation Of the viewv'a SectIon
207 device WIIIlId im~ aa the 1aildIord or _unit)' aaeociation a dut)' tAl
relinQUish """••riM of property." !Hcond MO. at '311.

Becauae th. alenriaa of SeCtIoA 207 tAl _on and -aictad ..... WIIIlId entail
aIlowiDl tha placement of antennae in ..... outride the "contrni" of lenanle, the
Commiuion -.one thet this ia inconaiataDt with the mandata of Section 207 to
(only) prohibit reatrietiona. In other wonIe, the Cmnmiariaa concludea it baa autllor
ity tAl "Prohibit" but not tAl reqWra atIInnatiw action by third partiea, indudiDr
landlord.a.

This readinr ia a b"....technical paraiDa of Section 207 which CIUlIIot be _
tained. While the Commiariaa is, of ClIIlI'M, oorract thet SectioD 207 doee not apllc
itly authorize the CommiMion tAl requiI'e action by third partir, Section 207 doee
requ!ra the C"mmiMion tAl "vrobibit raet:rietiona" wltemrW t!w7 :ali be fOUDd. In
the face of this clear llllia1aliw direction, t:b.- ia DO buia for theommiariaa tAl
refuse tAl carry. out the cJinetiw uncIer the ruiae of an "afllnnatiw obIiptioDa" leIt
of it. own maJdDr.

Moreover, u a matter of resuiatory cI.raftInc. it ia clear thet the CommiAiaa could
adopt a rule which prohibite au reatrictlona without mandatiq any IIlICiftc action
on the part of multiple dwel1lnr unit ownera, other than tAl obiIy' the law." In the
end, bow....... it ia clUr thet the CmnmiAion'a COIlC8I'Il with mandatiDI "atllnnatiw
obligetiona" by third~ con11atee intAI ite "taIdnp" ana.Iyria. TIui CmnmiAion

>os•• '-I-~C",- U.s.A. .. N_ a-.... J)ofenM COUIICil, 1-. 481 U.s. 837. 104 S.Cto
277S, 81 !.Ed.2d~ 71'1: (1814) c_ tbe mND;"1 ole .ta_ ia daar on ita -. than iano Dftd to clioine ~JoIIia!aci.. in__~__ and tbe __ ia _ 110 IbIIlno
tho intarprataliont. Ulliiaot s_ .. I.cdt. 471 U.S. M, 98, 105 S.Cto 1786, 1'1V8, sa L.Bd.2d
64 (19851 l'w)a _ pr.a Ilet1Itoty~ "tD lbe poiD& of dla!DPD- ....... 
lo .wid • cnnocitutional quaatioD"l (q...... 1/..".. 1.. C""", Co. •• 1&*. 281 U.s. 313. 3'79.
53 B.Cto 620, 622, 77 !.Ed. 1_ (11/33)).

"Oepanclinc OD bow _ =-- tbe olI'tct ol a parlicW..- .....-. all --",_
could be cnnolrUad .. raquiriq alIIIIn.aci.. _ by a lbift~ by, ?or _pie, oomp~with tho rocuJation. Thia __ Into • matter of ........cica iond_lion__
iive "'.y to the c1UI' iDtaIlt of th.'lcaCU&
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concludes that tha extelllion of Saction 207 tD all tenanta wuule: Quae iNIdIordI! tD
"relinquish ~1Ss:i?'" of commO'1 and ....trictecl P1'OJlllrty, whlrh, und_ the C_;
miHion'l an&I,m. ~Ir'l~t a takinp iuua. M m.cu-cI below, tha Commi·
lion miKonatrues COD p&:;edlnt in ita t:ODllicieration of lte.~ iuue. III
any event, tha C_miHion . T ..... !II introducinc a quaai.taiI:inp UIalyU in
ita diacuaaion of ita authority tD'lJIl~ alIInnative ilb!iPtioD8" lID third partia

No matter how ona a1i_ the ;_ of "alIInnative obliiatiODl'," .the CommiMion
limply erred in~ tIi. mandate of Section 207. Sactio:n 207, properly
CODltrued, dlrec:te the Commi"lioz;. tD adopt ruIea that prohibit all ro.t:rictloDa, Jrith.
out diatiftluiahinr between cIaua of viewva or tha authOl'l at aw:b rnl:rictiona.
Th. Commiuion i:learly GTed in applyinc an "alIInnative obliPtioa8" teat and in
concluclina that tbia teat pnc1lIded iJIZteD8ion at Saclion 207 tD all rntrictiona iJII.
pairinlac:cna tD over-the-air video pl'OP"'mm1n,
B. Th. Commiuion Erred in COIX'Judiq that Eztenaion at SectiQll 207 to e-:un

and Ratrictad Area hllplicatea the-"akinp Cia...
The Commil.on committed lllain and obvioua error by~ that the per •

takinp anab8ia at r-uto u. ra/qrornpUt:JI~ CAW Cor1I. 468 U.s. 418
Cl982l, wauId be impUcated by utiIncliJiI the SectIon 207 ruIea tD 'all tenanta. The
Commjaaioa found:

"If _ ...... tD atend 0lU' Secl:Ioa 207 ruI. tD permit a tenant tD haft a:IIIIift

r,oueHion of a portion of the '-"'OD or rntrictad __ PI...... ty when a
_ baa not invited a tenant tD do 10, the tenant -W~ that prop t,

u an "interloper with a llIia_ant UcanM" thanby ~t:inI facta uiaIGtlau8
tD thoaa PrilMllted in LoriIto...

Under thaaa circ"matn-. _ qrM with thoM _ "I that IJ'Il!,e that
the pal'llWl8Dt phyejca1~c:~ found tD -'itute a 11'.~ i:Ii Ltntto
appears comparabla tD the p ~pation at tha common and I'Iiitricted sc
ene ...... at iuua~"Sit:tiNl RctO. at 1138-40 (footDotea _ttedl.

Tbia condueion ia untana.bla in the face at Uie .,.., IIImlW~ UJIOIl which
LoMto wu decided. Indaad, the facta of the prMaDt pro Il'ln, iImlIYinI the~
hibition of ....trictiona on the inItallation at _the-air antwmu on _mon iuI4
rntrictad property by or on babaIf at tenants __ apI I,y r iad by the
Loretto court. .

In LoMto, a state law proYidad thet a lancIJord couIcl not interfara with the IzIata1
Iation on his property of cable teIeviIion facilitiM by a cabla ~tar. SiID!f!cantlJ.
the state statute at iuua did not P the tenant any eaf« Ible pzvpw t) rilbts
with ....pect tD the cabIa teIaYieion inItallatlon; inataaiI, the cabla '-1WIJ, "'" tM
111IlJIIt, owned the inItallatloD. Tbia fact _ dewDad dl8DOIitift by the Ltntto
court. The court apreulJ daclined tD oplDe -niDI the i.p tit. PI""*" ty
righta of lancIJorda ......... tenants, which ia the precia Ia8ua ~ted beN. ID ....
termiDing wheth.r the statute at iuua conatituted a penDBat phyejcal ~tion
of the laricIJord'l buiJ.dinI by a third JIUtJ, the court nOted:

"If [the statute] reeiuiied lanclJcirda tD J!roYide cabla inItallation if a tenant 10
deai:ea, the statute milht PrMaDt a cWfwent quaat!on Inlin the quMtiaD baIin
us, linea the lancIJord 1ilIIiId own the inItaI1atloD. 0wnanIIi1l WuaId lift the
landlord rilbtl tD the ll1acamant, m.nner, uae, and poulbIy tbe ~tion at
the installation•.. The faDcIlord -W decide bow IlO .-plJ With al!pbeabJe po
ernment rllUiatiou~ CATV and tharafon coWd minim'. the~
ical, esthetic, and other elJ'octa it the insta"ltion.·~ at 440 Do 19.

In conejd~ and JIW'PCIrI:inI tD cIiItlDpIah thia=: the CommlMion an-
gall"l in • cIaUic .....ple of circular . 0 that the_~ at
the hypothetical contained in nota 19.:::=r~ -W own the iDataI1a-
tion," the C"",miHioD concIudacl thet 10 1001 u the tenant owned the.-ption de
vice placecl in • c:ommon or rntrictad _ "the lancIlorcI'l or lIIIOciation'l prop«ty
would be subjactad tD an uninvited peniWllDt physical ~patloD.' &t:oM BetO,
at '143. This ....lODin' .-pJetel)' bails the rnJ question. The datarminatift fact in
the Loretto hypotheticill _ iIIlt thet the lan~wouJd own the inItallation but
that the cable oparatar 1ilIIiId "'" ....... the inItaI1atloD. In oth.- word&, the dater
minativa faet in r-uto _ thet a third party tD the lanclJordltenant ralall""lhlp
the cable operator wouJd own and CODtiOl the inItaI1atloa.

The Lol'ltto COIU1 lZpnII1y alBnDed the "State'. JlOW'I' to requin IJDdIordI to
comply with builclinl cOcIea and IN'OtfiIU utiliIy ......-ao..., m.m'O.I, amolea~
ton, ftra~, and the lib in the common _ of the build;"," Id. at 440
(emphuia addicll. In tbia reprd, tha maDmOD of SectioD 207 ~ptiao to _.
mon and ....trictad ...... of apartmant l-uild1np invol_ the rllUiatDr7 moclifl_
aon of the NIallve rilbts belwwn lancIJorda and tenants, Sea~ 468 U.s. at
441 ("W. do not ... quUtion ... the luthority uphold1n,a Slate'l brNd~ tD im·
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pooe .ppropriate~ upon an ownar..... of hla~."l. :t ia completely
m.eeurate to _ that tenanta slaDd in tha sam. u tIliI~ with
respect to their npta in cOlIIDlon an~ r:eatricted areu. For _pia, t an ex·
press pnlViaiOD to tha contrary, tenanta haw the implicit rilht to ._ aDd UN
certain buiIcIiDI COIIIDlon areu. u • _y of~ty between their "Iand1ockad"
unit aDd tha street outside. SH 411 Am. Jur. 211l.tuuJloNt and T__ §§628 (lllll6)
("Where property ia lauad to dift'erelit tenantl aDd tha laDdIord m.alDa control of
p......w.ys. haU_ys. stain. .tc.. for tha common .... of tha dift'araat tenanta.
e.ch tenant baa tha rilht to make rauonabI..... of the Jl(Il'tion of tha I'lUIiaa rE
tained for tha COIIIDlon .... of tha tenants."l; _ iii. .t §651 ('"I'Iw landlord'. in..
feNDes with the tanant'. riPt of _ aDd exiat... may constitute. CODIl:rUCtiw
eviction, espaciaIIy in CUI 01 tha 1_ of rooms or .partmItlta in • buiIdInK."l. Tan·
anta are also entitlad to an implied rilht of n-aity for the .... of concfuita aDd
pipas throuib .·buiIcIiDI for utility ..,,;-. .... if it iDcIud. soiDo 1D!arpmant.
IlL• • t §632.
Sim~::l' in roe u. C""orin.~::"fjdo, S03 U.s. 519 (1lIlI2). the Supnma Court

eonsid • rent control that prabiblted DIClbiIa hom. parD ftom tarmi
natinl tan.nei. undar cartaiD circumataDCIL Dapite tha fact that the aft'act of tha
chaUeDpd ordiM!!CW __ that tenantl __ allowed to occupy their 1andJord'. pr0p
erty over tha 1andIord'. objectiona, tha Court found that tha onlln.!!CW dld 110& _
stituta • compelled physical occupation of land. The Court noted that the ltetute
"merely I'IlIU1ateldJ pati~ .... of their land by recuJatiq the relatioDahip be
_Iedlord aDd tenant." IlL .t 528 (emphasia in oriIiDal). The Court _t on
to explain: "WheD •~ decida to rent hia land to tenants, the I'lftJ!IJDIDt
may... rsquift the 1andowaer to .ccapt tenanta ha riGa 110& like witholat .u_tie
eaIly havtq to pay compensation. IlL .t 529 (c1tiq Hmtf ofAtIonta M<*l, IN:. P.
U"iUd S_, 3711 U.s. 241, 281 (1lI64».

H.... the ateuiOD of the Section 201 nl1a to all tenantI wwId oaly coaatitutl
• I'IlIU1atory modj/'estion pf the rilhtl U between 1and1orda and .....ntl, which
e1ear1y riGa 110& fall within tha [JV' N takiDp aaalysia. The _Ron of the Section··
207 ruIaa in this contat DO maN coaatituta • takinI than riGa tha~t
that landlorda iDataIl fire cIetecton. fire spriDlllan 01' m.n...... Such replatory in.
trusions on tha P.-rtY of. landlorda are conRIteDt. with tha NlIUIated natuN of
tha relationship imd are parmiuibl. IUI'C:iMd ofGcmmImentai .uthority.
C. Th. CommiaRon Erred In Placina R.n.nee au What It Termed "Practical PraO

lema" Of Implamentiq Section 207 Pnemptioa
In re.iectinlr tha eztaDaiaD of the Section 201 ruIaa to _mon and .wt&Ii.'tad pr0p

erty in MDU•• the C_miMiOD placed ....t weilbt on sa ,.lIed "practical' im~
m.ntation problema with ouch • rule. With rwpect to itl .utharity to ""'Wi- im
pl.mentation iaIuw. the e-mj.sjon concluded: "Conpwe pw tha r,ommiasjon the
diacNtion to deviae nl1a that wwId __te eerioua pract:Ical problema in their
implementation." S«ond &to, ". The C.....miaRon baaed thIa coacluaiooI on S
tion 201'. cIirectiw ~~uIpte I'IlIU1ationa "punuant to Section 308 of the e-.
municationa Act pf " Section 303. in tum, .uthoriaw tha C.....mieRon to p_
mulpta recuJationa 'u_puhlic conwnianca. iDtueat or nl Ity requirw." e-tDu
nications Act, 1308. 41 U.S.C. 1303.

In so ho1clinl, tha Commiasjon erncI in concludinl that it cIIacretloDat7 authority
extended to ovenidIDI apUcit C....... jon.! cIirectiw. Section 207 cIlncta the C_
miuion to adopt .w.. "prabibltiq rw1:rictiona" that impair the r_ptlon of __
the-air vtclao IIl'Ollfamminlr IipaIa. The C.....miaRon, howewr, e....-.!y inw
preted this .....mind U iClt rMd, "if you think it'•• aood idea and will 110& _te
practical impl_tation problema. adopt ruIaa prohibitiq -mctiona.•

In truth, the C.....mi_ hu identiJled practical problema with eztend1nI prw
emption to mOD aDd rwtricted --. H..-. thwe ptob.... CID be Illiwd by
MDU ........ themMlws quite euily it tha C_miaRon authoriaw tha inn.U.don
of • _mOD anteDDa, u 1'1= by NAB in itl oriIiDal _manti and u .,.
proved b~;=-OD ill ita 011~ ill lhiI pre CIIf." with reo
.Pftt to that voluntarily undert.k. to install • _mOD anWDDL IIIill)'
event, the fact that multiple dwellintJ unit ........ may be iDcoD....ienced by the _
tenaioa of the Section 207 rulw, 01' that such _ IDly haw to IIIIke _ II'
ranpm.nta with their tenanta CODCIl'IIiDI the UN pf common and restrictad .....
in no way diminish..·the uplidt Conpreuional cIirectiw to eRabliab nal8I to~
hibit rwstrictions" which impair. viewer'. ability to rwcaive __u.alr IiplaIa.
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VI. nil CONMlSSlON IS wrmOUT AtmlOIII'IT TO REVIEW nil CONSTI'I'l.I'nONALl'IT or
SEC'!'!ON 207 or nil 1m ACT

,.. acknowMc!pd by the· CoiDmiaion in ita order accompu)'iq the FNPR. II Sec
tion 207 of the 1996 Al:t i.e mandatorY. Section 207 pl'OYidas thet the Commiuioo
"shall" promulpta ncuJatiool to prohibit restrietioDl which the abilitl of ciU
to uae aD_. to receive oYV·tlut-air siIDak Th.IaDJ1.'.... of the atltutaand the
l.plati". intlDt indicate thet Con did not eDWIioo tiona for spec:illc
cl...... of resid.nts. NothiDi in the =ative history sua-te~t C011pW8' COD'
cem extended ooly to thoM citizllDll who own .their own siDKl..ClDWl'~detached
dwelliDl. To the CODtrary. the Conference Report makea c1eU' that the Commiuioo
i.e required to apply Section 207 to rntrtctioDl which "iDhibit" ....ption of_the
air televiaiOD siiliWa.19 Private CODtracta. 1_ and homeowner'. UIOCiation rulea
which rntrtct tlta ability of a~ or unit owner are imp-.ibJe IlDder Section
207. Arr1 attempt to draw a diatinctioo between whether a CItizen povu_ a direct
or indirect OWllU'lIbip in • residence u a buia for~ wbather the citizen
may uae an an_' to recei". _the-air televiaioD MrYice 11 without IUpport in
the .tatute or 1eIiaIati". hiatory.

Th. ColllDlilaioo is without authority to dadare the Cooas lionel mandate to be
UDCODItltutiODa1.'" To the extent that polic1 judpDeote muat be awIe -niDI
the scope of the ~tioD,CoDcz- hie aIleady made thole j1!dpeotL Thlm, the
Commi'sion Dlust lDlplemeot the will of CoDcz- in such a _y u to ......... that
all ciU- who ch...... to do 10 may avail th_MI.... of _ to tile nation'a Cree,
OYV-th.air televiIioD I)'Itea1. It is horDhook lew that ooa who~ .-Ip~
from anoth... poe...... a nOD·fNehoId _te in the IaDd itlell.21 This ia _ whetA
or the 1_ NDI for a term of yean, from yeu to ,.... from month to month, or
from day to day." Thus. the Coiomialioo'. focus on whether a citizen hu • direct
or indirect owoanhip in hie rellid_ u a buia for drawiDa a lepi d1etiDctIoD in
hie rilIht to uae an an_ to ...". over-the-eirtaleviaioD IIipIaIs ia~
f1aweiL Section 207 requinI the Commiudon to thet all citiWDI_ltetbsr
they own or reo~ &ee to 1118 an an_ to _ to the _the-eir
talevision MrYice.

vn. 11IEIlE IS NO "TAKlNO" CREATED BY '1U EXTENSION or '1U ANftNNA PRD:IIPI'ION
RULES TO MIJ1,1'!PLI DWILLINO UNI'I'S

Th. "T1kiDp Clause" of the Fifth AmlDdmant to the UD1ted Statal CODItitutiOD
requires the aovmuoeot to comPeDl&te a Lr:rt, owner if it "tIkeW' the ownera
property. A takinI may in""l". either the appropriation of Propei t, or a II"'
emment ncuJatiOD which is 10 burdeo_. thet it IDlOUDta to a takiDI of property
without actual condemnation or appropriation. A nplatioll reaulta in a JIe!' .. nfU°
latory takiDl if it NqUirea the Wldowner to IIl1I'eI' a p&I'IIW1eDt phylliCal iDvealOD
of hie or her property by a thizd part)' or 'deD1eI all _amicalIy beDeftrj-' or pr0
ductive uae of \aDd." u Ct is -u IettIed that if a NJUiation d_ DOt reault in • P'".
H takinI. courta will I11PP in an "ad hoc" !Dquiry to Gamin. "the chareeter of
governmental action, ita acoI1Olllic impact, and ita intarC_ with reaaoo-ble in
veatment-backed upectatiooa."" When properly aoalyud, tha NJUiation propoeed
here doea not CODItitute a "takiDI" by tbIi Comm;Mim .

A. Lontto And B.U AlI4nm Are Not Diapoaitive
Th. CommilliOD nqueated commeDt OIl the appUcatiOD of~ 11. Tn-1'flIrII*r

ManhaltGll CATV Corp." and Bdl AlI4ntic T."jI/KIM Compania 11. FCC. to Sec
tion 207.

,.. noted by tha Court in~ u -U u in~t Supreme Court deci
.iODl, thet ceae __ decided on oanow III'OUJlda and is limited to tile I)lIri4c facta

•
"11ft FNPlt at'" ("tI» _til~__ prabiIlit .-io.tt_ that Impair '"-"

lbility to .-.. m-lipall in queatilm •.. "l.
"H.1t &p. No. 486, 10411I Coiw. ZIt S....p. 1. (l99f).
"'FNRP. at'43 (cViIII G'I7f CIli/ot7U4. 1M. .. FCC, 38' r.3d 9CO, !HI (lith Clr. 1N4) IlII1

JoIlrlMlll •. llob_ 4111 U.s. 381.388 (1117411.
"S.. Smith .. 8ol'w. S/11W7 of1M Ltuof~. 2cI ocL 1971. Wilt, P. 18
ultL
"Fe"" C<ntnJl n-.,.. e-... II< CUY 01 NIVI Y..... 43lI U.s. 104, 91 S.Ct. 2&llI, 57 LZd.2d

631. reh. delL. 99 S.C~ 228, 5& UcU4 191 (ll178); r.- •. _ CoroIiM C<lCIIIal Council,
505 U.S. 1003, 101..15 l1992l.

"Pru""Yard Sht>ppilv C".. Ii. RobiM, 447 U.s. 14, 13 (l98Dl
"458 U.s. 419 (1982).
'624 F.3d 1441 (D.C. CIr 1994) ("Bell Atlulie"l.

•

;

,.
~,
f
I

t
i

,-
J:•
~
•f,

-- - .- .'-- . -'--'-- - --------_._-_._------



,

65

of the -.17 In.Lormo. .a stata law ~rovided that a landlord could not "interf'_"
with the installation on hia plOJlVo/ of cable talevilion faciliti.. by a tabla operator.
Significantly. the stata statuta at II8ue in Lontto did not live the tenant any en·
fo."..bla property rilhta with respect to the cable taleviaion installation; instaad.
the cable com~y. lid 1M ,.IIGIII. owned the installatiOll." Thia fact wu d_ed
dispositive in Lorrtto: the COIUt expl'lll1y declillecl to opine COIICel1IiIlr the respec.
tive property ri,hts of Iandlorda versua _ta. which, of couno. ;. the pnciM iuue
here.,. The Court in Lontto went on to nota:

If [the statuta)~ landlord. to.provide cable installation if a tanant so
desires. the statuta Dl!lht preaant a dift"llNIlt question Iiom tha queation before
us. since the IandIorcl woW4 own the iDat&UAtiOII. Ownanhil' Would llive the
lancl10rd rilhta to the l:.~ent, manner. use. and pouibly the ~tion of
the installation... The Would decide how to complr with al1plicable p.
el'DJllent reculationaco~ CATV and therefore coWil minim,. the pn,..
ical. esthetic, and other etr_ Of the inatalIation.30

MoleO\'W. the boldiDl in Z-- wu premiled on the Court'.~ that the
ststa law at iuue CODStitutad a ~nt phyaieaI occupation and depmation of
the owner'. property by a third party with DO lepl intereat in thep~. In .....
traat. the reluJjtion at Iaaue heN inVol_ only a tamJlOl'U7 phyaiCal OCCllpation by
one who has a property rilbt in the real eatlIta. As noted atioft. a 1_ Ia an eatlIta
in Iand.'\ The Court in LtiIwuo alllrmed the broad publlc power ofstataa=ta
houainl c:oncIltiona in pnaral and the fancUord.tanani N1ationabip in
without neeouarily beiJ:iI reauired to pey COIII~tion f... all ecollCllllic _ that
such l'elIU1ation may entUI. The COIUt cIineluelid:

C"onaequently. our holcI1nI=in DO _)' altars the anal,...;a~ the
Stata's power to requift laD to comPI7 with builcIlq cod. and priwide
utility coRMCtiona, m.;'......... IIIIOb detaetora, ftre~·and the lib
in the COIllJllOD .,.. of the .. So lODf u theM tiona not requirw
the landlord to aul!'er the· tiOD of a of bia . II by a
third party. they will ben~erm~multltaCtor inquiry ~Iapjlli.
cable to non= perl:!!DeDtai aetMty." .

The I'WIu1ation p ~ NAB Ia. iDdMd, a parml.uibla I'WIu1ation 01 the Jand.
lord·tenant reIa . • M_. it .tataa have latitude to I'WIu1ata property
rented by1andlonla, t1IeD there can be DO question but that Co.- may, ia it baa
done in eneetiDI Section 207. impoee such rwtrictiona on the use at pliljNiity U it
deema appropriata to enaura the availability to all eitiaena 01 the nation'. .,..
of televia10n broadeaatil JJ

The cIeeision of the D: .Circuit Court ofAppeala in BaU~ Ia .Jao irraImmi
to the takinp iaaue. In BeU AllonIic, the court struck clown two C_mi..inn orden
requiriDl LoC:al Eschen,.C_~ ("LECa"J to eat uide a certain pm'tion at tbeir
central oMcee e... occupation aDd use ("eo-location") by competitive _ providerw
("CAPs"). The aoIa quaetioD before the court wu whetbar the C.<lJDmi·...•• order
compel1inr LEC. to provide eo-location orden for CAPe wu auiboriaed by statuta.34

Of c:oune. no such question arises here because Coapeu, in SeetioIl 207 01 the 1996
Act. has explicitly iliNetad the Commi..ion to prIIIIIulaata tha npk.tion in quM
tion. Because the FCC had no such authorisation in BeU AIUJnIie, the court con·
strued the FCC'. power namnrly... Such conatNetion wu " '''7, the CIIUl't c0n
cluded. because tile eo-location orden taiaed "au1Jeiantial" eonatitutional~
under the Takinp Clause in 1iIhi 01 the Supreme Court'. holdine in LordIi>. Apin,
the recuJation WIder conaid..tion in thia proeeecliDa Ia cIiatlnjuWJabla lioDi the
Bell Atlaluie and Lontto facta because (l) no "st:ranpr" to the ........ Ia putad
righta with respect to an owaer'. property. and (2) the I'WIu1ation d_ not authorize.~rm._ intelfia_ with t&e ......... property in~ In BeU~ the
CAP. had no ownenhip ... contrac:tual intarest in the 1and used by the LEC. for

"s.. 46lI u.s.•t 441. '13 L.Ed.2d .t 8M ("Our bDldiDI today Ia ...,. oamno."l; FCC •• _
PoUlU C-. 480 U.s. 246. 261. 101 S.Ct. 1101. 94 L:Ed.24 282, 289 (1987) CAdUIowIadciDl.
"Wo~ _ boIdlac ill LoraaD as ....,. oamno.").

"TtL At 338.
"TtL
)OTtL At 440 IL 11.
"Smitll .. 1kJyer••upra
"TtL At 440 (OIIlpbalia addacI).
"41 U.S.C. 1151."'TtL at 1444 ILl ('"!'be 0Il1Y __ we __ Ia whatbae tba _ UDdar _ ... II>-

dood duly ."tbArizacI by Iaw."l.
"Tho Seu Al/aIIIie court cIId DOC .-t ita cIocioioa on • TaIrlap CIa... aJJaI)IaIa, 1d. at 1444-

ILl ('"!'be only~_ we co_ Ia wbatbar tba .Idon iDdeocI duly ....
tborizecl by law."l
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