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their central om-. Thus. a· dUF.....t tUiDp anal'" appu.. to the facta of this
re;ulatioll. . - . .

B. When The Proper StaDdani Ia AII.ed. It Ia Evident That No '"l'aItiDI" Ie Cre-
at4d By The AppUcalioJl Of The Propooed Rule To Third·Party PtOjNil1, awa...

The TaIdnp Clauae iNuI ia pro~y analYHd UDder the atucIud set forth in the
Supreme CoUrt'a decisioD in P.,.,. Cciltrol 'fra:Mp. CoIoJp. U~C'at Nft1I ytri.:IlI III
that cue, tha Court conceded that it ha "lieu wraIIIe to anT set fCll'lllula
for detenDiDiDI ...beD juatice .Dd faim_ AqUin that economic' caused by
pubUc action lie CODIpeIlUted by the JOVVllDIaIlt ... " J7 Whether • takiDa ha 0c

Curred depeDda larply"u~ tlllil..utiCuIer~ [in .) -." aDd thee
... of aMlnia ill _tWly an iId hoc. factual' . '.:IlIN~ the
hu ideDti&d the foUowiq factora which iDCCII'IIl~ the uW1U;

The _DOIDic impact Of the ~tioJl on the d.im.m aDd.~. the _
teDt to which the re;ulatioJl liM interfered with cIlatiDct iDgeIlmallt-blcbd _
pectatiODa are. of coune. ra1evaDt coDaidaratioDa. SoJ too,. ill the char8cter of the
governmeDt ectioD. A~ lila)' m.....~ be _ .... the iDteafe>_
with property caJl be c:Iwacteriaaii a;.~J~7*U invuiaa by ~eDt, thaD
...hen inferf_ce an.. from &ome . p,... ad,juaUq the beM/lta aDd
burdeDa of _DOIIlil: ure to promote the _ pld.>O

A1J recopIiaed by the Commie.on in ita Order _paII1iJIa the FNPR,~
hu the power to Chaap contractual nlatiODahipa bet.._ pmate puI:iea thriIuch
the ezercj.e of ita conatitulioDal po-. ID CoMoU,. O. I'mIiGft /UMIfI GucIraIIIy
Corp. "', the Court stated:

CODtraeta, m.-. ""P"'" caDDOt fetter the coatltulioDal authDrity at CoD
srea. CODtracta :.:6 creete !iJhta in property, but ...- CODtrecta deiIl with a
subject matter ... • u.. withiD the contiol ofC~ they haft a COJlIlIIIital
iDJU'mity. Partiea caDllOt remOft their t:raDaactioIIa .... the..-:h atdolillDaDl
couatitutioual pclWe!' by m.frin • coatracta about them •.• 1Tlbe /'act thet IetPaIa·
tiOD diRegardS or datroya -l!nc contrectual riahta. doe. DOt alwaya true-
form the retrU1a1ioJl into an iIIeIal tU!DI-4' .

Regulation of IandlOrd-teDaDt relationabipa is an .-,day tact of lil'e. Fedaral,
stete and local pverDIIlento place DUDleroUll raquiramaJlto aDd l8llU!ati=8 OD Jucl.
lorde conceruiDr the _ uDder which property _y be l'aJlted. MaDJ at theea re
quiremallta<i.... pI.llNiOD at hat, amob datectimI, utility bookupa) NqUift a Iucl
lOrd to do thiDa or to parI!lit teDaDta to do thiDp which a&ct, in _ way. the
property owned'by the IaDcIIord.~~tor)' NqUiramaJlta an DOt "taIdDP' in
the couatitutional ...... becauae of the iDcideDtai utun of the inw.iOD on the
owner's property in_ in nlatioJl to the pubUc in... pl IOUIht to be
achieved by the JOftI'DIIIaIlt.

The utura of the retN1atioJl NCIUind by Section 'lfYT ill .D.",..... to con_tloDal
reKU1atloDa covemi"I the Iandlord.teDaDt relationabij). J.D1 inw.iOD into the ........en Prollart:r ill minim.! The riaht created by SectioD 'lfYT ill a rilbt IiftIl to izuIivid.,
uala ani! DOt, u did the state 1&... muck cioWD in~ a ridIt IiY8 to the 9idecI
program provider. lnatead, the NIUlatiOD AqUind by SectiOD 'lO7 Will 0D17 P!.e ....
auto aDd UDit owuera the ~t to iDItal1 ...taDzIM to "'ft 9idecI lei ri_ Far an
owner of • UDit in • COlldom'DiUDl or lcnirIIJuIuae, the abi1ity to use auch ......_
is 1iIcewi.. iDcidut to the owuenbip in_ pool I j by the ..uIaJlt. It ill impor
taut to DOte that the p..- for wbme beDe4t the ncuJatlGa ia adopted -wi DDt
be a ·stftupr"CI to the OWDeI'. IDatad, the rocuIatiOD ill CDr teDaDta wbo an in die
rect CODtraCtual relalioJla";p (i.... privity) with the IandlordI_ aDd with reapact
to property in which the CltiuD liM a 1.labold riaht or, in the _ at .........i...
iuma aDd other COIIUIlOD owuera!dP f~ by one with an CIWIIeIa1Iip atake in the
property. Althaulh~ reaidlDI in MDV'a do DOt paeraJly own COIIdDOD __
such u roo~ thq cIeariy do haft in_to in theM .... to the _t pI'O'ridecI
in the ",ntal._toother coutrectual declaratiOD, or applicable state la....

The rasuJatiOD ia ....p1:1: • miDim'! aDd~~ intruGou of the ldJId which
baa been aIloftCl by thj /iiUPreme Court. S. NortIYm~ Co. II. CAi
cagO. 99 U.S, 83li (1879) (ao taldDI wheN cit! COIIItrUCtIcla laIJl~ daJ!I in riwr
to permit couatruetiDD of • twmel. ... thouIb plailltifti WllrI thinbJ cltaiId IClI*I

'"43& U.s. 104, 91 S.Ct. 2848, 51 L.Ed.2d 831./'f>\. ... 911 S. Ct. 22lI, II L.E<L2d 1.(111'11>.
"ld. a. 124, 57 UcL2d a. 641 <__ omiu.ll.
)lId.
)Old.
<0475 U.s. 211 <UI88>.
'Old. a. 223-24 <__ ODd ci_ olllllteoi>.
"C(. Lcnttt> (............ luIFen. lpecW kind ofll\l1lr7 _ a ""'- dIrectb'~ aDdoccu_ lila_I PfO\lOftY."l
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to their p--" becallM the obeUuction only impaired the 11M of plaiDtllI'a' prop
erty). 111 I'1TuwYtud 8JuJtJlJWt CmW u. RDbUia, 447 U.s. (1980), the Court COIl.Iid
ered a state COJl8titutleJW reQuiNment that shoppiar cell_ OWIlerll permit iDdlvid
.w. to esarciaa' f.... speech and petition ridltl on tIiitlr 'propal't)' to which they had
already 1Dvi~ the paeral public. In concllld1Dc that W. requ.trement did IIIIt in
volva and IlDCOIISlitutional taIdDc. the Court foWld detenDiDatift that tha iDvaaion
wu "temporary and limited in nallln" and that tha OWDeI' "had IIIIt exhibited an
interest in ucludiDl' all penona hill hia property." The Court DOtad: "The raet that
[the solicitors] m~ hava pby8ically invaded [the 0WIlen'l property taJIJIOt be viewed
u determiDativ-. 1do at 84. Aa .... the _ in Pru,..YIIid, the 11M al10wwcI by the
l'e(lllation raquiled by CObp'aa ban is llOt iJlIlclIuiataDt with u.- allOMd by tha
oWllar. MDU 0WDan are UDdar alIIrmatift duties to allow the iDItallatiaD of ancI
intercoDDaction with utility ..m- web u electricity and talaphone. Tha addition
of racilia.. to receift ovar-t!»air talaviaioD prlJll'ADlDliDl is DO dift'_t in natuN
from tbasa typee of'utility sam-.

What is rWly at~ with l'eIpact to the propoMd raplatiaD is tha purportad
"ri(ht" of 1endIOrda to esarciaa con&o.l over tha 11I_ by which tanaDti pin _
to videop~ MDU 0WDarI -.Id lib to haft the ablU~ to contra! their
tenants' ....... to viiMo PJ'llllftDIDIiD 10 that tanaDta will be·nM!ad to "ap
proved" video pJ'lllftlDJlliDr ICIUZ'CeL Not surpriaiqiy, 1aDdIooda are uaiDI their 1.v...,. to utZ'act additional __ fnnD their tanaDti whila at the _ tiDI. g-
cludiDa compatina video Iar'riA:a Ilrovid_ fnnD __ to taDuti in MDUL 1D 10
doinl', the OWllars of MDU. may lnIacrata the ablUty of cltiuDa to _ tha video
proerammiDl of their choica. If the Comlllinjon'. COIIlIIlitlllent to competition and
conaumar cIiOica is to haft~ aubataDca. then taDaDtI in MDU. _ haft the
ability to chooaa tha video ....nc. they cIasin. l.and'mla do Dot haft a JlI'OJ*'*Y
riJht to inhibit com=:in video IIlOplIIIl dali-:r. Simply put, Dalthar CO!'lir-'
elimination of tbia from 1aDCIIaicIa, __ the COIIlm,Mion'. ruIa to implelDaDt
Section 207. implicata the TakiDD Cla_ Aa the Court DOted in Andru u. AIl4nI,
l'e(lllatioDi alfectiD( aD .......,.,. !Jtura profttl do DOt COJl8titute a taIdq:

[L. of future proIl.t.--wla_paniad by "!l1 phJSical property~
provides a alendar raacI~ which to ... a taIDDp cIaiDL" .

In sum. the ruIa reqIlind by COIl(NII! is a &o••_t rIllUiaticla of the~ nc
O(I1ized by the Court u parmiaajIIlti in LcntIO. V"1IWId in tile context of the impor
tant iovarDlllental intanRI at ataka and the vary limited impact on the Jl!'ClIlert)'
rimb of alfactad 0WIlan, the raplatiaD simply does IIIIt implicate the TaIdDp
Crause of the United Stataa CODItitutioD.

Thank you for ProYidiDi UI with the opportunity to appear today.

Mr. TAUZIN. Let me disagree with you. The Chair recognizes
himself and then I will recognize other members. I think it is more
complicated than that. Let me kind of, maybe, set the stage. I want
to ask Mr. Sugrue, first of all, how many inquiries of rufl.'malrings
are going on at the FCC right now, in this area?

Mr. SUGRUE. Well, we nave a rulema!rjng addressing the utility
rights of way under section 224. We have got unbundled network
elements.

Mr. TAUZIN. Yes. That is two.
Mr. SUGRUE. That is two. Cable inside wiring.
Mr. TAUZIN. That is three.
Mr. SUGRUE. Section 207, over-the-air receptive devices.
Mr. TAUZIN. Four.
Mr. SUGRUE. I think that is it.
Mr. TAUZIN. I think you are ma!rjng my case for FCC monn, to

begin with but let me make the point.
We have fit four proceedinp going on, all in different are.. of

communications 5el'VlCU to multi-iiwelliDg or multi-eommereia1 ten
ant buildings. 11 that correct?

Mr. SUGRUE. We have four proceed.iDp
Mr. TAUZIN. Four proceedinP.

"441 U.S. 51. 66. 100 S.CL 318. 62 L.J:cL2d 210. 233 (19791
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Mr. SUGRUE. [continuing] implementing four different parta of
the Communications Act. That is right. Yes.

Mr. TAUZIN. Right. Yes. And what is so complex is that commu·
nications are merging and conve~ into a single stream of ones
and oha. Someone told me at a meeting the other day, relu, it is
just ones and oha.

But all this stuff is going to be coming down to us from satellites.
from over-tha-air. wireless. from wires into the building. Master
antennas might work for, you know, in some cases. cable service
is fine but what if the tenant wants to get DBS service and receive
a local broadcast over an antennae and the DBS cable program
ming from a direct broadcast satellite? What about that case?
Where the tenant really wants that. but there is no provision for
that in the bill

It gets really complicated. Let me take where we have been to
where we have to get and I think everybody will see the complex·
ity. In a monopoly provision of communication services system, in
the old telephone system where there was one telephone company.
it was kind of easy to understand. The telephone company had an
obligation to serve. therefore there was no real deal to be cut, no
sharing of revenues with the building owner. the wires. t«bnicelly.
I guess, belonged to the teleDhone company who had a riiht to put
them in and, in fact. an ob1igation to put them in when he wu
called upon to do so.

Cable companies. emerging in this country to help avoid the nec·
essary of antennas or bad reception in some area. now delivering
the broadcast channels under compulsory license. very often under
exelusive cable !'8"8ments with the franchising authority. sort of
a monopoly de facto. if nothing elae, was delivering video services
through the wire end of the home. And so the cable company
owned the wire, I gueu, in many of these cases, at leut to the
building and perhaps even in the building.

And an of a sudden we have the explosion ot new wire1eu servo
ices. Aa the computer merges with the wireless industry and cel·
lular is bom and wireless video is born, satellites go up. Now we
get new satellite services. It is getting complex all of a sudden. And
then we ealS an Act that says. you kno·.... we kind of like that. We
kind of like the idea ot a lot of different people serving the cus
tomers Ot America and consumers having a lot ot different choices.
So we passed an Act and we said we are going to ~ away from
these monopoly driven services. We are going try to 8'1ve cable some
competition so that they are no longer eJ:C1uaively providing the
video services to peo~:;We are going to give the telephone compa
nies competition so are no longer the telephone company, ex·
elusively delivering the services.

And now we have got to think ot a new system that works tor
the buillling owners. Cor the tenants. and for theJlroviders. And it
is complex. It is extremely complex right now. For uample. Mr.
Bitz makes the point, in this new world. is it tair to say that com
munications providers have a right to deliver their services into a
building, but they don't have the obliption to do so when tenants
want these services? Is it right for the building owners to decide
which ot those services are going to come in by which companies?
And then is it up to the consumers to choose which building they
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want te.\ be in? Suppose Y(lU have got to be in that building for a
lot of other good reasons but you don't have any choice except what
your building owner wants to give you?

Is it right to pass forced entry? And where do you stop there? Do
you say everybOdy has a right? Does everybody have a nght to that
wire? Or does everybody have to run their own wire, put up their
own antenn&e? And how many are you going to have? It gets real
complicated. And it gets real tough for government to end up mak·
ing all of these decisions as we go from a monopoly driven system
to a competitive system where literallyeve~ is merginf very
guick1y into a single stream of high-bandwidth that is going to de
liver ..ideo, telephony, and data services all in the same package.
And that is the ricture. That il the picture.

And out of it· will let you I am going to have just a limited time,
but I want you all to comment. ~ many of y<lU as want to out of
it comes a bunch of queltions. Should the Federel Government
make the rules? Should the Statel, individual Statel? You mada a
case, some of you, a compelling argument for a national rule. Some
of you made the argument that these are things States ought to
work out. We see States trying to work it out. Connecticut and
Texas have passed laws. Florida hal just tried and ran out of time
on an agreement reached by the building owners, the property
owners interest and the communications company.

Is it okay from where we sit. having been responsible for the
1996 Act, for us to leave it to people to agree or not agree on
whether consumers in America are going to have competitive
choices or do we have a relponsibility to help make sure that hap
pens? You know, I kind of think we can't Just sit back and just
hope it happens. You have got to maybe help make it happen. And,
if we do, if we get engaged, do we write inatructiona to the FCC,
as Mr. Sugrue hal suggested? Guidance instructions, clear author
ity, perhapi in the reform of the FCC, putting all of this under a
single place instead of in four difFerent bureaus'?

Or do we write a national law right now that defines the rights
of the consumers in America and the rights of buildinlr owners and
the rights of telecom companies who want to· get to cliose consum·
ers? It gets real complicated, Mr. Prak. I have got a limited time,
but I want you all, you sat through anl'thina: that I have had to
say, any of you want to react? And then I will turn it over to Mr.
Markey.

Mr. PRAK. Mr. Chairman, I would like to just react. I guess I was
attempting to say, my piece of it doeln't have to be complicated.

I wouldn't begin to want to get into what you were describing be
cause the truth: is my focus is much more narrow than that. And
I don't believe my piece hal to be complicated, unless you make it
so.

Mr. TAUZIN. I understand. And let me also clarify somethfnR.
What I was telling Ma. Case was that I was just did a PSA with
Kermit the Frog yesterday and I pointed out to Kermit that it must
be pretty cool to have a girlfriend who likes to mud wrestle. And
he said, I have got to use that. That is cooL

But this shouldn't be a mud wrestle. I mean, it really shouldn't
be. We ought to be able to conceive of some framework in which
this works. Is the framework just prohibiting exclusive agreements

'-
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in :\ competitive marketplace? Without necessarily defining who
can come and saying you can't say nobody can come except the per
son I want. Inhat the right remedy? Come back to me. Mr. Bitz
wanted to go tirst. I guess you are next, Mr. Heatwole.

Mr. BITZ. Mr. Chairman, it seems to me that we are looking at
a situation where I didn't bring any props, so if you will allow me
to be a little impromptu the question is whether the cup is half
empt) or half full. In 1996, from a competition point of view, there
was none. The cup was empty. But it seems to me that what has
occurred over the last few years is that the cup has been tilling up
and mllYbe we are about here.

Mr. TAUZIN. Blit what if you are real thirsty and live at the top
ofthe cup? ..

Ms. CASE. It has flt some rocks in it though.
Mr. BITZ. That IS right. But by no means has it made the

progress that you, representing our country might like, but that
the direction is clear, is that the companies that are sitting here
with me are doing deals. It is getting into more and more buildings
across the country every dar.. That the progress in your direction
is quite correct and we don t need to have more regulation to tie
us up when we are already heading where the Congress wanted us
to go in 1996.

Mr. TAUZIN. Mr. Rouhana wants to respond to that, but I prom-
ised Mr. Heatwole tirst.

Mr. HEATWOLE. Here's my point, regarding
Mr. TAUZIN. Grab the mike, Mr. Heatwole.
Mr. HEATWOLE. Excuse me. A couple of quick points.
Mr. TAUZIN. You have to have access to us. Shared access
Mr. HEATWOLE. RelW'ding Mr. Prak. in 2 of the systems that we

own where we own tIie entire cable TV distribution system and I,
which is a seniors property, a 205-unit property, we provide free,
otT-air access, costs them nothing. In a fam11y property for o1J'-air
access, we chanre I think $12 a month for that cable system.

Mr. TAUZIN. "Let me quickly ask you, in the contract you were
presented, you read to us, what was your quid pro quo? What
would )'ou get? Nothing?

Mr. HEATWOLE. Nothing. Zero.
Mr. TAUZIN. So there was no otTer: We will· pay you some

thing-
Mr. HEATWOLE. Nothing.
Mr. TAUZIN. [continuing] to take over all this rights of entry

and-
Mr. HEATWOLE. It was zero. .
Mr. TAUZIN. Zero. How about was there an agreement to pay any

damages?
Mr. HEATWOLE. Well, it theoretically. Yes.
Mr. TAUZIN. But there was no quid pro quo, no otTer to share

anything?
Mr. HEATWOLE. No. We have looked at those agreements.
Mr. TAUZIN. Yes.
Mr. HEATWOLE. But in that particular agreement, there was

nothiJur that-
Mr. TAUZIN. Quickly, what is the difference between that agree

ment, a telecom provider, and the pizza delivery man? He drivu
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across your d:iveway.' He parks in your parking lots and delivers
pi~ to yo~r''l:ustomers. Can you say to the pizza delivery commu
nity in your town, only one of you can come? Do they all have a
right to come? They are'u.sing shared facilities to provide services
and sell 'products to your customers. What is the dift'erence?

Mr. HEATWOLE. Well, No. 1, they leave.
Mr. TAUZIN. They leave. Very good.

. They leave something good behind, too.
Mr. HI"..ATWOLE. Hoptitwry. No. 2, theoretically, I assume that we

could ban, you know, all pizza delivery drivers, you know. to the
property. You have some areu where the pizza delivery people
won't deliver, you know, because of-

Mr. TAUZIN. So there are some analogiel there. We need to think
about that. Mr. Rollhana And then I will recognize my well, Mr.
Sugrue and then Mr. Markey.

Mr. ROUHANA. I was goq to try and addrell, actually, the first
question you asked. A. you were makjng your statement, Mr.
Chairman, I was thinking. be careful what you wish for, because
you may get it.

Mr. TAUZIN. That is right.
Mr. RoUHANA. In the Telecom Act, I believe what you wished for

was competition.
Mr. TAVZIN. Yes.
Mr. RoUHANA. And people are tryinI to deliver it; And we have

run into a road block and so we are back saying, there is a road
block. You have asked whether this il a local or a national iuue
and I think I have tried to make the point that it really neecbI to
be addressed on a national level because this is a national problem.
This is not somethinl that is happeninl just in one State; it is hap
pening acroll the country and the fact is that the telecommuni
cation infrastructure of this country is a national infrastructure
and it just needs to be there and it needs to be upgraded.

I listened very carefully during all of the presentatione by the
folks representing the real estate community because I do believe
a solution to all of these problems can be crafted and that it is PO"
sible for people to sit down, talk about these isBues, and find the
right balance for legislation that would protect both the real estate
interests and eneure that an impediment to competition is re
moved.

I don't think there is any doubt that that can be done. It has
been done in two State•. It has certainly been done over and over
again in other utility situations. We are not inventinl somethina
here, we are repeatq a procell that has happened again ana
again with regard to buildinP. All we are tryinI to do is make sure
that we deal with it rather than let it drift. We are sitting in a very
difficult position where our infrastructure outstrips the ability of
people to deliver it today because of this building aeceu impedi
ment issue, _

Mr. TAUZIN. Mr. Sugrue, when are goq to have it decided?
Mr. SUGRUE. Well, first I just want to endorse your vision of how

complex this world is and that, for your job and mine, we were a
lot easy in monopoly days. So competition is great except liVinl
through it until we get there.
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I just wanted ~ note two things. One, the Bureau is recommend·
ing to the Commission. tha:. it shortly:nitjate a proc:eeding that
pulls together threa,da of tlillse different proceedings as they a1fect
telecommunications service, providers and addre.... them in a
more comprehensiv& manner. And the Wireleu Bureau aslUlJ1iD(
the Commi:l8ion adopts it, because I don't want to get ahead of
them; we propose, they dispose but assuming it is adot~ we will
be addressing issues as they affect telecom providers' Wmstar
and others in term_

Mr. TAUZIN. So you have got to pull all or these proceedings to
gether, if they agree to do that. Then you try to settle them. And
how long does all that take?

Mr. SUGRUE. The· notice initiating that proceeding should hope
fully be out next month and then, by the end of year I would hOpe
or early next year, have an order out resolYini. it. And I just want
ed to note that, while there· are four proc:eedinp, you are really
talking about two bureaus and you have them both here before
you, so we will try to-

Mr. TAUZIN. There are four proceedings, but two bureaus in
volved.

Anyone else before I turn it over to Mr. Markey? Mr.
Windhausen.

Mr. WINDHAUSEN. Mr. Chairman, you asked what your re~·
sibility is now at this stage. And I think there i. a l'8Iponsibility
for Congress to clarify this situation. Perhaps the but way I could
the best language I have used or I have he8rd used 11 by an: editor
for the Baton ROuge Advocate that I met with just a couple of days
ago.

Mr. TAUZIN. Careful now.
Mr. WINDHAUSEN. And his suggestion was: So what YO~bf:~ are

really looking for is to nudge the market along. And I that
is ezactly right. With regard to this building ac:ceII problem, the
statutory language just doesn't clarify, doesn't go far enough to
really deal with it for certain. And if we could just have lesia1ative
language that would establish the tenant's right to choose the pro
vider that they want, then the CLECs will go and we will negotiate
a deal with the landlord. We are not looking for free entry, forced
access that was referred to earlier. We just want to be able to have
the right to provide service and then we will wort something out.

There has been diac:uasion u well about the number about resi·
dential competition in Congreu and why don't we have more resi·
dential competition. I think it 11 important to point out that 30 per
cent of residential consumers live in apartment buildings. If we

, don't take some action to deal with this problem that you could
well be writing off those 30 percent of the public and saying, sorry,
you don't get the choices that everybody else gets. That 11 why it
is very critical for residential competition as well.

Mr. TAUZIN. I want to recognize Mr. Markey. You just put on the
table the question: Ifwe should provide legislative instructions that
consumers have a right to multiple choices, don that abrogate g.
isting contracts, escfusivity contracts? Do we have a right to do
thatf Is there a problem under whatever that Act Mr. Dingell al
ways talks about where the government .geta sued-Tucker. The
Tucker Act. Are we going to get sued? Mr. Markey.
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Mr. MARKEY. Okay. Tlwik you. Mr. Bitz, doe!l yijui' association
believe that ucll1live ac:ceu.deala are Gkay?' •

Mr. Brrz. No. We 40 not support exC;hi,sive ac:cesS. Our industry
association baa 'repeatedly stated we believe in a competitive mar
ketplace. That implies mliltip~ providers in any circumstances, Mr.
Mar~y. .

Mr. MARKEY. Okay. Do you~ .With ~t Mr.Heatwole?
Mr. HEATWOLE. I'll speak individually.
Mr. MARKEY. Yes. You are speaking for the whole association, is

that correct, Mr. Bitz?
Mr. Brrz. Yes.
Mr. HEATWOLE.·They don't know what I am going to say, 10 I

will speak individually. If it is okay, then they will well done. In
a perfect world, you would certainly want free and open ac:ceu by
anyone. From a very practical standpoint, as we pointed out, if you
have a small local provider who may have the best of the Internet
connection, the phOne connection, and the cable TV connection,
they may not be able to borrow the money to put in the system or
the distribution system onsite required if the bank knows that they
don't have i-year, 2·year, 3-year, whatever the period is, contract.
In that instance, what you have done is you have, de facto, opted
to the large incumbent provider. Second-

Mr. MARKEY. Well, Andy, no. We have said to the smaller guy,
rmd a way of being able to compete.

Mr. HEATWOLE. But he may be able to.
Mr. MARKEY. See we look at it, Mr. Heatwole, trom the perspec

tive of the tenant, okay. Our goal is to make sure that your tenantl
have the lowest possible Internet, cable, telephone long distance
price. That is our objective. So if there is only one person in, then,
obviously, that person iI not going to be under the preuure to
lower the price on all of those other services.

Mr. HEATWOLE. My point iI that the one person with the lowest
price may be the small provider who, without an exclusive contract,
does not have the capital that many of these other larger compa
nies have and, consequently, he is excluded from providing the
lower price and you have, de facto-

Mr. MARKEY. I understand that, Mr. Heatwole.
Mr. HEATWOLE. And, second-
Mr. MARKEY. I have just got to move on. I apologize, Mr.

Heatwole. The big point that we are trying to make here iI that
we want the mar:~1aceto determine wbafthe lowest price is, not
a predetermined usive contract to determine that. Because we
are not sure that thet deal, over a period of time, winds up with
the lowest price because of the innovation and the change. And
that is why we like your IIlOciation's perspective on thiS, okay.
And so we will just stick with this because it seeIns to be s0me
thing that we can work with. And it is only that I have limited
time that I have to move on and I apologize to you, sir.

In Massachusetts, Mr. Burnside, what has happened where you
are able to compete, to cable rights, to other rights?

Mr. BURNSIDE. Well, a couple of interesting things, Mr. Markey,
have happened. One example in Massachusetts, in 1998, when
Time Warner announced a 12 to 15 percent llrice increue acrou
the board, they exempted one community, the first community that
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RCN had actually establisloted semee in, and said that that com
munity would not have a_price increase because Time Warner feeed
a competitive situation. So it is pretty clear. And we could 1001: to
other examples in New York where we have seen bulk ~ts,
perfectly acceptable t'tom: the market standpoint, bmJ: discounts of
fered in MDUs where RON baa beep. abl~ to build its service. So,
clearly, prices do come down. . :

And I might add that it baa been our experience that, in addition
to prices coming dowu, the pie tends to get large!'. We heard that
67 percent of the homes passed take cabl~ service. We have experi
ence in markets where in fact, there is one in particular in eastern
Pennsylvania where we own a cable system that is completely
overbuilt by a competitor. And there the penetration rates ezceed
90 percent. So the· pie gets bigger, keeping the local licensing au
thorities whole.

Mr. MARKEY. Okay. So when we in Congrua preempted all of the
exclusive contracts that municiDalities hid fl'IU:':ted to the incum
bents, it made it possible for R<::N to come In, then, and begin to
match or lower the price that was being ofJ'ered by the incumbent
cable company for the benet1t of conaumers acroaa the company.

Mr. BURNSWE. That is it exactly. Exactly.
Mr. MARKEY. So, Mr. Sugrue, do we have to legia1ate it all? Are

there any changes you think we have to make in order to give you
the authority you need in order to, you know, ~t to tlie point
where you can have the power that these compames can ofJ'er the
integrated telecommunications services that are scattered now
throughout the Telecommunications Ad.?

Mr. SUGRUE. I think on the ;stion ofbuilcling access, the iuue
we have been principally deba today, legislation would be help
ful. The Commission hasn't rul really one way or the other with
respect to telecom services whether it baa the jurisdiction under
the present law. But it is at least, u you can tell from the debate
and I have gotten white papers and constitutional scholars coming
in on each side of this that it is open for debate right now.

Mr. MARKEY. And, flnal1y, baa a tenant ever been denied, Mr.
Bitz, service from the telecom or cable providar of their choice, to
your 8Xjlllrience?

Mr. BITZ. Well, I can only speak for the company that I work for,
sir. We have never had a situation that I am aware of where, u
a result of the landlord's business decisions, the tenant baa been
denied their choice of telecommunications providar. In manT cues,
the tenants actually go direct to telecommunication HI'V1C8 pr0
vider, independent of us. And I can't speak u to whether or not
they have been turned down, although I would suspect that is the
case because we have many small tenants who woUld not be nec
essarily attractive business targets for the telecommunications in
dustry and smaller buildings tliat I know where we have tried to
encourage the telecommunications industry to actually provide
service and we have been turned down by various companies.

Mr. MARKEY. Finally, Mr. Rouhana , have you ever been denied
access to customers in MDUs that would want access to your serv
ice?

Mr. RoUHANA. Rarely, but it happens. It does hap~
Mr. MARKEy. And what is the reason why you are denied?

. .

•

•



•

,

75

Mr. RoUHANA. I have never really been able to tell. I mean, the
fact is that when yoq are dealing with a landlord, you are de~
with an absolute authority. So they don't have-to tell you. Thay
have no responsibility to res~nd even. So, in the cases where we
have not gotten into the buildings, it baa been because we have
gotten little or no response from the people in cham.

The problem is there are so many landlords. If tliey were all like
the people at this table, we wouldn't have a problem. They would
all already have us in there. So that is really the issue. There are
so many_ of them.

Mr. MARKEY. ~t me ask Mr. Windhausen to finish up on the
question. -

Mr. WINDHAUSEN. Thank. you, Mr. Markey. Yes we do have sev
eral examples where customers sought to receive service from a
particular CLEC and were told by the building owner, no, I am
sorry. The building owner said I have an exclusive deal with one
provider. That is your only choice. And we have those examples
from wireless companies and wire-line companies who tried to pro
vide service and theb~ owner baa said no.

Mr. MARKEY. Okay. Thani. you, Mr. Windhausen.
Mr. TAUZIN. Thank you. Mr. Markey. I wanted to welcome the

vice chairman of the committee, Mr. ODey, to the hearings and rec
ognize for a round of questions the ~nt1eladyMa. Cubin.

Mrs. CUBIN. Thank you, Mr. ChaIrman. I am from Wyoming and
recently held a community hearing on placing towers for cellular
telephones and the biggest thing, the biggest issue was private
property rights. And I want to tell you that private property ~ta
in Wyoming means something different than they do in Washmg
ton, DC. And when you are talking about placing a tower some
where, it is a lot more personal when you are ta1kiJlg about requir
ing someone on the place where they live, the iancI1ord, it seeme
like it is much more of a violation to the private property righta
of someone in Wyoming.

And I would like to Uk you, Mr. Rouhana. on the issue of private
property rights, you suggest that the issue of access should be ad
dressed at the national level. Now is that exclusively to provide
some companies with-wen, companies like yo~witha seamless
business plan?

Mr. RoUHANA. Well, I think I will just have to go back to the
very beginning. It seeme to me that what we are trying to do is
to create competition and the issue that is preventing us from get
ting to the bUildings, which is where the customers are, is this ac
cess issue. Now this is in a multiple dwelling environment, not in
a single family home, so certainly we are not advocating that.

Mrs. CUBIN. We have tho...
Mr. RoUHANA. I know you do. And we are certainly not advocat

ing that. And private Ilroperty ritt~ts-I mean, what is there that
is more important, fraDkly, than t? But this is, as I said, I think
over and over again, not the first time this has happened. What we
are talking about is a situation where people have congregated.
They are in buildings that are owned by others. And those others
are standing between- the people in the buildings and those who
they want service from and they are preventing that from happen
ing. So, clearly, there has got to be a balance of these interests.
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Our proposal. I think. tries to take that account and. ~,'k~cu.
lar, has all kinds of safeguards built even in that c:ase to sure
that this is not an abusive process. We don't want to take lIJ1ything.
We want to give somethiJlS._ We want to give the services that
these tenants have been as.~ for. that they need. I don't want
their buildings. I just want to gIve the tenants the service. And we
are even willing to pay for it. so it is not even a question of asking
for access for free. We are more than willing to pay a commerciJllly
reasonable rate.

Mrs. CUBIN. Well. what this reminds me of. if you will forgive
me. is the Endangered Species Act, you \mow, where you lose the
ability to use your land because there is potentially an endangered
species on there. They are not taking your land away. but you can't
use it. So. you know, there are certain rights that go alimg with
owning property.

I wanted to Uk you. too. you are talking about the person that
stands in between. the landlord, ~ttiDI the residents what they
want and the providers providing It. Are any of you aware of any
circumstance where a bUilding owner or a building manapr actu
ally has been paid to prevent someone else from cmning in? Be
cause I can see that that would be a problem. Anyone who wants
to answer that.

Mr. WINDHAUSEN. There are many eumplu of landlorda and
building owners granting exclusive contracts to one~ provider.

Mrs. CUBIN. Right.
Mr. WINDHAUSEN. And. as a part of that agreement, the landlord

agrees to be paid by that exclusive provider and the agreement is
that the landlord will then prevent any other competitor from serv
ing that build.inir. I mean that is part of an exclusive contract.

Mrs. CUBIN. "Right. But what I mean is that if someone else
wanted to negotiate the same kind of contract with that landowner
or that landlord, are there instances that anyone of you know of
that that wasn't allowed or ~!c:Just weren't interested or-any?

Mr. WINDHAUSEN. That is Y what happenl with an exclu-
sive contract. Another CLEC will come in and say I just want the
same deal that the other guy is getting and the landlord has said
no.

Mrs. CUBIN. Mr. Bonhans or anyone who wants to answer this
I really think, as a general rule. that situations that have problema
are better addressed at the State level. And I am sure you have
reasons to think that they should be addressed at the natiOnalleve1
rather than the State level. Could you tell me what they are?

When I came in here. I was-you know, I just thought we have
to protect ~:ate property rights. Well. now I am confUsed. Now
I honestly w that there is something in between here. I am just
trying to find what it is and I am not going to find it out here
today. It will take a lot of time and work.

Mr. RoUHANA. Well. I would say there are really two big reaJOna
that I think it is appropriate to try to do this nationally. Firat of
all is just the Telecom Act itself. you know. is a natiow Act and
the entire imperative behind it is to try and create for the country
an infrastructure that will be equally distributed aero.. the coun
try and will be available aero.. the country. So I think solving the
problem nationally will at least ensure that, to the maximum u-
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tent possible for money and dollars will flow evenly acNSS the
country to the extent it can. "

Second, our experience.hu been that where State Acta uiIt and
we attempt tQ use "and we are dealini with a national landlord.
they can sometime take it out on us in another State without simi
lar kinds of rights. So we can find that ia a way to sort of freeze
the effectiveness of the State law by, you know, ma.king. it clear
that if you try to use the State law in thia State, we will make it
hard for you in another place where they don't have thia law. And
so it is a little more complicated than just a State-by-State analy
sis.

Obviously, we will continue to work with the States have we
have. And, frankly, we will continue to do thia one building at a
time because we have to. But I think it would be better in terma
of the attempt to get a complete in1i'astruc:tur out there that ia
competitive, if we had a national solution. I think it .would happen
more quickly for everyone that way.

Mrs. COBIN. Thank you, Mr. Rauban.
Mr. TAUZIN. Thank you. Go ahead, Ms. Case.
Ms. CASE. I see absolutely no--
Mr. TAUZIN. Pull the microphone to you.
Ms. CASE. I have never needed a microphone. Exclusivity-aa a

property owner, there ia nothing wrong with exclusivity. I am pro
viding -'you already know so I can-I am providing you with your
home. If I engage into a contract that provides that provider an g
clusive right, then I am taking the risk, if I get paid or if I don't
get paid. I can tell you that we don't have, currently, any contracts
that are exclusive for service. But I will allow our managers to g
elusively market a provider. Now if a resident ia diPatiafied with
that provider, I lose. My contract needs to have customer service
obligations in there.

I am the one who loses the resident. If I get paid money up front,
if I get paid on an ongoing basis, I will lose. There ia no amount
of money that could bring our company to higher levels than rent.
And that is what we are in the business to do.

Mrs. CUBIN. Well, while I generally agree with that, in Wyoming
it is not just so simple as okay I am going to move out of your
building into somebody else's.

Mr. TAUZIN. Unless you get a tent.
Mrs. COBIN. Yes.
So, you know, in theory I agree, but--
Mr. TAUZIN. Thank you, Ms. Cubin. I think.Mr. Prak-you have

got a few who want to comment before I move on.
Mr. P1tAK. I wu just going to respond from the perspective of

over·the-air, free, over-the-air television, that there ia a national in
terest and that I would think that you could harmonize your view.
with respect to privately owned property, as I have, and in the
same way that the Supreme Court hu, by looking at some of these
regulations as akin to local laws and Federal laws that require ac
cess to utility connections, mail boxes, smoke detectors, fire extin
guishers, all of these things that are required. A mail bolt ia re
quired by Federal law.
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At one level, one could look at them as some kind of infringement
upon private property rights. Our Supreme Court has interpreted
the Constitution lltherwiae.

Mrs. CUBIN. I just want to make one more statement now. You
know, I am really tom here because we were telJring about local·
to-local TV with some industry broacicaaters and they said, well,
they will only be serving in the nut few yean the top 70 markets.
Well, the largest market in Wyoming is 196 and the nut one is
199. So I am tbjnJring, well, okay, if we are going to aero...the
country, nationally provide or make provisions thet everyone can
have acee.., then maybe every single citizen in the country de
serves the right to· hava everything that everybody elae has, 80
maybe we shouldn't be looking at Wyoming at 196 and 199. Maybe
we shoul~U8t say,okay, indU8~, bUild it.

Every y is entitled to mall a letter for the same J)l'ice. Every.
bodr is entitled to telephone service. Everybody is entitled to elec
triCIty. Get them the telecommunications services, too.

Mr. PRAK. I gueu what I would sar in response,~
woman, is that the folks I represent are m the proceu of trying to
do that right now. We are in Wyoming and, by golly, we are going
to cover it all with a digital smw.

Mr. TAUZIN. Don't me.. with Wyoming, any of you. I am teJling
you.

Mr. PRAK. That is right.
Mr. TAUZIN. Thank you. If you have other rupo_ I will have

to move on-maybe you can get your llOints in with other members.
Let me recognize the gentlelady from California, Ms. Eahoo.

Ms. ESHOO. Thank you, Mr. Chairman, for holding thia bearing.
It is fascinating. As I have listened to not only everyone at the
table offering their testimony, but members asking questions I
leaned over to my distinguia}jed colll!8iU8 from Pennsylvania and
said, I think that we are national referees sometim... So we have
got to come up with a solution on thia. But first I want to start
with Mr. Burnside. I Just can't resist this. Do people tell you that
you look like Robin Williama?

Especially when you smile. Look at that. And he does wear glau
es sometimes.

Mr. BURNSIDE. You are not the first.
Ms. ESHOO. Okay. Okay. Great. Well, I had to get that in. A little

levity. For those that haven't seen his face, if you can tum around
now.

Mr. TAUZIN. You ought to hear the number of people who ask
, Robin Willjams if he looks like Mr. Burnside. It is amazing.

Ms. ESHOO. Right. YeL Let me start out with Mr. Bitz. In your
testimony, you pointed out that your residencies are providing com·
petitive options for tenants and it has been mentioned before that
BOMA supported a bill that nearl)' passed in the Florida legia1a.
ture. Do you consider that a model? And, if 50, would you support
a federally modeled bill from that pi_ of legia1ation that is pend.
ingin the Florida legislature?

Mr. Brrz. Well, perhapa, like many families, we don't always
agree within our family and, at a national level, BOMA disagreed
with what the local chapter entered into.

Ms. ESHOO. And what was your disagreement?
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Mr. Brrz. Our pc}sitioD· ia that we are not in favor of any man·
dated aceeaa, even on a negotiated basia.

Ma. ESHOO. But once you get beyond that. I mean, that is like
the developer going in and saying 1,000 homes and then when they
have to sit down and n~tiatewith the planning department, then
the powers to be they wtUaay, okay, we will do 720 units. So, you
know, what is your next position?

Mr. BITZ. You heard my next poaition, which was this ~s to the .
heart of, in our opinion, of owning real estate ~use pnvate prop
erty rights are very important to us and we believe we are meeting
the Nation's telecommunications objective as an induatry. I, in a
somewhat humorous fashion, used my glaaa of water to point out
that progreaa. has been made, dramatic progreaa has been made,
about the number of service providers. We believe that that will
continue. It is a very positive trend. We support that.

But we don't want the government forang us to have to deal
with people that we mayor may not otherwise deal with in a free.
market environment. We support the free-market environment and
we support the competitive environment that we are in. We believe
that works for our tenants.

Ms. ESHOO. Do you charge people to have aceeaa to the services?
Mr. BITZ. Yes.
Ms. ESHOO. And, if 50, do you ha_
Mr. BITZ. The agreements we have, including with my colleague

next to m_ .
Ms. ESHOO. Do you have fbted ratea? Or does the association help

set them?
Mr. BITZ. No, these are individually negotiated between individ

ual comJlaniea and telecommunications service providers.
Ms. EsHOO. What is the range? What is the range that you

charge?
Mr. BITZ. Well, I would say it would vary from like $100 to $500

a month for a site. It depends on the size of the building. I mean,
a small building, obviously, is worth less than a much larger one.
We do not, in ml...company, have really huge buildinp. We are here
in Washington. They are of medium size. So I can't speak for, you
know, major buildinp in New York. But that is our company's u·
perience.

Ms. ESHOO. So it is anywhere from $500 a month on up.
Mr. Brrz. On down.
Ms. EsHOO. Ob.
Mr. Brrz. It is not a lot of money from our perspective, Ma'am.
Ms. ESHOO. So a provider would pay anywhere from $500 on up

or down for
Mr. Brrz. Down.
Ma. ESHOO. Down. The hilrh is $500 a month?
Mr. Brrz. That is correct. 'that ia right.
Ms. ESHOO. And what is your cost for charging that $500 a

month?
Mr. Brrz. It ia impossible to identify a separate cost. It is like,

when we build a builQing-
Ms. ESHOO. It is just the cost of-
Mr. BITZ. It is just we are you know, these things are multi·bU

lion-dollar properties.
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Ms. ESHOO. [continuing) providing a space.
_ Mr. Brrz. That is correct, Ma'am. .

Ms. ESHOO. In your usoc:fation, how many players are there? I
am just trying to get a handle on how much is involved here. I

.have a sense that it is a lot.
Mr. BI'1'Z. Well, the commercial office building industry, we have

17.000. members who are in our asaoeiation. I don't know
Ms. ESHOO. So of the 17,000 how many people would be-
Mr. BITZ. There would be hundreds of companies.
Ms. ESHOO. There would be hundreda.
Mr. BITZ. Hundreds of companies.
Ms. ESHOO. And are the 17,000 buildings? 17,000 members.
Mr. BITZ. 17,000 members.
Ms. ESHOO. How many building,. do you think there are?
Mr. Brrz. If there is not pushjng 1 million office buildings in the

United States of every description, I would be surprised.
Ms. ESHOO. So 1 Diillion and how many do you think are in the

$500 range a month?
Mr. BITZ. I couldn't anawer that question, Ma'am. I have never

seen any statistics.
Ms. ESHOO. Anyone have any idea? Yes, Mr. Windhausen.
Mr. WINDHAUSEN. Wen. I am sorry, I don't have the answer to

that specific question, but I would like to say that, in my testi
mony, that we have a number of aamples of building ownera
charging thousands of dollars per month, up to and .....: leding
$10,000 per month. So not all the companiel are as farsighted as
Mr. Bitz in only charging $500. It is re8lly a much bigpi' problem.

Ms. ESHOO. Mr. CbaiIman, I think there is something in my
background legialatively where we developed-you kDow, we
worked together on this and you were key in the pauge of it of
uniform standards aero.. the country in another area. There is no
question in my mind that there are private ~perty right. that
come in and around this, that we bump up agaiD.It our mas:nificent
Constitution.

But it seems to me that it is an area that doea r:ry out for some
kind of fair-of course, that is in the eyes of the beholder lome
thing reasonable that-b«ause this is all over the map. I mean, it
is catch-as-catch-can. I think that people that live in the buildinga,
use the buildinp, I kDow people in my diatrict are still actiDg
where is the competition of the Telecom Ad; that you touted in
working on that. So I do think that this is an area that we are
going to have to look at some kind of legillative solution. Obvi
ously, we are not going to come up with it today, but in 1iaten1ng

• to people, this~ thiDk that we are going to be faced with it.
It is compla, obviously. But unle.. the partiu come together

and sallbe have a solution end I would enc:o~ that. It dOesn't
sound' there is. But If there isn't. If you don t get together, I
think that the Congreu may very well step in and I have said to
people before do you really want the Congre.. in this? Well, we will .
see. But If you can't come up with-I think tha~ you can even
though you didn't want to state what a solution might be, I think
that is good for openers.

I would urge you to try and come together to draw up something
voluntarily. But, If not, then I guess we will jump into it.
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Mr. MARKEY. Will.the gentlelady yield?
Ms. ESHOO.. Sure. I would be glad to.
Mr. MARKEY. I thank the gentlelady for yielding. You know, most

of the teleeomm~cationslegislation that has moved through Con
gress is driven. by the personal experiences of members as well.
And, you know, the gentleman from North Carolina here, Mr. Prak.
he iA right. Which apartment owner was saying in the 1950's and
1960's and 1970's and 1980's, I am not going to bave an antennae
on thll top of my apartment building and I am not charging my ten-·
ants lUlything, so it wasn't any big deal to bave an antennae on
top of the roof, obviously.

And then a new phenomenon occurred, as we know, and there is
nothing that frosts me more than to be in a hotel room of a hotel
that never-that you uaed to make phone calls from that used to
cost, if you made a local call, .30, .50. And all of a sudden to find
out that the ten local calls you make now cost you $1 just to access
the phone and then still only .30 to the phone company, right?

Ms. ESHOO. The tu is cheaper than that, than the local call.
Mr. MARKEY. No, it is not just tha tu-
Ms. ESHOO. No, the bed tu.
Mr. MARKEY. It is tha hotel break up, okay. It is the sharing of

this profit that, you know, they now get .75 or .50 for every phOne
call, Ookay? Now that is fine, okay? You are a captive, you know.
But now you have got one-third of all Americana in. apartment
buildings. So the higher this fee is that an apartment owner can
charge is the higher the rates have to be that the competitor has
to charge in order to provide the.. services. So there is a balance
that has to be struck. here bec:ause, obviously, everyone is in an
apartment building as a cae:'

So, yes, we have moved this old Mr. Prak area where people
said, yes, we are going to provide it or the old Bell system. the old
era to this new era where now it is a profit center, you know? And
we are also trying at the same time to drive telecommunications
revolution into every room that people in our country live in as
well. So it is a balance and we just have to strike it but it is our
own personal uperienc:e that helpa to animate the debate.

Ms. ESHOO. Can I reclaim my time now?
Mr. TAUZIN. The gentlelacly-now let me explain how this worka.

The gentlelady controls the time. I have been generoua with time
because I was pretty generous with myself. And the gentlelady con
trols it. If you want to address theae comments, the gent1elady rec
ognizes you and you can addrell8 them. The gentlelady haS the
time.

Ms. Esaoo. Thank you very much, Mr. Chairman. And I thank
our ranking member for mplring the points that he made too. I love
to tease him, but he is a brilliant and wittY mind here and we can't
do without him.

Mr. TAUZIN. Well, don't go too far.
Ms. ESHOO. And you too, Mr. Chairman. You. too, absolutely.

There has been testimony, and legitimately so, relating to busi
nesses and what they receive, what they should receive, how they
receive it, the competition, all of that. What about the residential
buildings? I mean, if Congresl were to provide aeeell8, what &lI8ur-
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an~s are you prepared to give us that the residential cuatomers
will ~ served a: well? .

?4r..llF.ATWOLE. In VlI'ginia, you are barred by the Virginia Resi·
dential Landlord Tenant Act from charging an access fee simply to
get ,on the property. You cannot charge $500 or $1,000 or $10,000.
You can, if there is a quid pro quo. I have paid to put the line.
insi..de the building. WhAt will you pay me to rent the lines? I am
pro';icUng space and a building for a distribution system. My staff
IS providing advertising and ae:tually signing up your cuatomers.
For providing those services, we can negotiate a reasonable fee for
thoss services. But as far as s~~ss,give me $1,000 or you
can't come on my property, in .. on residential properties,
we cannot do that and we don't do t.

Ms. ESHOO. Thank you very much. Mr. Rouhana and Mr.
Burnside, maybe.

Mr. BURNSIDE. Well, obviously, our business, our marke~ is
the residential communities and I would just make the pomt that
throughout the 1996 Act, you consistently use the word "competi
tively neutral," "nondiscriminatory." And I cannot see anything in
exclusive contracts or mandatory acceSI Iawe when used to cl8im
exclusive ownership or wire otherwise inaccessible in that last mile
that could be possibly described as competitively neutral in any
way, shape, or form. .

So I think you certainly hav_
Ms. ESHOO. You are saying the words of the Act support the

question or the answer to the question I just posed? .
Mr. BURNSIDE. Words of the Act in sections of the Act where

those words are used reflect the spirit or the Act.
Ms. ESHOO. So is the spirit catching, though? I mean, do you

think this would-
Mr. BURNSIDE. I would qree that it is catching on.
Ms. ESHOO. Okay.
Mr. BURNSIDE. But we still have some 'T's to dot and some 'T's

to cross in some corrective legislation, I believe.
Ms. ESHOO. You really do look like him.
When you smile, it reany putlt---
Mr. Rouhana
Mr. RotTHANA. How do you follow Robin Williams? That is my

question.
Ms. ESHOO. I know. We are going to find someone that you look

like.
Mr. RotTHANA. All right, well, let us not go there.
I may not like what you do. The answer to your question is we

are primarily focuaed on the business community, but as we build
out our network, we are going to end up with line-of·sight from our
hub sites to literally thousands of multiple dwelling unitl. The
easier it is for U8 to get into the commercial marketplaCe, the faster
we are getting to tl1e local marketplace. It is that simple. It is a
simple equation. If it is harder for us to go and it takes U8 decades
to get to the commercial market~, we can't go to the residential
marketplace until we get there use the economics don't allow
us to do it. ReN is primarily focuaed on residential.

But what I am saying about Winstar is true about all competitive
carriers. The faster we get established and have the critical mass

,
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~ be able to. service cust.:lmers, the faster we are· bringing this
servi~ to peo!1le: We didn't go. into buaineu to be small. We- went
into bUlineu ~ be big, to serve as many people as we possibly can.

The impedi!nent to. getting there fast ia this buil~ acceu
issue. I have said it over andover again. And you were qwte right
when yc;u said there is something &ig going on here. We have a
million nersotiations to do to get into the commercial buildinp.
How can we do thia in leu than a decade or two without some kind
of framework? It"won't happen any other way.

Ms. ESHOO. I think you have made ucellent point-. Thank you
to you all. I just wonder when several industriea are going to have
more women at the top. Thia ia really interestinl. Well. I gueu it
ia great that there are women on this side of the table.

Mr. TAUZIN. Absolutely. It ia a Kood balance, I think over here
you have got going. Let me thank tDe pntlelady.

Ms. ESHOO. Thank you.
Mr. TAUZIN. One of the things that-as I go to Mr. Pickering

I will probably want to submit in the form of written questions:
How much disclosure oc:cun whare there ~you know, to ten
ants? How much disclosure oc:cun to the tenant that you only have
these services, you don't have a right to choose other servicea? And
what ia being charged for acce..? And whethar disclosure-you
don't have to answer that now. I just went to put it on the table
because it ia a queation that other members have whiapered to me.

The gentleman from Miasiuippi, Mr. Pickering. .
Mr. PICKERING. Thank you, Mr. Chairman. And I went to com

mend you for having this hearing. Thia ia 1l very important hear
ing. A. someone who worked on the othar side on Senate stair then,
as I have said before, lost my influence when I became a member,
but did work for too many days and too many yean and too many
hours on the Telecom Act, knowing the various debateL

Mr. TAUZIN. Mr. Pickering, you might tell them who you worked
for on the Senate side.

Mr. PICKERING. I worked for Senator Lott on the Senate side.
Mr. TAUZIN. Imagine what a come-down that waL
Mr. PICKERING. But I have worked with Mr. W'mdhausen very

closely as he worked with Senator Hollings at that time. And it ia
clear that our intent and the spirit of the Act was to have a com
petitive policy and competitive acceu. Thia ia a claasic case where
we have to balance the property rights, the constitutional property
rights, with individual rights of acceu to information and tech
nology.

We are going from a one-wire world and model to a multiple net
work, multiple technology, from wire1eu to other wire lines, wheth
er it is electric utilitiea or cable companiea or traditional telephone
company.

The access question, especially when you put it in the context of
one-third of the U.S. popUlation ia in a multi-tenant buildinl, this
is something that we have to addreu and hopeJWly we can resolve.
I was hoping that maybe Florida came up with an appropriate bal
ance. I understand your position today, but I think, Mr. Chairman,
that is something that we may want to look at.

Let me go quickly, though, to FCC authority, Mr. Sugrue. Se
cause some would argue that you have existing authority to ad-
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dress this question and I just want to we gS7e you broad authority
under the Act to eliminate· all ·barrieta to competition. If you look
in section 224, atalll to utilities right of way for the provision of
telecommunicatiollS sei'Vices; •.M:'.ioll 706, to promote the deploy
ment of advanced services' section 207, prohibits restrictions on cle
vices designed for over-th;air reception of video programming,
which-any restrictions that coUld awear under that section.

Do you· believe that you haw additional authority or the general
authority to address this issue? If so, what are your plana for ad
dressing it? And does the Wirelell Bureau have a proposal or are
they in the procell of putting a proposal forward on thiS iaaue?

Mr. SUGRUE. To start witli the lUt quemon fint, and I am just
going to work back,the Bureau is, as I indicated earlier, proposing
that the Commission initiate a~ to addreu these 1IIU8lI:
building ac:e:ell, bOth buildina acces. wi respect to conduit and
wire control by the utility and those iaaues that are thefoc:ua of to
day's discussion, which is P$e:ipally acce.. to those pIIlV that
building and wiring controll8cl by the building owner.

Again, aaauming that the Commilllion~ the Bureau's pro
posal, we would launch that probably in June. We are targeting the
June meeting on that. .

Mr. PICKElUNG. Since you are doing a proposal, is the correct in
terpretation in your view that the FCC hU the authority to ad
dres. building ac:e:ell?

Mr. SUGRUE. Not necesaarily. One of the principal iaaueI to be
disc:usaed is just the scope and extent of the Commiuion'. author
ity. The Communications Act does not, even with the amendments
in the 1996 Act, does not explicitly address thia. There is long
standing Supreme Court law of supporting the Commission's eur
cise of what the court has c:alled mciUary jurisdiction, jurisdiction
that derives from the purpoaea of the Act and- .

Mr. PICKERING. The intent.
Mr. SUGRUE. We sort of put it together from di1ferent parta. The

parts that you cited, undoubtedly, would be the parts we would cite
were we to proceed on that. Aa to whather we need legislation, it
would save a lot of time, effort, and sleep1eaa nights for us if the
Congress were so inclined to tell us: FCC, go this far. Don't go my
further thaD this. And just what the standarda would be. Bcii:aua8,
from tha debate here today, what you hea1'd today is really almost
a mic:roc:osm of what we have heard and are going to hear, I am
sure, in the next few months. .

Mr. PIcKElUNG. Mr. Sugrue. I would appreciate it if, as you move
forward within the FCC, that you would also provide recommenda
tions to CODgreIl of what we need to do that would be helpful in
bringing aboUt the objective. of the Act.

Mr. SUGRUE. Thani you.
Mr. PRAK. Yea, Mr. Pickering, if I may, I just wmted to respond

by saying, at some point, Congreaa may need to provide encourage
ment to the Comml'lion to uertiIe the authonty it already has.
I don't know if you were bent for my testimOny on the 207 il8u.
regarding over-the-air broadcasters, but it strikes me thai when
Congress passed the Telecommunications Act which contained sec
tion 207, it made a judFent about that ~s provisions' coMtitu
tionality and its harmony with the Fifth Amendment. And now
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when we go before the agency in a rl1lemaking proceeding and we
are reviaitbg Fifth Am'!ndment isauesJhat had bee!! addreued by
the Congress' or we woUld Contend had *n addreoaed by the Con
gress, that, .at some point, before it is .litigated, somebody has got
to go ahead, belly up to the bar, and move on.

Mr. PICK'!:RING. Let me just add, Mi'. Sugrue. In the structure of
the bill, the Telecommunicationa Act" we tried to provide you with
the flexibility to achieve the objectives of the Act. And we gave you
pretty broad authority. Sometimes we wish we could take that
back.

Mr. TAUZIN. Ob, yes.
Mr. PICKERING. But I do think that we gave you the broad au

thority and the flexibility to address these issues.
Mr. SUGRUE; Thank you. I appreciate that.
Mr. TAUZIN. Thank you, Mr. Pickering. At thia point in the

record, I want to note that we have received testimony from the
Public Utility Commission of the State of Tesaa, which is State
that has pused le~lation. And. without objection, they have
asked that we make It part of our record. It is so ordered.

(The prepared statement of the Public UWity Commiuioll of
Texas follows:]

PuBLIc UTILITY COIOOSSlOH or TaAI
AumH, TaAI 787ll.a32ll

Mayl1,l9911
TH!: HONOIWILl: W.J. "BILLY"' TAllZIN
cluUnntua, s..bt:ontmitUa 011T~ n-a.t. tI1Id~ P, Dr "(111

Committee 011 C_ .
U.S.HO_~~
Room 3136, IU'II H_ Offf.. 1IIUJdinB
WtUlti"lfOll 20$16-6116

M~y~::,,:~,;r:m"~~-:'f~cM=H1~~aiD..c...r:.:=
catiODll serYice providerL I~ will allow me to aJwoe a f_ brief tbDuibta 011
how th_ iuu.. have beeD ben iD T_

While iDcumbeDt 1-.1 grhlnp com:::t have had _ to malt:l·taDaDt build·
iDllS for yean, fac:iliu.. ':eNd competll-.l grhln..com~<CLECal t:ryjq
to compete for tboae euatom.. cIo DDt al_,. had tha __ IeftI 01_ Withoui
buildinl aCCMa on tha aame _ and coaditiODll u the~ 1-.1 w.,'
cOIDta,:' ~ compaQton r- a ail"lflCIIDt competitive dludftntep to _
buil' tenaata and tha pa! oIa competitive market la atalIed.

To fufth... competition ID tha 1-.1 tal_muniClltiODll nwbt, lha T_~.
tun! amended the Public Utility R.platory Act 01 T_ <"PtlRA'l ill 1lllI6 to Ud
two sectiona on buildiDK.-
I Section 54.259 prohiMta a property _ Iiom pNveDtiDr or iIltarUriDa with a

telecommuniClltinna Ulillty'a iDatellation 01 a -.ice ......~ II)' a WlldiDI
tenaat, diacrimiDatiDr apinat a talacommunicatiODll utmiY.rith raapeet to iD-.
stallation, _ or compenaatlon iaauea, and raquiriDc _annaNe~
iD azehanp for _ to lha pro•. Thaee~ aaaure that buildiDK all
cesa and rmtal cbarpa .... uaiued equally on all l~muniClltinu-.ice
provia.....

• SeCtion 54.280 aJro.a a property owner to c:harp NUOD&bIe compenaatinD, Jlmjta
and impoa DI I ery ccmditinna on a utility .-kinl .-. to protect lha prop
erty and ita owner.

These atetutory provlaioDa .... attac:bed (Attac:hmet AI.
After addreaaiDI -.al _pi.. 01 cIiacr:imiDataJ buiIcIiDc .-. lha~

Commi.laion staB' deveIopecI an eaforcemaat~ to impr.aeDt PURA'a~
acceaa provisions and fadUtate DeIOti&ted biIiIcIiiIR __ analIpIII&IIta bet"..
builclinr 0....... and taJ_mUDicatinna utilitia "'l'bla paJlcy <_ Atta....met B.
Public Utility Commilaion 01T_ mamo of October 29. -199'7) attampta to bela_
the righta o( -.ice provid.. and buiIdinI OWII.... and Nduce lha nMd for f-.I
enforeement actiona by lha PUC. The policy~.. that lha baaia for a compenaao
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lion Il'ecb 'nim IbouId be to.~peuata the property _ for the~u.t CL..:
tilrouIh a~ foot rental rata u wi~ lIW'kat-buad buiIdiDI~ 1••l. reprd
I... of tha nWDbar of cuatomera IUftd Or tha reven.......tId bJ tha -.
communlcationa pnM4ar. To __ l1011..u-iminalorY tNatmaDt of mwtillia -.
commW1lcationa providera. tha PUC'. poIlcy~ that wha a _p.tltlft _
nit!' enlan a multi·le1WIt buildilll the _ mUlt IIIOdify .the~ of ita~
ment with the incumbent c:arn.r to iii'" it the 1&111I f_ lInDa, !:mita aDd coaiIi
liOM U the CLEC.

Conp'eSl and fadaral aDd atata NtIU1atorl haft worbcI hull to IUUI'I that ...
liva loCal ..mea Cl'DIIlIUtion ia not l1inderad bY __ to the local loop. But II the
loop ia tha "Wt miIe". buiJdiq __ ia the "Jut YUd" for 11W1)' cuatom.. lUld
CLEC.. The National AaIociatfon of IlaIrulator)' Utility Commiui_ approved a
resolution on thia topic aUta aumm_. 1llli8~ CAttacbmant C). ,

I hope thia information ia UMlI11 to the Subcomm.tw. u it daIibara. thia lmpar-
tent uiarkat opaniDc ... If I caD provIda aD)' additioaal infDrmatlaa, pIaaM W
malm_.

Beat wishes,
PAT WOOD. m ..

ce: Rap..-entatift Thomu BlUe)'

ATTACHMENT A

T!:XAs Um.rm:s CODS

PUBLIC IlTILITY 1lZOU1o\TORY ACt CW 1UA8

S«. 54.259. DISCRIMINATION BY PROPBRTY OWNER PROHIB1T1lD.
(al If a talacommW1lcati=8 ut:IUty boIda a con- tranch'M, or~t u deter
mined to be tha aplll'lDriata IftDta of autbority1JJtiI.i muDicipalitylUld hoIda a __
tiftcata if raquind b)' ihia litla, a~ or pri...ta property -111&)' 1IIIt:.

(l) prevent tha utility &om iIIItaIJlq on the ....... pI'lI' Jrt)' a tell 'DNIIi-
caliOll.l ..mea fadlity a tenant NlII1eItI;

(2l inwn- with the utilit)".'inata11atiaa on tha ownar'. pzopa t) of a -.
communlcationa ..mea fadlity a le1WIt NlII1eItI;

(3l clilcriminata apiDIt IUCh a utility~ inata11atlaa, lInDa, fir _pane
lion of a telecommuDicati=8 ..mea faCility to a le1WIt on the owW' ....,....e,.

(4) damand or....,t 111 __.N-~t of aD)' JdDd &om a tanant fir the
utility for aIIowiq the utility GIl fir in the oWner'. plOp.t). fir

(5l clilcriminata in fawr ill or IPiDat a _t in 111)' _.~ rental
charge clilcrimination, baca_ of tha utility &om which the tanI11t i I I ',. a -.
communlcationa IIn'ice.
(b) SubaKtion (al~ not~ to 111 iDltitutiaa at hlcJ- aducatloD. IiI thIa aab-
section. "lnatitution of bicba' edi1catiaa"~ . . .

(l) 111 inllitution at blcbar aducat:lon u cIa!IMd II)' Sact:ion 8LOO3, Eduatiaa
Coda; or

(2l a pri...ta or ind , dent iiIItltutiaa ofbIp. aducatioD u cWIiIId II)' Sact:ion
81.003. Education CocIj,
(cl Notwitb.ataDdiDc aD)'~ law. the _million baa the juIiadIctiaa to WIfone
thia section.

(VAC.S. AIt. 1448c-o. s-. 3.255&(cl. Cal. CIJ.l
5«. 54.260. PROP1lR7T OWNB1lS CONDmONS.

, (al Notwi~Sactiaa N.2I8. lIa tell muDicati=8 utility hoIda a iDUi1ici-
pal COII.IIDt, I'raiIchlaa, or permit u datoormlnad to be the apPJOPI:iata lII'I11t of au
thority II)' tha 1Il11IIlclpaJit aDd boIda a cartlIIcata if NqUiI'Id II)' thia tiile, a public
or private prap.'" 0WMr DIA,:

(lllmpoaa a condjtion on 1M utility that ia i'IUOnabl)' Dec F Iii')' to protact:
(A) !he aafety.~:.:can... lUld ~tion Of the propm,. lUld
(Bl tha aafety and atotJ.r pauu;

(2l impoaa a __Na limitation on tbli tim. at which the utility may baft ac
c... to tha PlOPart)' to inItall a taIeoornmuDicationa ..mea fadlit);

(3) lmpoaa a re&IO".Nalimitatiaa on tha I111i11bar of auch utilitial that baft __
to tha Owner'1 propart)'. if tha _ caD damonatrata a~ conatralnt that _
quireI tha limitation;

(4l require th. utility to &IJW to lndamnif)' the _ for duaqe cau.t inItall
inI. GpeJ'ltinr. or IeIIIovinIa facilit);

(5) require tha tall.lnt or tha utility to bear tha entire coat of inItaWn&. oparatinr.
or IeIIIovinr a racillt); and

•
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(6) requiN the utility to pay compenatio:l thet is reuonable &lid IWlIdi.xrim·
iDatory amOlllIUdl tel_municaliolw utilitia.

(b) NotwitMt,ndlnl &I1y other law, the commiNion hu the jurisdletlOll to enfo_
this sec:l:ioD.' .

(V.AC.S. An. 1446c:.o, s-. 3.2M5<d), (e).)-

ATI'ACHMENT B

PUBUC IJTILIT'l COIOllSSlON or TEXAS

TO: Chairman P.t Wood, ill
C~mmiNi_Judy Walah
C~mmiNiODar PatriCia Cumm

FROM: ADD M. CoftID
AaaistaDt Dlnctor
Ofllce ofCuatomar ProtectloD
BWMqI*a
DlNCloI'
0fIIce ofCunomar Piole.tioD

DATE: October 29, 1987
RE: On ApDda for N__" 1987~MeadDI

Project No. 18000: Informal~te a.olutioD
0ftIca of c...-ar Protectiao Enfla eat PoIIq I'alIU'dIDI R/ibta III T"

communicaticma Utilitiea and P10pwty 0-.. UIIder PURA BuiIdIDI~ Prcrri·
mona.

TIl. Public Utility CommiNiCIII III Tau (CommIMi.) bu r;:iJT~uUd to
.dclresa impl_entatioD and_comJllla-~~ tbe .....~
visioDa IIItbe Public Utility Replatory.Act (PURA) HN.26lI and 54 • The bUlJd.
iq _ pl'll9isioaa of PURA ... adopted cIuriDI tbe 1lllIlI 1aIIalatiW ..... Ia
lID effort to IlJUUItee tel_municaticma utilitiea ._1 to DU1rIlc and prifttaJy
OWIleci property for tbe pnIViaioD III .-~tive~tioDa .me.. '1'0
date. tbe Com·miNioll baa DOt .eI~ I I I I .-~~ ..-:Iated with tbe
buildinl _ provisioaa III PURA. Aa .-pet:ItIoa.benmM • reality, .....momi-
caticma utilitiea haft beIw> to raise NPnIiDI tbalr abWty to _ multi-
tenant buildinp ~ ordar to proftda .....municaa- IlIr9IcM to tbe borilcti.....
lenant&. Speci1lca.Uy, the taI_municatioDa uUlitiea .,.~ that proput,
ownen m.y be plac:iq..-aab1a _ and coaditioDa • buiIdIIII- to tbe
detrimeat of the deftlopiq .-pelitive taI_m'lDiatioDa III&I'b&.

Ia order to quicldy '-JIOIIIl to tIr.- _ and IlfIIWlda bodl ta'-mWrl
catiODa utiliae.~~rty 0WDer& tha baldt III our tIl&upN&alioa III the prori
siODa set forth in PURA H54.2Sl1 and 54.280, tha 0fIIce III eu.tCIIl .. PioleelioD
(OCP) baa deveI"""" tha~ anfot C1'11_ polIcy. iA DO _y fa tbis polIcy Ia
leaded to affect alwwd tuwd .me. (STS) prrilcIm' riPt III&Iltr) __ with
property OW'DU'L Rather, OCP to fildli&Ate tI8IOll&~ bui1dIIlI _ lIn'&IIP-
meate be*- iDc:umbaDt local a.. cam- _ -ta. aDd 1lui1dIIrI-
en by providiq parlin with OCPI~ • tIr.- ::L1a Inu-.A1~ tha
policy paper is inteDded to nduce die aead few formal_t~ ill tbe
8Vllat tha=artiea en... 9iolalioDl of PURA H54.2611 and 54.280, OCP intuldl to
.... this . to llIrid8 ita det.umlaatioD of whatber enfGi m&llt Kt:ioDa apiDR
partin be itriliated.

0WIMBw or PURA, SI!lC'nONS 54.26ll AHD 54.280

Ia 19l1l1, tha Tau LelIiIlatDn puaad 1aIIalatioa that iD&roduced nrpiq
chaald Ia tha _, Ia wbicD 'e'_municatioDa uUlitir may oparate and tbe _y
they .... -wated Ia T.... SplcillcaJly, the 1aIIalatioa eiIooiInaM .-peliU".
entry into t&e T... local errb'np ta1eeommUDicatioaa IIW'bL !iDee that time,
the COtttmissiOll hal acliftIy JUJdertabD ita rnpolllibWty to Ia&rod_ .-petllioa
into the local taIecommunicatioDa JlWb&pIuL IJrmtably, the sletll"" ttWldata to
"OP&ll up· the te~municalioftlmubtplaca bu caUMd lID ;-.. Ia tha a....
her of telammmunicaliolw utililiel '"'rial _ to multi·tetraDt b'liJdinp Ia onIU"
to provide, iJ1IteII. maiD&aIa, lIDdoperate facilitiea a I ...,. for the~ III
service to the buMia... tetraDt&. This d__ for _ bu ralnd • tal
queatioa rapt'liiJII • tellCG1Dmunicalioftl uUlity'1 "riIht" to _ commarcial bulId-
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Th. positiOIlll of the parti.. aft'ected by thia iuu. are diverse. The prim~ ....
of conllict c.nler U'OW>d the parti..- positiOIlll reprcliJII the Umita of the "cn-mu.
nation" and "wIreaonabl. peym.nt" tenIIII in PURA §§54.259 and 54.260, r.ospec
tively. Specill..l~the telecommWlicatiollll utiliti.. lll'lI\I. thet .blent some re,u.
I.tory IiJilita on compeneatiOD iuua. property own'" have an incentive to u·
tract monopoly renta for ...... The utiliti. arJU8 thet competitive telecommWli.
cationa optiona .DbaDca the market valu. of the bWIdiD, and that aily ~~tion
to property own... mu.t be minim • 1 and take into coiIGderation the IlUiIdiDr en·
hancement that resulli fi'om the provilion of competitive talecommWlicationl 1tI'¥.
ie... Rep.....ntativee of property own.... on the other hand, 'rru' that the fNe
market mu.t be .llowed to dictate terml. conditio.... and compeuation for ......
to I buiJdiDr'1 riaero .nd conduita. Th_ parti.. aIIo arrue that limply IClCIIWur .t
the quantity of sp,,, to be u.ed by the telecommUDicaUODl utility d_ not take Into
.ccount the valu. of the property, the nature of the improwmentl, ita location, or
the quality or liz. of the "iDarket" created by the property owner for the taJ.
commWlicationa utility.

J. BASIS FOR DEn:RIIININO JlEAS()NABLI COMPINSA110N

Given the complexity of the iuua, it la UD1iIcaly that • ~. compeuation meth·
od can be flnmd for eachSope.. ~ent.Th. buic undanyiDr principle,
however, for any COlt m related to buildiDr COIDpeuatiOQ~ la that
property mana..,. muet impoee ...... coeta, methOClo101Yr...~ ratat on any taJ.-
commWlicatiOIlll utility whiCh pine __ to the builcIiDZ ·1"111' .pproecll _
th.t comp.titive telecommWlicationa ItI'9ica era .ftiIable to tenante without tha
imposition of nabl. buildiDr reetrictIolIII by~-. GrantiDr~
tenanta to competitive carrien la central to aCJIieiriq PUJlA'• .-J OImakiDi
comP'!titive tIIecommUDicatiollll ItI'9ica altanlaUwa.~ for aD T_ ana
their bu.in...... reprdl_ of whetbar they live and WIlI'k in • IiqIe family home
or • multi·tenant buildiq. A1thourh the Na1 _te iDduatry, in PneraJ, la c0n
trolled by the fNe market; builcliDi ...... la • market ItIJII'Dt that la Dot au1Iject
to f_ marlo:et fOraL Rather, the~ _ by vlrt1Ie of hla ability to COD_
...... to the tenant acto u ...telu.~ J,;",,-;j,-on- teJ_mUDicatiollll utili·
ti.. muet pin pauap. The uerciM of thi8cOiiUoI enabIee the PI'Ol*'tY _ to
dictata terml .nd COIiilitiona of tha buiIdiDc __ ............t that~ ....
.... to on. tel_mmUDicationa utility, but deny __ to another. In tioD, the
telecommunicationa utility ctIIJIOt liMIy "walk ._,. IimD the termI and coadiUODl
placed by the buildiDr owner on tha __ uraaa-tDt, becauoe tha utility muet
have ...... to that particular buiIdiDa in order to~ ItI'9ice to Ita cUItom..
who la • tenant in that buiJdiDr. !D orler to ..Icb_ the •__ of free markat c0n-
trol over buildiDr I ~ the Ler!aJature _blilbed com)ltllUtioa requin-
menta for property own SpecificalJy, the Lerialature requinoI thet COIDpeuatioa
for ...... be rea......bl. and DOIIIIiIcriIIIitory.

Th••bility of tha property _ to c:ba.rn compeuatioa whicb la rea_lbI. and
nondlacrimina~ d_ not,~, impJT thet tftI'1 te'ecommUDicatiollll utility
mu.t be treated idaDticalJy. Rather, It~ that • teJ_mUDlcatiollll ':.c::z.,r
offered the sam. tarmI, conditiona, and compenaation UftIII'IDItDt u ita .. y
situated counterpart. Thla interpretatioa pi' • II •• DOt only theeof tba partieiI
to freely enpp in eommarcial tranaactiolla wbeNill • oenica -u _
to privetep~. but alto __ thet the p~........ _ Dot exert CODtroI
over tha buildiDr ...... arrtJIPIIItDt in • mann.- tbat la _lbI. or dlauimi
n.1oIy to tha tIIecommunicatiollll utility.

In nteblilhinr the parameters .ppllCabJ. to tha term "reaaonabI" compeuatioD,
it is important to diltiJ>luiah betw_ buiJcIiDa in wbicll the property owner hu
moved to • sinfl. minimum point of TIltJy <MI'OEI. and thua _ aU wiriDr iDaide
the point of dem.....tiOD where tba maiD lIna enters the buiJdiDc. In IUCb wea
,the telacommunicatiollll utilitiM muet compenaate tha property owner for tba use of
cabl. dlatributiOD facilitiaL In multi·tanant buildinp wb_ tIIecommUDicatioDi
utiliti.. maintain OWIIenbip of their wIriDIr and other facilitiM to tba point of c0n
tact with the individual tenanta (multipl. a_tion poiDtll, t"ecommUDicatiollll
utiliti.. mUlt compeuate tha property _ for use of buildiDr"_
Ao Btug (01'~~~~ ill a w.,t. .ntaI'elItioII poW"..

t,m.
In illlltanCet in which tha~Jlroperty own.. hu uaumecl neocmaibility aDd 0_

ship of wiri~ beyond the MPOE, tba tel_municatiollll utility may CIeclde to uti·
lin the buildilw'l exiltiDr c.bl. diatributioD faciliU... A property owner m.y cJwp
for use of diltilbution f.ciliti.. on the own... Iide of the demarcation point in •
number of diff.rent wayl. For IDitanca. tha property owner lIIty bate compenaatiOD



,

90

on a per pair. per circult or per conduit or sheath buia. Without quMtloa. the
charp for" of dlatrlbutloD f&cllitl.- OD the owners Iide of the demarcation paint
mar take into conaideration ihe~ of facilitiel UMd by the proplltJ owner in pro
vicliDl ~_uaicatioD .me- In DIfOliatiq compenaatloD tenu for the uae of
the property owners dlatrlbutloD facilitiel,~ _y coDlider f'acton auch u tM
amount- of facilitiel iDvwatmmt, the uaetullife DC the Cecilitiel. tilt and a __able
rate of return.

A property owner _y aIao ..c COJIlpanaatloD Cor the D!lyUcalllp&Ca UMd by the
utility in the builcIlDI's equiP_Dt .- and any aetuaf _ uaodatld with the
utility'. uae DC the bUlldiq. The propIltJ ownar. by control1lDl buildlDc -.
mlDll_ an ..ential aJ.maDt in tha daliWrJ of mUDicati_ to the tenants
in that buiJdiD, AI such, the price of equillmant tollIII "Pac. Jauad to utiUtiei to
provide ..me. to tlDlDti in thet bIIildiU ibou1d be baNd on the actual _Ie
coR of the apace and DOt ODthe nwnbar oftenantl .... or the~....tId
by the carrier for the proYiaiOD of t1J_muaicationl~ to the 1luiId1Da" taD
anti. Com~":'tioD in tbla ID&DD&r ia _SOD-ble bacauae it _ almilar tenu
and CODdi Cor all providera. .

B. Ba.sia (or.ut.~~~ ita ..~~ poW
S)'S1cm.

ID multi·tlDlDt buildfDp, wb-. the t1J_UDicatiDDI utlIlt7 Dl&iDtIlDa _
ship of tha wiriq and other facilitiel to the point of contact with the lDcIhidaal taD
anti (multiple demarcatloD poUltl). the propIltJ __y neal". _paDI&tIaD
for the ~_UDicatioDlutl1lty'. uae ill the Notal apac. in. the eqWJllll!lDt -.
UII of the buildlDc" conduit faclIltiel, and any actual _ .-ciatlil with the util
ity's UII of the blilldlDc- eompeautioD Cor rental IIoor Ip&CII, u ...a u the 11M of
the buildlDc conduit Cecilitiel abauld be buad on the rental value in the marW
piece of the property UMd by the provider. DOt 011 the type of facilitiel ....... the
remlUII pneratld, or the D1IIIlbIr ill CUItomerIIWIId.

CompensatioD mechen;... that, .... buecl OD the Dumber of tmant8 or la, au.
an Dot rtlUOlI&ble bacallM~ &ftUPIIMDtI ha". the potIDtial to balD,.. IIIU'
kat ODtry and dioc:rimiDati apiDat _ eftIciat tel_muaicationl utllitia By
oquatiq the COlt oC a_ to the Dumber of tlDlnts .... or the _ .....
erated by the utility in aaniDI the buiIdlDI'......_ the propel t) _ "'tivwiJ
discriminates epiDH the tal_mUDicatioDl utility with IIIlIft ....... or ".._
revenUi by ca..... the utility to pay _ than a lea dclat JlftJ\'ld- Cor the
same amount of spaca. ,

The bula of any ClIIDpeD&ltloD mchanil'D abauld be to _peD&ltI the p1op.ty
owner for the apace .......~ of the DWDbar of end uae CUItomerI ..... or
the reftnUII pnerated by t1Ie tella m'DlicatioDa carrier. For thia of
the squan foot rental rate for uae DC the .....ant and riaer apac. ia a __.hIe
bam or com~tloD in b"jldlDp with IDU1t1ple deman:atIaD .,.-.. LMae rates
for eommerclal propen, an an appaapriate IUide Cor~ _paDI&tloD Cor
a..... to the Iluildl.DI bacauae CIII1lmftal __ IIIIt only rea.ct the ftriatIaD in
reDtal rates clepencIlq 011 the 1-.:lGD aDd deairability of a particular "'.jlcIlDl, but
indicatl what _ts an wiI1lIII to pay Cor the amount of IqII&Zlt CaotaII! beUtC UIId
by the tenant in the ...e marltitpW:oi and Cor the _ type ofapace. ThIa m.tbod
of compeD&ltioD ...- thet the jI1llpW L) owner is ,.M,l-the faiJi I1Iarbt value Cor
the UII oC the lilac. and aIao r.capd_ that apace ID the be_ant of an ... la
not u valuable u retail space in a IKtioD of the buildiDI open to the publie, or
a comer olBca on the top flaor ofan ... buildiDI.
11. APPuCABIUIT or 'lU Dt8clIDoHATION PtIovJ8IoN IN PURA IM.259 TO Exli'iiNO

SERVICE AiUwlGIMEN'i'S wrrR INClJMIIENT LocAl. ExcRANoE CA1lIIiElIS

PURA IM.2H apedtlcaUy prohibite a PI~ owner from diaaiDtiDaem. in
favor of or epiDH a _t or m__ utility in anym.D_. This pm-
hibition~ diacriDtiData17 tnatrDmt is conaiateDt with the cweraI1 tenu of
PURA which -pt to __ the~ welfan by prwDOtitll comiMtitioD in the
provialOD ofte1__UDicatioDl..-. in T_ 8M PURA I!LOO1 (~c). While
recocnWDI that lD&DYIllliatiDl _ arranpmentl ware made prior to CII1Dpetitift
entry. it is OCP's poaitloD thet prior contractual acr-entl which provide for a·
cluaivity or preferential tIrIDa Cor the iDcuazbaDt tel_mUDicatioDa utl1lty m--
the .lJOala of PURA specil1caIly and mUDicatioDl eompetitiaG --.Jly. »
cordinll1y. OCP interprets the PURA I M.268 llOIIdiacriDtiDaoD prcMiion to !Ie ap
plicabl. to pre-SeptalDbar 1, 1996 buaiD_ arranpmantl between iDcurDbeDt loc:al
exchanp carrie.. aad property owne...
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Altholllh the nolldiJcrimination provWona 0( PURA ~ 54.259 .... ,pl'licable to pre
September 1, 1995 service ~enta. the non-diocrimiDation t.~O:- .... triI·
gered only .t the time a compettti"" carrier seeka __ to the .. MrY&d Iiy
the incumbent telocolDlllumcitiona carrier. Therefore. service uranpmenta made
prior to September 1. 19915, should be allowed to ltay in piece until a~ cerner
lDvok.. the nolldiJcrimination requirement. Once • compatiti"" carriar ..u _

.to the builclinl. the noncliKrlmiDation proviaiona .... friawnd. ADd the PJ"OIl&l"tl'
owner must either treat all canien the sam... tht iJIcuiIilltai "iD relation to the
installation. terms. conditioaa. and compenaation of talecommWlicatioaa ..me. f..
cilities to a tenant on the owners property" '. or re-ntlI"Qate with the iDcumbent to
treat it the same .. all other caniers _1dDa _

Because the legislati"" intent behind PURA §§".258 and ".260 is to f_ com·
petition. not provide protected statue to the in<:iimIIeDJ compeaation -.-enta .
for building _ that apply only to n_ entraDt _mWlicatiolla utilities or
new customers of an incUmbent teIocoIDIIIWlicationt utility .... not __able.
Every provider of tallCOJnJnUJllcationt servica must cIwp ratae thet _ ita
costa. At the same time. tftrJ' provider'. pm. .... lICIIl&triIiDed by the Pn- 0( Ita
campetiton. If the iDcumbent is p.ying no fee for IluiIdiq _. it certaIDly will
have a cost advantap _ ita new entraDt competitors that .... payiDf such a fee.
ExemptiDg incumbeDta from paJiDa for IluiIdiq _ iDevitably lJDpacta competi
tors adversely because 0( the comparetl"" -* advuItap the iDcuaibent piDe ..
a result. Accorclinldy. when • new provider entan • commercial property, the _'
ment of the inewnl>eDt must be reYiaed to match that .ccorded to the new provider.
Thus. if private property 0WD&rI require new providers to pay • fee, tha iDCwnIlent
should beIiD to p.y a ree calculated ill tha same m.nn.. aDd on the same buiL

UI. PRo8PEcTIVZ C1J8TOMIlRS AS A CONDmOH or AccBa
A!I more and more tel__Wlicationt utilitlee seek _ to a~ to~

vide servica to the buildID2's tenant&, space limitetiolla auodated with _ will
inevitably ariae. PURA 1ll4.260 authoriZea • property _ to __.bly Ilmit the
number of utilities thet haft __ to tha property if the _ caD d_oo'tnta
that sp.ce CODStraiDta justify such • aituetloD. OCP is__ hlInver, that _
carriers m.y .twDpt to preemptively "I ,r",:=. ill the buildiDi: to tha aduo

sion 0( subsequent carriars whO ma., haft the ill tion of Mr'IiDI tIiis In!iIdfJII on
a more immediate buiL OCP will lDt&rJ'!Wt such behavior OIl the part of the taJe.
commUDlcatioaa utility to be antlcom~tift.III -.lditlon, &nJ~ OIl build
ing a.-a that impoee~ delays OIl a oom~tlt:ift cam- provision 0(
te1ocommUJllcatloaa service to • c:uatomw will be _.deNd cliacrimiDlitory OIl the
part of the propertr _. OCP '-"- that the appropriate .......,u.l _ for
either activity is eafOl'ClDleDt act:ioD. by the Com·i";.

IV. CAIUlIEIt OP LAsT RzaoRl' O8LIaAnOH AND Bu1LDDIO ACCJ:I8

Several-.P-&!tl.. commented~ a teI_mWlicatiolla utlUty'a c:urisr o(!ut
resort <COLK) obIlation in thj CODtat at the bni1c!l. - ~ Sp litlC8:i:
para.. IIOUIht c:1arilIcatloa on whether a teIocoIDIIIWlications utility with COLK .
ligatioaa may ",fuM to ..... a~ if • property 0WIItI' ..u oompeaation for
ae...... Because the impllcatiolla _ted with tlie COLa oiz!lJat:iola. atend be
lond the builclinc __ OCP deellD" to addna the iaaue ill thi8~t p0l
ley.

V. CONCU18IOH

In eaactina PURA 1154.259 and ".260. the lepelatare IOUIht to facilitate the de
velopment of local oompetition by enwriDlr that new entraDta receive _ to tall
anta on the2~ beeecl on _.ble com~tionADd equal,~
tory term&. UDder theae oonditiont, will realdential and i1',sia in
multl-tenaDt buiIdIDa .,..;- the bene/Jta at oompetltioll ill the f_ of~
rates and "'I:'ded .:lzoic* for producta and _ OCP__tel mUJll
..tiona utili and property ..- to necotiate late bulIdlD, _ arranpmente
that will enabIt utilitlee to compete for~ on the beaia ill price and tlie~
sion of upeditiaul Mnict. Theil typeI of _ Ul'IJIIIIIIlllti Will beDdt IIlIt 01111
telecommUJllcatioaa utilitlea and pl'DJ*V 0W114lft. but cu.stom_ .. ...u..

Altholllh OCYs enfomment pouq. riprdlDf buikIIDI __ Ia in-.ted
to f.cilitata buildinl __ U'I'JDPIIIenta~ partit8 and reduct the -..ity
for formal eDfon:ement actlona, partiea should be aware that the poI/cy stae.menta

18ft PUIlA §5USlllaX3l.

._---------_._-- ---- -- ----------
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and pro...... for ,;""m9iq disputes developed in Project No. 18000 do IIIIt con
stitute cc.'mmieeion ruieI aDd reIolviDI dlqUtes developed in Project No. 18000 do
not conatitute comm'eeiom lUI. and Orden, and do IIIIt depriYII para. or richtl
under PURA or the AdmiDiatratiYII Procedure Act. Project No. 18000 repi I I" the
Commi"iOl1'a dort to aped!tI ..ttlllllllDt or buIinIa disputes in the iDcreaIiDII7
competltiYII marketl for telwommunicatiODI and e1Ietric IIn'bI.

PI.... contact Ann CofIID (6-7144) or Bill Mal"_ (6-7146) if)'OQ would lib ad·
ditioa.sl iDl'ormatioD on tbiI matter.

Atter.hmIDt
cc: Adib, PwvU; LukIo,John; Bellon, Paul; MueIJer, Paula; Bertln, Snunnl: Prior,
Dianne; D&via, Stephen; Seppentein, Scott; DemP8l1, Roni; Silverstein, AIiIon;
Feath....ton, DaW!; SIocwn. Bm; Hamilton, Kathr.Jlrini_ Nan; Jankina, Bran
da; Whittiqton, Pam; lQaIIatrand, Lealie: WIlaon, Martin; Ky1e, Sandn; Vopl, C_
ola. "

ATl'ACHMENT C

NARU~1998

REsoLU'\1ON RIcwlDINO NONDIIICIIIMIIlATORY AccZIlI TO 8UILD_ roa "
Ta.zc:oMKuNJCATIONB C......

WHEREAS, HlatoricaI1y, *al teIap~..,nea__ JII'O"ided by oa1)' _ carri8r
in~1...1!~_"lion; and "

WHEREAS, In tba hlatorie ona-c:uri8r IIMroanIent, __ or naulti-anit bulId-

~
" ically naedecI tbe *al teIaphaaa compeli)' to prvride teleph_ .....

out thair bui1dlna; and
, HIatoricaIIy; .......... or multi-unlt lmlldinp tp'UtId the _ *al tela

phone company _ to their Imi/dlnp far the= or lnIU"'... and maiDtalD-
lIII~~t:lee far tbe proNiaDor~~ and ".

WHEREAS. ComPatltlw I'al:i1i 1iI-m- tell mmuricad.......
oI1'er suhlltlDtial haDaftll far _man; ana "

WHEREAS. In arUr to _ tInaDtI in multi-unit bnlldfnp, -JIl'*lti.. &cIU
li..bued provld_ or telwommomicationl ...n- NqUira _ to iDtInIal baIJd.
ing (acilia._such u inIidI 'lririnI. riMr CIbIII, teIap~.... and lOUftupw; and

WHEREAS. Facilitill-huld competitlw *alm:h.np~ inclnclfnl
wirelinl and fIzad wlnI.-~ haw nportId _ rIlIU'dlnI their lbility
to obtaiD _ to multi·unit buiIdlna at nondll"rimina.,. tIrIIIa,~ ana
rates that would mahIa COII.IID_ wftbln~ l>lIl1t1lnp to II\io)' "!U1 or the __
efita of teI_unicationl_Dllit:IaD that would oth8I'wlaa hea~ and

WHEREAS. All Ste_ and T"arri..... u weI1 u the Fadel'll Go,. 111_ haw
embraced competition in theJI'CI'riaion or *al _h.np and atIwr tell ~ mmuni·
catiODI .....nc. u the pnl'ai communicationl P'!Ucr. in4. .

WHEREAS ~t, Obla, and T_ aInUy udIla ItatntH and ruIM that
prohibit~ .......... r.- daDJ.inJ tananll in multi-unlt bo"ItIlnp _ to
their telacommunicationl CIIriIr or ChoiCe; and

WHEREAS, Tha~ or NARUC laatibl haIltra tha Saaate JucIIdarJ e
mi_'a Bull mittie OIl ADtItrut, 11",.._ RlIbll, and CompetitiOll that "(Qar
competition to UftIop. __ton haw to haw equal __ Ttiq haw to he able
to reach their euatonIeI'I uIiI ...lItIl... _ ia _ or tha thiDp that ltate _mi.
siODI are lookina at all _ the -tI7.": and

WHEREAS, 1'he attribu_ or inalmhant cam_ auch • &. and ..., boriJdl...
accna ahouId _ dMemiDa tba N1atlYII competitlw poaitionl or ·'111 _Di"tionI
carriera; and .

WHEREAS, Tha JliOINiit) riFll or buiIdInI mutt he haItaNd withGat rc.
terina dlvriminatka aiId~ _ now. thar he it

RESOLVED. TIlat tha EzacQtIw Committee ortha NatioDal Aaaoclatka orRap
later)' Utility Commipt-... <NARUCl conYllDld at ita 1988 S"mm- Meatinp ill
Seattle. WUbIapa.~ State and Tarritol7 f8llIIIaton to cJo.I)' Iftluate tbebui.ldiDI iD tbIlr ltatll IIIIl taTitorill, bIca_ pI IIJI I'IIlIIutiGD
or thaa~ ia important to tba dfteIopmat or*al taJ_1II1IJW:ationl_peti
tlon" and he it furthjr

RESOLVED, That tha NARUC IU\lportaillillatiYII and mWat0i7 P.OIId- that
allow~ to haw a cbDica or _ to propa:r!)' cartf1Icatld t4! C mufti·
catiODI lIn'iea~ ill multi·tenant boljld1np; aiId tie it f'vtW

RESOLVED. That tha NARUC aupportalaPaiatiw and rapIa~~ that
will allow all telecommunicationl IIn'ica provid_ to a_ at flU'. nondiICI'im.
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iDatoly &iUI reuonallIe tei1u aDd condlliOlll,. public and private propertJ in order
to serve a __that baa~ ..me. of the pl'llYidar.
S~ by the COIiUDittae on CommUDicaliona

. Ailopted ,1u11.29, 1988 .

Mr. TAUZIN.' The Chair is now" pleased to recognize the gen
tleman from Pennaylvania, himself an experienced hand in the
communicationa world. Mr. Klink.

Mr. KLiNK. That is true. A recovering broadcaster.
Let me jlDt, first of all, I was kind Of stricken as we sit here at

. the hearing, at the position that many of ID are in, including
"Chairman Tauzin. I think the chairman, if u will recall back, ana
one of the first issues that you and I~about in depth wu pri-
vate property righ~and we worked, all of ID, 80 hard on coming
up with competitiveneas in the Telecom Act. So we find two thinp
that we feel very passionately about clashing before ID here today.
And the answere are not easy.

I just wanted to go back. I have got the older version of the
Telecom Act, but I think thia is the section 207, although it was
different. And I want to juat read from it, "DfrectI the Commiasion
to promulgate ru1u prohibiting restrictioDII which inhibit a viewera'
ability to receive video prolP"'mmin, from over.the-air broadc..t
station or direct broadcast satellite service. The committee intenda
this section to preempt enforcement of State or 10cal statutes or
regulationa or State or loeaJ legal requirementl, restrictive cov
enants, or encumbrances that prevent the IDe of antenn•• designed
for off·tbe-air reception of te1evision broadcast signala or sateWte
receivers designed for reception of DBS service. Ezi8tinrregu1a
tions including but not limited to zo~ laws, ordinenC88, restric
tive covenantl, or homeowners aasociatioDll' rulea shall be unan
forceable to the extent contrary to thia section.·

So what we have said to the buildiD( owners and to the realtors
and to the people who manage property, we are pinr to give you
an exemption so all those here come. the big Federal Govinunent
that is lDually thought of as being a pain in everybody'. posterior,
we are going to give you an exemption to all the. loeaJ probleMI
that you could have and now you are sitting here before ID today
telling ID you don't want to work with ID to get that service the
last couple of hundred of feet to the coDIIUMers out there that may
desire this. And it giva me a little bit of a problem.

As I said, chairman, m)'l81{, others, we don't want to get into
takings. We don't get into-private property meaDI a lot to ID. I
own-I owned. I have sold it since I have been here to support my
bad habits of being a Congreuman. It costl you a lot to be down
here-I mean, I was a property owner, a commercial property, rent-

, al8roperties. I know what you go through.
n the other hand. you know, we have got some ezcitiJur poui

bilities here and that bottleneck exiats jlDt maybe 100 or 200 feet
away from the people that we wanted to serve, the people designed
to benefit by this Act, that is the American people, being able to
engage in pun:haaing u another option these competitive servicee.
So I would uk for a reaction to that.

Mr. HEATWOLE. Well, I am going to speak to residential, multi
family. Your first comment and from what I understand of tha sec
tion you read wu dealing with off-air signala and. u I had spoken

,
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earlier, h the properties wh8", we actually own the cable TV l!YI
tem, we either ~:r::I::'aY the off·air signal or we sell it for $12
Ii mon~ 'i'he . - aSked, you know, what do ~u tell resi
dents what is available? Welll in our area, if we don t do it, build
a systeD' as a landlord, you nave the incumbent provider. Those
are the two things that are available as far as television is con-
cerned. .

You lo.ow, I don't know the answer to all these questions, but
generally, &I we have stated, competition in the marketplace of res
idential lmits and commercial units requires that you provide cer
tain services. Theoretically, we woulc:bi't have to have telephone
service in any of our units, but I doubt that we would have very
many residents because moat people want telephone service. Mo8t
people want television service, either off-air or eBble TV. To be com
petitive in a marketplace, we simply cannot deny that service.

And, in VU'ginia.. as far as residents are concerned and I will
read from the Landlord Tenant Al:t "Al:ces. of teD8l1t to cable, sat
ellite, or other television facl1iti.... and it goes on to any provider,
it says "No landlord shall demand or accept payment of~.;
charge, or other thing of value from any provider of all these
in exchange for living the tenants of sui:h landlord aeee.. to
services and no lindlord shall demand or accef:ndi~ such payment
from any teD8l1ts in uchpnge thereof unle.. rd is itaelf' the
provider of the service."

Mr. ICIJNK. Mr. Heatwole. ftnt of ell, I am not here to defend
what they have done in Vuginia. We have got 49 other States and
Commonwealtha that we have to deal with.

Mr. HEATWOLE. Maybe it is the solution.
Mr. KLINK. Well, it mayor may not be. But the point here a

and I think, as my diatinguiahed colleague, M.a. EahDo, said a few
moments ago in her queationing-U" we have thouaanda of people
out there and perhaps teal of tIiouaanda of people who own build
ings. And perhaps now if you are gettinl into residential, it is mil
lions. I don't even know the number and I don't think anybody here
know. the number.

If this indUltry, which is booming and which really could briDg,
I think, great competition-I tbiDk broad-band technology has
great possibilities that probably none of us in this room hU ever
thought of-if we are going to briDg that to the American peoDle,
which is one of the~ that w_we didn't have broad-band in
mind when we did the Telecom Law, but we want to ... new tech
nologies. We want to ... thiDga happen. We want to see industries
develop. We are in a communications era, an informational era. I
think we all agree with that.

If they bave to go building-by-building and sometimes in these
negotiations, I think we all know, can take a year or more to just
kirid of, you know, it is an attorneys relief act which there are
probably some people in this room that would like thai idea. There
are probably a lot that wouldn't.

The point is that if we in this committee and in tbis Coopea
said to the building owners and the people, as we did as I read that
section: We are wi1lintr to wave as much of a wand as we have here
in the Federal Government to relieve you from ell of the problema
that you could have with zoning law. and other limiting laws by
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the iocal iOvernment8 in an effort to get the communieatiol18 into
your buil<1ing, whether ii is direct, off-tbe-air, I mean the intention
is clear. We- want to ge~ the b8rvice, whatever it is, to the people.

And YO,ll. remember, when we wrote this law in 1996, we were re
placing a law that was written in 1934 before television was even
IJlvented. And 10 we realized as we were doing this that we are
writing a law tlu.t deals with technololiie. that we haven't even
dreamed of, ~veli't been invented yet, Out we have to be abl_
and we had long, long disc:ussiona:-how do we get these tech
nologies that we don't even know about as we write this law-to
the people?

Now _ come here today and we taka all of your objectiol18 very
seriously, but how do we get that last few huDdred feet? And we
asking you to go with us and there doesn't seem to be a wiUinmess
because, again,. Ms. Eahoo asked about could we use the PlOrida
law, which we understand has not been enacted, that we under
stand, though, at least in Florida, there was agreement between
the realtors and their buildinll:o~I think Mr. Biu said it was
a disagreement within the t8mi1y. How can we get to where we
need to be? How can we give Mr. Sugrue the d&ection that the
FCC needs to get somewhere that is not going to be onerous to you
but, at the same time, allows us to _ that this technol=: out
there as a viable option for the conaumers across this Na and
the next technolOS)' that we have a year from now or 10 years from
now.

Mr. Bitz. .
Mr. Brrz. Earlier in my presentation, I stated that I was not

aware in our company at least and I can only speak for my own
business experience-of any tenant in our commercial office build
ings who is not satisfied with their tel8COmD1"nieatiol18 service.
The voice that is missin, at this table is you have competing indua
tries at the moment, but you don't have anyone I1l8UiJur for the
col18umer directly and I can only reflect the lUIllCdDtaJ eiperience
that I have with over 2,000 tenantl. I-iD my ~ence. And I
speak quite direetly-is that I am not aware of any of our commer
cial tenants who are not well-semld by the ezistin« amount of tel..
communicatiol18 competition they already have. r can't speak for
residential or the commerclal industry. In my aperience, that ia
certainly the case and while not every company can get into every
building, that is not the issue. The question is are the tenants ade
quately served. And, in my perspective, they certaiDly do appear to
be served.

On our end, think of the problema there would be if we were
forced to have to deal with every sin2le competitive provider. This
gentlelJUU1 indicated there are now 7f of them. Trying to deal with
72 compani.. to deal with the same service again and again and
again in small·and medium-sized buildinp WOuld not serve the
public interest, which. at that point, woulcfalready have been well
taken care of by having " or 5 or 3 or 8 providers already in a
building. So what w. are sayil1f is that w. beli.ve the competition
is already there in the commerclal busin....

Mr. KLINK. Mr. Hollhana .
Mr. RoUHANA. What Brent says is tru•. H. is one of the .nJight

ened landlordll that does allow people to have access. The problem
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