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STATE10NT OF ANDREW BB4TWOLi .
Mr. HEATWOLz. Thuk you, Mr. ChairmaD. Mr. Ch8irmaD. Mr.

Markey members of ttie subcommittee. My name it ~
Heatwol.. I am .-!d", on behalf' of tlw N.t1Onal.AIIociation Of
Realtors

l
who repreleDt nearly 730\000 realtora nationwide who

are invo ved in all upecta of the reu eatate bu""., aud their II·
filiate, the Inatitute Of Real Eltate to whoM members
manap 24 pe1'l:8Di at t.be N.tion', COIlftil "ne"ead.~
mente and '" percent of tlw N.tion'l offtce buil I am • i'eal.
tor from VirIUiia- Beach.~ My~ I m.n.....~
prozimate1y 18,000 mwti.CIIDily UD1it~i VfnrJIlji Ud
have buili .ppmzlmately 3,000 multi·Camily. I am boaona to Ipeak
before tbia commltt.~ aboui teleeomDl'JDicatloaa Iec...

We ree:oIDbe t.be~, aud evo~taIecnmmUlllc:atiou ID·
dUlil7 ana tlw need to promote com III tile~
Our e:u.atolllft'l, lWid.ail, aud tIaaIlte d.....ad JUnr aud IOpDiad
eated telec:ommUlllc:atiODa c:apabilitiel aud IUCb ..mea. IDcnut
t.be marketabili~ at our property. CoIlMQUllltly,.ft haft all iDeaIl
tive to 1lltabUab: ~. thai promote tile wu-bt'alr of all NR
deata. Mr. Biia jUlt alludtcl to that. II ft dDD'i JII'D'icbi it. DI'OClw:L
our retldtate 10 IOIDIIwhtra elat. wbatbar or DOt ii it a c:oaimtrdal
tIaaIli or a readelltial tIaaIlt. _ ; ,

However, _ lIiroIlIiY oppotl eft"orte, IUCb .. thoM btfq ella
CUlled today, wbfch WOuld Jl:Itrmit UIIIUiric:tId ICCI.. to IlI'iftte
property Cor tlw inttalJatioa Of teltc:ommUDieatiODa ..me.. W.'~
pG!e mandatory ace.11 Cor • variety of rwalOU. " '

First, IllPtimate realOlll aiat fOr buildlalr 0W1W'I aud mmapra
to maintaill collirol OVII' 1< c .. to lMWalr Ipaca. tl'aratrfcted ..
cell could prohibii 0W1W'I aud m'al,.. ftVmproperly operatiq
their propertiea. Ii would 1II1dtrmmt tbm UiIity to NIPO"'''bl7
mlnage complG buildilll tyIteDl.I ID order to IIIIU1'I tIaaIli taCtt1.

I want to take a lDOIDIIli aud read tbt pw.ai or........a t and ..
CIIII righte from a te1ecommUllieatiODa aazWiiiI"* that wu ~
seated to ua aDd if J'OI1 would allow 6'et aud opeD UClIII OIl tbt
same termI aud c:OIlditiODa wbfch it wbat WIIlatai' ukecl tor ID Vir-
ginia. Somebody "11'_ ibia., '

Thia it t.be IIUIIIIIIli JOU would be .mac -rht eat G-
tenda throuihoui tbt pnmlna both laaG ana ImjAo'6D'I ta dote
in indudinl racewaya. common arftI, equipalellirooma, IIClQipalllli
buildiap, utility area. aud otbar II*ft 011, ill, aud Oft!' t&e pnm-
isa u rwalOlllbly nee: ". or uMftd tor tbt locailoD, reJoc8t101l, •
inatallatioll, maiDtaa· repe-, u~d~torialr,operation,
and remcwal or tbe diatributiOD IYIiIm,~ to the 1JDIitatiODa
oC tbia .,MmtM, OIl tbe locatiOll of tba diatribution ayIteID.~
mitter fIUotbtr -.r- to P'Ui b1aIlk the riPi of' C I, mer-.
aDd 'If II to UId ftooIII ~ pnmhll tor markttiD8 of Mnic:ea U
the pmnf:. iDcl~door-lo-door II1tI actrritiIa aDll tbe pl-.
ment oC Uw;.ture ID ill. mla'l'IIlIut ofIb located on tbI PftIIl
isa, subject to~ 11mi~ CODt.l1necl in tbia apMmAu.t," WIW:h
wu approval of any of tMir advertiaiJII.

wrbe terms or tbit~i Ihall be dMmecI to be CO""'ata
"rnn;nr with tlw !aDd, COIlItitutiDI tlw premi.Ift. TbI~ of
thil section two IIhall aurvive tba 8zpIr&tion or Iariitr temljaetfon
of thia qreemtat." Thai would man that any MrVtc:t providar, re-
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gardleSll of their ability to perfonn many of the people here todsy
are extremely sophisticated. And you can reach a negotiated agrt'e
ment with thept and be pretty sure that you are going to g~ what
you pay for and that your residents are going to receive it.

But with language like thia and what people generally want is.
No.1, we don't knOw if oW' tenants will receive the service they
are promised. We have people trenching over our property. We
have people fllnn;ng lines over our property. We have people drill
ing holes in our property. We have people fllnn;ng wires along the
baseboard inside the units of oW' property. And we would have no
control over it, plus people going door-tcHloor and advertisements
all over our club house.

The second pOint is that evidence shows that mandatory acceu
laws actually may lessen competition. Large incumbent service pro
viders are able to block small innovative often leu expensive pr0
viders from entering the marketplace due to the tima and expense
it take to recoup their investment in the wiring of the property. It
will also place building owners who offer these services to their
tenants at a competitive diladvan~. Owners often plaza their
properties with their own wiring and, In many instancH. the entire
system. They should not be perialized for providing sta~-the art
facilities to our tenants and residents.

We have in three properties provided cable TV service to our
residents. The way we recently got involved in it is because the
cable TV company refused to l'Wl the wiring inside. We said, okay.
we are going to l'Wl the wiring inside. we will own the system. We
provide, for $28 a month, the same service that the cable TV vlr
tually the same service that the cable TV company charges about
$44 in our area for. We have to be able to recoup the coat of our
investment in these instances.

Third, manda~-=sswill invalidate contractual agreements
already in place. r erodiDJ competition in the market1lW:e.
Many owners and telecommumcatioDl providers have excCusive
agreements to provide aervicea to their residents. Without ezclusive
contract.t, many small innovative providers would not be able to
enter into the marketplace. Mandatory acceu would violate these
contracts.

And, lut, we believe that mandatory acceu laws violate the pri
vate property rights of building owners and constitute a taldng
under the Fifth Am.ndmant. Under Loretto v. Teleprompter Man
hattan CATV. 58 U.s. Corp 1987, the Supreme CoUrt sta=
"to the extent that the government permanently occ:upiea .
property. it effectively destroys the owners right to posse... use.
and dispose of the property."

I would also mention that. in that same ruling. it says, itA taking
does not delleDCi on whether the volume of space it occ:upies is big
ger than a bread boz." It is slightly bigger than a bre8d box, bUt
a takin, is a ta.ldD«. period.

And Just a couple of brief personal observations. I am a pretty
simple guy and r don't know a whole lot but I know a couple of
thirigs. And one is that we- appear that we may actually bave some
property left at this point, private property right. If this type of leg
islation is pused, we' are going to lou that right. plainly 8nd sim
ply.

..
I
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We are the individuals that take the risk to build the property
in the first: place. We aregettiDB ready to start 12Q-unita~t
project in VU'ginia BeaCh. We have put $6.5 million in land &nc:l an·
other $2 million in equity into that property. We are the 01188 tak
ing the riIk. If we don't provide, whether or not neptlated, mul·
tiple aeeess for things to residents we won't rent the property out.
The marketplace is working, as Mr. Bitz said. But to require this
mandatory access I think is prepoateroua. We are the 01188 taking
the risk.

The only other thing I have that I know is that any time I am
in a disc:uasion SUCh as this and there il a group or upertl and
lawyers on the other side who are teJJjng me that I don't have a
problem and it is in my belt interelts to do this, that is when I
really know I have a problem.

I was concerned when I came up here to testify today and that
is why. But having heard lOme of the tatimony, I am scared to
death at this point. I believe the marketplace 11 beginning to work.
I believe, as owners and mlnapn or.:::c.rtiel, we realiZe the ne
cessity of having the belt available available to our resi·
dents. But please do not make this a m1ndatory ICC.II Thank you.

[The prepared statement ofAlIdrew Heatwole follows:] .
PRzpAllBll STAT!IaIlT or AHDRBW HEATWOLB ON BI:ILU.r or 'IU NAftOHAL

Assoc1AnOH or Rlw.TOase NIl) TIIII I!llm'nJD or RuL EaTATB MANAGIIIDrr

Hello. M-.1' lWDa ;. AIIdrew Heatwole. I em IJlMlr!n. ciD behaU' at tM NATIONAL
ASSOCIATION or REALTOJlSe who NIl-ta neUlJ 730,000 REALTOJlSe .....
tionwide who .... inwlftd in ell~ ill tM -.I... busn... aDd tbeiI' alIIIi
ate. the lnatitata at R.el EReta~ ..baee m_'- III&IIeP :u pc t
of tha netion'. con_tlonel1r ftn'nMd UlJ't:lDent unita aDd 44 eat tM .....
tion'. oftlM buiJdinp I em a REALTOR" ftooIIl \'IrPIWt Beecb, Mr pan.
nen and 1 m.anqe 1800 multitanlllJ unita tbrauahOIlt V1rJinie, haft buill a,.
proximatelr 3000 mull:lfemllr unite, I em baaonlI to apeak hen IIetln the _to
tee on tM Vttrf bDpartlnt I-. of....mulce~_

The NATIONAL ASSOCIATION OF REALTOJlSe aDd tM IDatitnta at R.el E.
tata Manapment ,....."i. the ch.nr. and ftOlw.a tell • mulce~~
and the noiecl to p..... compet:it:IaD in the marbtplUe. Our cutom_ noidenta
and tanente, dlliland DeW and IOPhIatlcated tal c mulce~ cepebilitWe and
such oem- inaeue the IIlUbtUiIlty of our propertMe. Couequatlr, _ haft
an iIIMDtive to IItIbliIh poIicIee thet prlDote the WIill beInc at ell neldete, . .
OVUlJiall

Waatrollllr oppoee eftbrta -" u thGee beIq dl8caeeed teder, whlch -.Id,..
mit unnetrieted _ to private property car tM inataJlatillD at tel_muni·
<:ationa ..m-. Wao~ .!Dazadatarr _ tor • ...n.tr at---. FInt, 1aIIli
mate 1'UIOa. __ for.~0WMn aDd~ to m,intein coatrol Oft!" ..
cea to buiIdInc ..... U....mi:tad _ could Iriblbit _ and~~

pmperlr oparallq tbeiI' pnpartla It -.Id UJII1-m. tbeiI' abIIit:~':'PCIejblr
manege comp. lio'ildlnllJltlllla in cmiar to anaun tanent ..e.tr. mdancit
shOWI that iDanda.,. _ Ian IICtUeI1r~ compalitiolL Larp l'lC"mbant
service prcmdan are Able to block .....n. iDDofttl oftaD "'lPI"I'w~
from mtarinl tM~ clue to tM tilDa and It taaa to .-ap tbeiI'
investment ill tM wirin& of • JlI'OINit). It will abo p. buildinI __ ..110 o&r
th -m. to their tanenta at • competitive cli8dvantap. 0- often
plan theirp~with thair _ wirlu. ani! ill JJWI1 iDn'MM, tM aatira are
tam iDItaIIid. Wa shouI4 __ be pan,u'IcHarpt'09ldlD& atata-nf.tha-ut faelIltWe to
our tananta and noidente, Tbiid, mandatarr _ wiI1 iIIft11data caatrutD&l
_manti alnadr ill pw., ftutbar .....un. compatitIaD ill the markatp1acL Mur
ownen an4 teIecommulce~pr0vi4_ have tIllIC1ualve and ~pl'\JlaJ Ill'" menta
to pr0vi4a oem- to thair tanente, Mandator)' _ would WlIate til-. oon1:nCtL
Laat. we beliaft that mandatory ....- Ian violate the private pftl\*'t1 riPta of
buildinl ownen, and _titata a taIdnIllDdar the Fifth Am"""men~
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vestmeDt over tilDe. To permit _ to thae pro~ will create • coot1ict in
..hich th.- a:iat:iDa acreemeote·would be UDdenDiDed and even violated. TbiII 
would pl.ce aD WII'MIOII&bte iDlnDPmeDt UPOD the £rw.market and could spaWD
DWDaroua lawwuite. Without the abwty to ncoup coete tbrlNch uduaive CODl:racte,
maoy of th_ b',tiD"_ would Dot have the flD,nd.1 ability to eater tIw III&rQt.
place, tbua 1imitiDI competition Cor th.- MrVi-. Mandatory _ Ia_ prohibit
th... uraopm.DtI, and al10w biI providen to puab tIw II1II&11I-..eiD••••• out of the
...y. Excluaive CODtrac:tll eIlow property ownen to DellDliate tIw be.t poeeibJ• COD
trac:tll for both price and level of MrVice, and mabie DeW providers to enter the mar
ketplace and economically compete with eetebliabed ble compaolee.
MandtJtory A.cceu J..,.rdiza l'ri_ p,."p..., Bi6It#

Priv.te property r!lhte an inteua1 to tbIa &cuaeioD. Than an NVVa1 c:ourt d8
cIsIooI that have ehowD that maoilatory _ vioIatei tha FIfth Amendment to tIw
Cooal:itutioD. ID Loraft)u. rel.,,,!vlfll*r MtuliuIttDA CATV Cqp <lS8 U.s. 419
(1987)), • New York ltetute pruviCled that • laodlord muat permit • cable teIevisiaa
company to iDatalI lte wirIDI on lte property, and CaD 0011' d••m Jl&ymeo& up to
aD amouot d.tenDiDed by • ltete commi.eioo to be _ ......bl. In New York, tbIa
amouot wu detarllliDed to be tLOG. The plOjNzt, owner brouIbt • ciaaI .a:IDD llIii
apiDet tIw city 1tel:iDc tIw wi1'iq .... tUiJIII withoui juat COIIlpeulll:iAla. The _
ClllDe before tlie Sup....... Court, who ruled tliat tIw state of New York coaId oat
requift such uee of private proplit)' wiiboat juat COIIl.......tioD. Tbq ruled that,
..ban tIw ciw'acter of • per!lIlUIltal .a:IDD ill • penIIaMIIt DhY*U occupatlaD
of real~. theft ill • takioa to the _ of tIw ClCCIIll&tloD without Npzd
to wbetbar tIw .a:IDD achI_ aD1mportezli pab1II: beDalli or baa 0011' mlnlm·1 _
DOIIIic: impact OD tIw 0WDeI'.' TIwy IIirtba' lteted, that "to the atat that the .....
eromeot penoaoeotly -.>pIea pb~ PiOputJ, Ii alI'ectiftiy deetJOJ- the .
rImte to Pa...... _ and dIajloje of the property." Lutly, they ruled that "the
c:aDJe iDItaJI&tlaD on tIw appelWlt'. bui1cIloC cOoatItuted •~ UDder the tradI
l:iooal, t.~1 -.>pal:iOD teat, aiDa It iJrioIwd • dInct pb,)aii:al .tt.cbmeat of
~r::, wine, boIte and _ to the iIulIAIiq." III Liu:iu u. SoatJ& CGrolino

COIUIdl (506 U.s. 1003 (1992», the c:ourt aimilarIy ruled tbat"p~__
p.l:iooa by third partiea an~ 1IkaIy to e&ct teIdDp tbao other pbJ*aI occupa
t:IoD&."

Furthermore.~ PrllPU"t) 0...... to provide~tory...... Ie
pJOb1emalic beceuae~ may a1readJ be uaIoc u..Ir ftluab1e )!1oputy fiIr otbao
p~ Many bulldiDI~ aInady 1_ space oa u..Ir roofa to ceI1ular UId
d1ptal pbooa compaolee. ID tb-. ..... tIw __ ofta m.om. • mCllltb1y jl&1III&Ili,
and m.y iDdude • _lie abariDc qNeI!IUlt. Laa:WlatlaD to a1Iow ror m'od'
tory would violate • priftte ........ r!lht to .......te iD tbIa man-
Der.
ConcluMtNa

I tbaok )'OU f... tbIa opportuDity to P-* tIw .n- of NAB and lREK OD tbIa
VeI'7 imporilDt Iaaue. Aa )'OU CaD _ we haft verr Knlft _ De _ the PiOIP.ct
of federial 1aIiaIal:iOD panoiUiJ!l the IIDIlmited UId umwtricted _ to llri!ate
property for the iDItallatlaD of '.11; mmWlicatlaD _ ri_ ~,IMe
llN&I ~ted tIw .uthority fiIr~tlaDa ne- to tIw Federal Commu
Dicatiou l:ommieeioa The CO!!!Jmjeeien a••is.... tbe .iauI ttl JDaDdata17 ....
tbrouch • pub& _Ult pi , UId c:Iae oat to c:nate • Ced.-l DOIlcY iD tbIa
reprd. I strooclY uzp )'OU to i ejd'U' tIw need fiIr IUIEb IecilIIation·.t t&ia time.

Mr. TAUZIN. Thank you, Mr. Heatwole. You can be seared of
, them, but don't be scared of UL .

We are pleased to welcome the manager of anc:i1lary services Ma.
Jodi Case, Avalon Bay Communities Incorporated. here in Alexan- •
dna. VugiDia. Ma. C.... .

STATDIENT or JODI CASB
Ma. CASE. You should be tiighteDed oCme, however.
Actually, I am Jodi C.... r am a manager of ancillary Service,

for Avalon Bay communities. Avalon Bay is the l..din~oviderof
quality affordable apartment living. Our firm owna manages
and actually has in the development pipeliDa more than 50,000
apartment unite that would be combined; not 50,000 in the deve1-
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opment piPeline in 17 different States. We clearly take pride in
~ providing what we consider legendary. service to the people who
. live in our commUnities. .

I, too. am frightened. I am here today to actually augment what
has been discussed previously. Vu-ginia is not a mandatory access
area .where you currently operate. Avalon Bay does have commu
nities that are currently operating in f'orced access States. I come
to you with examples, the real problems. the real issues.

You had mentioned earlier that you thought that this might be
some type of'mud wrestling. which is very appropriate since [have.
typically. mud all over my f'ace because I am in mud. 1 am in mid
dle. I am in the trenches every single day. The residents. the com
munity managers. 1 am not a CEO. 1 am a manager of the tele
communications services f'or our communities. One pel'lOD. 1 am
not compensated by any amount of' revenue that is generated. be
cause. clearly, with contracta that have just been ducribed, we
spend a lot more on attorney f'ees to try to pt that laniIuafe out.

I am here today on behalf of' three J)rinc1Pa! trade ISlOClations
representing the private apartment industry: tbe National Multi
HOusing Council; 1ts aftUiate. the American.Seniors Housing Auo
ciation; and the National Apartment Association. A written state
ment has been submitted to the subcommittee. so 1 will limit my
comments f'ortunately f'or you to some of the specific ezamplu anil
observations on the key issues of' f'orced acceu.

I don't have any props and I wish that that well, I don't have
any props. but I do haVe I don't WIlDt I wish that wun't a l'rop.

While there are eztremely important constitutional and pnvate
property rights issues anoc:iated with implementing f'orced acce..
f'or telecommunication providers, my comments wilf only focua on
the 2ractical market and physical eft'ect of' such po1icie.. Remem
ber, I am in the mud. I am knee deep in the trenCh of' this. When
choosing an apartment, most residents demand the best available
telecommunications at the level they can a1ford,~ with other
issues. They will not consider communitiM that don t have tele
phone. video. Internet service. As a result, apartment owners f'ace
a very dynamic and competitive environment and telecommuni-
cations services are part of'that market. . . .

At Avalon Bay. we confront this challenge every day. The 120
units that are heiDI built in Virginia Beach, they can go acrou the
street and choose aDDther community. With a great deal of' cbDice
in the marketplace. we hope that the~~ our communitiM fur
the key stones of Avalon Bay, beiDI·· quality of' Uvm. aperi
ence and outstanding customer service.

We. too. like competition, reality contracts. We know. unfortu
nately. from direct, lfrst..hand experience, that f'orced accetIl stat
utes mean ius competition and 1.. cbDice f'or residentl. Why? The
threat of a 1arge establisbs'::.Jlrovider being able to come onto the
property drives away the er competitors who do not believe it
is worth the economic risk. The economics just aren't there and our
residents suiTer because of'the lack of' competition.

I want you to consider the language that was just read. In a
f'orced accesl State. where there is no competition, we have no op
tion. We must abide by that language or we don't have cable or
telephone or Intemet. which actually occurred in one of' our Mel-
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ville, New Yon, communities. It wu a brand-new construction. We
sent several RFPs out, had a lot of interested parties, some of
which are here. Unfortunately, being a forced accell State, it juSt
wun't ecoIlClIDicaJly feuible. The number of unite. et cetera. The

" cable company wu certainly had the upper hand and used tactics
s~ch as: HEinl is our "agreement. If you would like us to provide
service to =mmunity, you muSt sign this agreement. And it
contained that wu amazingly onerous. We had the PUC
involved. 90 ys"went by and new residents moved in without
cable television. Cable television; 90 day..

In New Jersey it "is the same type of scenario. Because of forced
aeeess there. the private cable operator has not been able to lip
up enough residents and have turned their attention to Statu that
do not have forced acceu.

"By the way, this partic:ular private operator has approached the
multiple system operator'. the frenduM operator. &bout &emng
their systems. They are completely removing them&elvu from man
datory access.

I could go into more details on these and other =r-. but I
do know my time is limited, even though I could II much
as you would like me to.

Some telecommunications providers hava begun IlCldng forced
aeee.. to apartment properties in the name of opening the market.
Fortunately, the legis1&turu in Florida, Geoqpa, Indiana, Iowa,
and Vuginia have recently resisted the lobbying preuurea of the
telecommunications providers and rejected forced access propouls.
Faced with defeat on a State level. some of these providen are
turning their efforts agreuivel , DIlrIUiDIr either- the State public
service commission route or~ the Federal Governmeilt for
hel}).

Why do the telecommunication providers .~t they need
forced accell? Landlords are not openi~their ? On the one
hand,~ complain to the State and F rallegislative and regu
latory 'es that commerda1 property owners are blocking the use
of new technologies. On the other haDd, howe'er, we hear in prell
releases the signing of one new cuatomer after another.

You had invited landlords to come today, those that are the gat.
keepers and none were available. I believe because there are zero
landlords out there that are gatekeepers, there are none to be
found. We would ask why the7 simultaneously tell policymakers
thet they don't have marbt entry and then tell the ihareholders
and potential new investors that the marketplace is gobb&g up
their produc:tL It would believe that they believe that forced acceu
would make the market for their ~uc:ts evan better or vary .~
sibly some !JI&f want to sign up JuSt enough of a market so they
can sell to the Jarger camp"nies before the harsh economic realities
of forced acceu are realized.

The providers who aretht!inr foreed acces. have also chanpd
the materials to call for is a nice one resident and consumer
rights, instead of forced access,~ that no one would be
against resident rights. We .y, pl_ dont be fooled.

Avalon Bay will never lose sight of the larger field of oppor
tunity. We will stick to our core competencies: Ia1ea and customer
service. We will continue to create communities where the Telecom
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IIIOUDtina • dlIh on • baIcoDI~. ~O cndlt ~ pveD to the fact thet the dlIh
milbt be IIlOWlUd in aD IlJIIafe dwuier. No cndlt ~ Ili i"D to the f.ct thet it milbt
be • biIh-riM bui1diDi iD • daDproualyb'p...mcl aDd ,tonD location iD the COUfto
tJ'7. A ..taUlte dlIh ~ "siIIliJar to • deek cIwr or • bic:yde on • baJcoIly," ~ what.
_ have !Mud. We uaun you, bicyclg end decII etIaift an DOt mOUDUd OIl the
top of baJcoIly raiIiDp. WbaIi.• hiP wiJICl bIowa 0Il& of tbeae dlIhea ofF ODto • )'OWII
child, _ doubt that the FCC will be tliere to pay all of the lepl and medical clam-.... "
WiU "N.w" Sorvi« N:tually '" ProuidMi,

The .bility of. teIecommUDicatioDa provider to uaip • CODlract to another pro
vider should be of peat~ aa.1'N aDa1yw the multi ~...wae UDit IIWUt.
MaDy providen do Dot actIIaI1y provide pl'OC"'m::f or let'vica thep~ with
which they contract. lDatead.~ tum arciimd auip their -tl7 8CqIIired
CODtracta to other ~era. ~ traDuctioD, wIlich ~ aicolarapcI by faicIcI _
Ia.... <loa DOt aetUaI1y t'Ilrtber the CODIpeUtiWl~ or crate • m_ vibrant
IIW'ketpIace. . .

COIICl,......
ApartJDeIlt CODIIDUDity~mut be abla to~ the baR..me for

• PWlD COIDIDUDity &om • Iwoed array of reIiabIa pIlIvilMn. , ....... _ MtuaIIy
ere.tea 1_ CODIpetition in the IlWbtpIace.

The lA1_m'Jllical:iODa IIW'katpIaCe ~ blPly _~t:iWl and iDDoftt:iWl prod
uclA .... collliDJ aioDI8WI')' day. ApartmeDt CO_UDlUe. an takiDc acIYaDtaae of
tbeae new prIlducta wbeDh. UcIw~ appropriate. But jut aa .uto IlIabn
do not put ...w and UDIriacI proclucta in c:an, ellVl:JDeDt~ Dead to
make sun thet e PWlD procl1ict will work and that the ..me will be tbeft wbeD
the {lrocluct bNaka do....: Jut bece cIaiJDa to be • teIecomm'Jllical:iODa
pl'OYlder <loa DOt _ that the prochll:ta of that _paay should ha.... au_tic
li_ to come into • IiWlD epertlDmt CODIIDUDity in the _ at "t&DaDt rilbta.·

We repeat our previoua Ita_mt which ~ bued 1JPO!I actual~ in the
lDalbtplaca: acIuaivity ill • popapbic _ rewllA iD .. competi~Jf_.
acI.... contracta for • IiWlD COIDIDUDity actuaII7 -s. to the tieM4t at the ....
deDt beceUie it aIIow8 aD .partJDeDt COIDIDUDity 0WII&dmeDa&w to a.aotIate the
beat pouibla ClII1lract for both price and level of..me and it~ ..... pravidars
to econoJDically mter • popapbic market and CODIpete with ...bJie!Md JinMdan.

Mr. TAUZIN. Thank you, Ms. C....
The lut two witDeSies reprnent cable and theA broadcasters. So

we are pleased now to _lcome Mr. Larry Pestana. vice pruident
of engineerin( for Time Warner Cable for 10ur di8cuuioD. Mr.
Pestana.

STATEMENT OJ' LARRY PESTANA .
Mr. PEsTANA. Thank ~u, Mr. chaifmaD, membersof'the sub

committee. My name is Larry Pestana. I am the vice president of
engineerin( for Time Warner Cabl. in New York City aDd I appear
today solely on behalf of TIme Warner Cabl. and not on the behalf
of the cable industry in general.

Time Warner Cable's New York City's system serves ~rhapa the
greateai concentration of multiple dwelliq units or MDU buildiDa
anywhere in thia country. In: Manhattan alone, TIme Warners
cabl. system serves over 30,000 MDU buildinp, accounting for
SSO,OOO residential units. Time Warner is currently enpged in a
maasive uptp'ade of its New York City ~tem. Upon completion.
Time Warner will be able to provide additional tiers of digital serv
ice, including high definition television aa _ll aa high-sPeed cabl.
service.

Time Warner Cable baa invested millions of dollara to inata11 its
broad-band distribution facilities in MDU buildinp in Manhattan
alone. Contlnued ownership of these facilities is i:rucial for us to
offer a wide array of services to our customers.
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I would f1rlIt like to speak to you, about the',ac:e:ess to" promises
issue. M you may know, iii many ,States, includinS New York, cer
tain video providers eIijoy statutory ac:ceuto premises rights. Most
States, in enacting acceu to premises laws, have limited their ben
efits to locally franchised cable operators. Thir ia because unique
public interest responaibilities on minchin cabl", operators such u
public acce.. channels and universal, service. By contrast,
imfranchised operators do DOt have similar obligations. In fact,
they make DO secret of their policy to serve only uplCB1e and high
denaity areu, a strategy often referred to u cherry picking or
cream skimming. ' "

It has been sUgpateel that a national access to premises law iI
neces8ll!Y for video service co~J?8tition to fIouriIh within the Na
tion's MDU builclinp. Such legislation rains thorny iIauea relating
to taking of private property without just compensation and pr0
motion of competition. COngress has declined to adopt such 1egi8la
tion in the put. We believe that the beat approach: iI to continue
to allow each State to adopt any appropriate IegiI1ation taJ10red to
address the unique situation faced in that pertiCWar State.

Let me turD DOW to the related but diltlDct iIaue of scen' to wir
ing. An incumbent provider baa invested many th01Jpndl of dollara
to install and maintain the internal distribution ayatem within an
buildiJur it serves. Allowing a competitor, carte blancbe, to hiIJij:k
Time Warner's property fiir its own use and beneftt does not con
stitute legitimate competition. Furthermore, if nme Warner iI
forced to turD over its wiring to a competitor Cor a~ unit
or building, then it iI precluded from uaiDg the wiring itself, not
just for video, but also for high-speed modem service, telephony,
and other alternative services. Any competitor that wiahea to com
pete within a particular bui/ding ahoulii be required to construct
and pay for its own facilities.

In the 1992 Cable Act, Coqreu directed the FCC to adopt rulM
the positioning of wiring inaia. a aubacriber premis.. upon termi
nation of cable service. M the lesillative history mak.. clear, in an
MDU contest, thiI provision was intended to a:.z:rnusively to
wiring within the four corners of an individual t's unit, DOt
to the internal wiring inatalled in the common areas of the build
~~. In constructing the rulu. the FCC was wise DOt to move the

Ie demarcation point to tbe location of the current telephone de
marcation point. Otherwise, cable__~tora' abWtiu aDd incen
tives to oft'er DOn-video services to MDU residents would have been
destroyed.

, Unlike in a narrow-blUld telephony contGt, a broad-band pr0
vider such .. a cable operator must retain aclusive control over
its entire internal broad-blUld diltribution iDtrutructure if it iI to
offer any combination of voice, video, data tl'anmda,pon services to
MDU residents. In the spirit of the new FCC rulu. TIme Warner
is actively working to resolve the often contentious iIauea in thiI
arena, such .. shared use of building molding, coordiDatiDI inatal
lations in newly constructed buildinp, develOping policies to pr0p
erly handle customer changes in buDdinp where we compete unit
by unit. "

FiDall"y, allow me to briefly address the iIaue of aclusive con
tracts. Exclusive contracts inhibit the ability of MDU residents to
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obtain semces.from competing provident There is no COLIeDIUI on
this issue of ~usive contracts to serve MOUs. Various cah.1e oper
aton. incumbeDt telephone companies, and competing providen
have taken positions, both for and against eXclusive contrac:ta.
Groups representiq MDU ownen undentaJidably 0= any re
strictions on ezclusivity. Time Warner is prohibited entering
into ezclusive contrac:ta in New York City, which baa led to signift 
cant competition. We would favor a ban on ezclusive contrac:ts, 10
long as such a restriction applies to all providen equally and recog
nizes the sanctity of contrac:ta.

There is just Do.legitimate, pro-consumer reaIOn to disc:rlminate
between providen when it comes to ezclusivity. Similsrly, any ban
on exclusivity should:lJ}y to all communications serviceso::.ually•
For example, if the Ulive agreements between ISDlJL and
video service providen are banned, then ezclusive agreements be
tween landlords and telephone service providen alao Ibould be
banned. Moreover, any ban on uclusivity must not interfent with
existing contrac:ta. Accordingly, any such reltriction should operate
on a prospective buia only. . .

Time Warner 1iJl1y agrees that landlcmll are often the I1"8&test
impediment to competitive alternatives for MDU resident&. If land
lords were banned )ioom .-pting consideration from telecommuni
cation providen beyond the nominal for the space oceupied by the
provident facilities, then the landlord would have • great inceDtive
to .-pt providen based on the quality of services olrered to MDU
residents, rather than the provider offering the larpst piece of the
action to the landlord.

I thank you very much for your attention and I look forward to
your questions. ' .

[The prepared statement of Larry Pestana fo11o-..:]

PIlEPAIlIID STA'I'IlIIBHT or l..\IUIY PBlI'I'AIfA, Vies I'Ri:&iDi:hT OF ENouca:aDto, TDD
WAIIIIIIl CAIUI or Nn YOIIIt em

Mr. Chairmul, m_..... at tbe IUh-nmltt.., Illy _ Ia LarrY Put n' Vb
PraideDt at Enllineerinr atTllll. W.... Cable atN_ York Ci17. fa tbIa caped17,
I am fWIlCIIIAibIe f... i.- relatinlr to tile cIe.ip UId eautzouclIaD at TIIIle W_
Cabl.'. cllatribudon intrutrw:tIln.1ft N_ Yen Ci17, lIlach at tbIa pJant Ia ~lIad
insicla lIluldllle d...wna unit, ... MDU,~ zualnc In .. fiID brDwnatonae
with juat a t.w unita to blIb-riaM with huDdraola at unit&. 1'fIIIe W_ Cable muR
coaatantly atWlllpt to cccrifJnata with othw 1Iideo prvriden In N_ York Ci17 wbo
offer competitive altamaliwa to MDU naidellta. I am 11.- to _unicate to ,.
TIm. W ......... ...n .. Illy _ indivldual .....p.ctit.. OIl~ relatinlr to _
__ to bqjld1np UId InaIa WIriI& I aPJ*1' today oaWy OIl bebaIf' at TIIIle W_
Cable, UId _ GIl bebaltattbe caIiIa induatry pnjnUy.

TIm. W.... CabJe'. N_ York City .,.- _ Derbapa tile poMtaet __
centration. at MDU bql1d1np anywbce In tile COWItr)'. fa M.nh.ttan~ TIIIle
w......... c:aIIIe .,.- __ 30,000 MDU=-tinI tbr _
850,000 naldeDtIa1 W1ita. TIIIle W...... la t1y In a u~
of ita N_ York CI17 .,....., wldcIa, tlpOII p1etloD, , allow to provide iuIdl-
tioual tIan III diptll cable ...... iIiclwlina HDTV... ...n .. hiP .,.. cable
modem ..me..

Cable .,..- arcJUt.ctun In ... MDU --.oy iJmlI_ tbne buIc e1....en!a.
F1nt, there are tbe rIaer c:abIae wblch typic:ially run vvIIcaIly tbrou&b<>ut - beiIb*
of the buiIdina. At aach fJaor, theft ia -uy s jllDCtillrl baK or locIdlcl& FrmD the
1ocId>olo, _te home run c:abIae are lnatalled I'WIJIinI to aach unit OIl tbat a-,
althouP a hom. run ia _t:imea aband by mON thaD _ W1it. At _ et.m.=.
lion point, the home run enten tbe iIIdMclual unit, .... tbe Inaide wlrinI then
nma to each TV eat or other dme. In tbe aubacribv'.~
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CAIIU BOMB WIllING

Let me turD _ to the N1aWd bat dI8dDct l-eal_ to wizlDa. TbIa~
baa to do DOt with .....~ rlIbta to _ • buiJdlIIL bat tb* elfoiota
to iliap~wlriJIa aDd otJMr aqaip!MDt aInaclJ iDatalWIIl the INiIlIIDI II)'
the incumbent \!riividar. ObvioIuIJ, UlJ Yidao Mnift provider, u tIMJ iDitlata .....
ice to • new bIUIdlD2, WlIIlId 10ft to haft the ability to __ « taIra o"~.l'~ RiA
inI wiriq located wltblD the~ _ .wid the "'pift"m~ olllailcllDllIICh
a system. Wh... the 1aDdJoni baa plild the tU11cmt oltha iDatalIatIaD altha wIri1IL
there is typically little dispute _ tha 1aDdlord', rlIbt to saIect tha Mnift prcmdar
sllthorized to IlN such fai:ilitlaa. But ...... tha in....mbent prcmdar bu bOru tha
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ini dealiDl: with the illstalJation ol ofr-air ....~tion devi_. the FCC made clear
that MDtr residenta ha". the riPt to iDatall DBS reception equipment in their
unita, for _pie, _ in -the rae. ol an. uduai". contract between the 1aDdIard
and I cable opel'lltlll'.

Th.... is DO _ on the iAue of uduai". contractl to ..". MDUL Some
cable opel'llton ha". UlUed thet uduai". ap'MJIlIIDta .... DeC.".'" or uaalW for
the efficient marI<etiDI ol ..me. and IhouId be ~ttad. Otbar cable opel'lltora
flvor competition on I IUblcriber-by-subacribar bUIa and ha". aquecI that MDU
owners sIiouId DOt be permlttad to limit __ to buiJdtnp by ..wne uduaiYlI
righIL .

Similarly, a1tarnati". providera ha". taken diYllrPDt poGtioDa on this iAue.
Many U'I'I. that 1oDI·tarm uduai". lp'IIIIIenta ....D~ to .nabIe~ to
suCCMliWly ch.llen.. iDcumbaDt cable OpeI'lIton, 10 tha1 be aIIowec1 to antar
into uduai". contract&, but cable O{lIfttora ablIU1d not. Othan opJICIII aD aduaift
contract&, IJ'IUiD& that uduamty Ja DOt -. c .IY to promote compatitift lOti')'.
Still others I&YVI' aJ10wlDI aD prvridera to antar in to Ibort-tarm uduaiWl contractl
ol DO mora than ftWI ,...., but -W bID 10DIar tarm uduaiWI cont:rIct:L Graape
repNlltltiDI MDU ownan UDdaratIDcIabIJ opJICIIIlDY I'IItrlctioDa OIl uduamty.

Tim. Warrwr is prohibited r_ antariq into aduaiWI contractl in N_ York
City. W. wwIcI fa..... I bID aD aduaift CODtrIctI, 10 10DI u auch I -mctioIl .po
pliaa to all providera aquaIly and r-.nu. the IIDCtity ot cont:rIct:L Tban II juat
DO llllitimate, p to dlacrimiData betw_p~wbaD it_
to uduaivity. Siml1arIY. IDl bID on acIuaivity abouId IpplY to all _UDicatiOlla
servi_ equally. For_~ if acIuaiWIlp'IIIIIIDta boitw_ 1aDdIorda and video
..me. prOvidan .... bennM, thaD acluaiWllINI!I!lDta betw_ I.ndl da and ta&.
phon• ..me. providera aIao abauId be bemWL Mw__, IDY bID OIl~

mlat not modify or .b....ta alatiDc cont:rlctl, 10 U DOt to vioIata the CoDItitotioD.
AccordiD&ly. aDy aucb I'IItrlctioDa~ta OIl I prtqucti•• ba8I~

Tim. Warrwr 1W11 acre- that .... oftaD the ....taat im t to
competiti". a1__ far MDU rwaideDtL If1aDdIorda __ baDDwd _ ~
inl coDliideratiOD Corm tel mwaicatiaaa praftden,~ the nom;n.' !at lor
the space occupied by the providera facWtl..; thaD the 1aDdIard wwIcI haWl I_peat
er incwntift to IIIact~ buad em the quality at~ olI'and to MDU ....
denta, rather than tha provider ol!'erlD8 the Wpat~ at the actioD" to the land·
lord.

Thank you very much f'or your Ittentlaa, and I 100k forward to your quwatiOIla.

Mr. TAUZIN. ThaDk you, Mr. Pestana.
And, finally, Mr. Mark Prak, spec:ta1 c:ounael to the National AI&

sociation of Broadcutels, a partner of Brooa. Pierce, Mcl.eDdoD,
Humphrey. and Leonard ill R81eigh, North CaroliDa. Mr. PralL

STATEMENT 01' 1IIAB.K J. PRAK
Mr. PRAK. ThaDk you, Mr. Chairman, rankl'lmember, membera

of the committee. It is a pleuure to be hare Wi you this morning.
I am going to foeua a little more narrowly ill my commenta this

morning. AJJ perhaps the chairmaD wu indicating, this issue pta
described bro8dly u forced ace••• or competitive _ ••• And it is
certainly true that you can lieten to acijectivea and figure out where
people are coming from. I gueu If I were aaked to~ ill that
procese, I would eay that I am the only panelist here talking to you
this morning who can be fairly cbai'aA:terized u talkinIf- to you
about univenallifeline _., becauee I repreeent the NAB, which
representa the Nation'. televiaion induatry, among other thinp.

And we are hare to talk to you about a provision of the law that
we thought already tiDcl this problema. It is a much narro_r fIz,
from our point of view, becauee there is no quutioD that section
207 of the Telecommunications Act of 1996 wu designed to allow
every American citizen, regardl•• of their income or place of resi
dence, to be able to receive the signals of our free, over-the-air,
local television stations. And. u you know, section 207 required the
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FCC to promulpte rules ,to prohibit restrictioDi on the WMl of good
old fashioned t.elevilion antennaa for that purpose.

The FCC, after a couple of yean, adopted lOme rules and. in fair- .
ness to the Commiaaion, they go pretty far, but they don't go far
enough. Where you really get down to fOCUlinr in on the rules, is
that they do leave lOme persona in our country, who reside in mul
tiple unit dwellings, apartment or condominiUlDl, I gueu we have
come to call them multiple unit dwe1linp, for those folka, there are
situatioDi occurring now where they are being denied Ic:ceu to
free, over-the-air local television.

Why should you care about that? Well, I think every member of
the committee should be concerned about that for a couple of rea
sons. The first is that when you understand how peoPle receive
video in our country we know that 67 pen:ent of the country is con
nected to cable; 33 pen:ent of the country does not choose to sub
scribe to cable; and when you think about that universe of people,
I think it likely that, for many of those people, they either can't af
ford cable or they choose not to purch.Ue cable. Bui for those pe0
ple in that universe of folka who reside in MOU.. we are now lOok
mg at a situation where such people can be denied acelll to what
has become the universal lifellile service. And I say that not u an
euggeration.

I was looking this mol'Ding, before~ over here to Capitol
Hill, at electronic media and I see pictures of the tornadoeS in
Oklahoma. And I see headUnes that say: Twister takel toll but TV
warnings helped. Well; when you get right down to it, we have a
Federal interest and a natiow telecommunicationa policy that
calls for the existence of an emerpney alert 1)'Item. It cal1I for a
means by which, if the President needs to, lie can communicate
with everyone in our country. It allOWI local television statioDi and
also local cable systeme to~r:.~ lettinlr people know when
there is a tornado coming, an , or other natural diluter
or unusual weather that requires people to take cover and look out
for things. And that is where free, over-the-air televiaion comes in.

As many of you know in your distric:t:a, there are television sta·
tions who operate street-level accurate DoPS:: weather radar. I
mean, it is amazing when you watch the wea at night, and that
is one of the tbjnp almo8i all of us do, is you can see the ab~
of local weather personnel to predict where thinp are going
even as thinp are happening, they can show you down in my mar
ket where I live in North Carolina:, they can show lOu what streets
the storm is c:oming toward. So it is very helpful 111 letting people
know to get out of the way.

It seema to me imprudent to have a national I)'Item of this trPe
and to have people who can be excluded from it by virtue of choices
made by landlords. I don't think this was a problem, frankly, if you
go back and think to way telecommunicationa hI' grown 10 ezplo
sively. Prior to the early 1980'1, when cable wu really growing IDd
hitting its stride, most landlords had a master antenns' for all of
their residents. They wanted to be able to provide this. It wu only
after they had been going to seminars on there's money for you in
video provision to your tenants that we start having these prob
lems with seeing even local television signals delivered to residents
ofMDUs.
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So how shall we solve this problem? Well, we have got another
component of the problem I. dOn't think it is as complicated as the
landlords make Ollt but we are also e~ed right now in this coun·
try in building out a new digital televialon system throughout the
United States. That system and all of the congressional and FCC
policy judgments that have been made are baiecl on the auump
tion that every American citizen, if they need to, can use and ac
cess a rooftop antennae for~ Of receiving local television
signaJs. So we have got a si . cant Federal interest, an interest

. that I know is of concern to . committee, in seeing that this not
become a problem.

What dO we uk .you to do? Well, we say the FCC got a little
timid on us, with all due respect to Mr. S11grue and Bill Johnson,
folks at the agency. We think that the landlords cowed the~.
If you read section 207, it is pretty straightforward. It c!oem-t say:
prohibit restrictiona that would inhibit the use or impah: a viewer'.
access to television ifJOu think it is a good idea and if there aren't
any compluities involVed. It says do it. And what we got was a 10
lution to virtually everything that I think is a good workable rule
for which the~ to be collgl'atulated, but~ didn't pt over the
lest hump, w' is the MDU.. which, as the chiirman and
the~ member have noted in their opening 8tatement8, are
critical to tlie system working the way it is inteDdid.

So I guess I would say is that one of the tbinp we would uk
you to do, we think the rule we propoaed to the commiuiOIl was
simple, reasonable, and straightforw8rd. They did not adopt our
rule. There are petitiona for rUl8Maldng ~diM.:~:n~naider
ation of the final order, pending. I guei1ir;'&' . if I could
tell you what we at the NAB woUld to have you do, is we
would like to have you put your Ill'ID8 aroUDd the representati~
of the FCC and tell them to go bact and it is all right to go ahud
and adopt the approach that we have advocated.

And I might Just say at the ending here, before we get to quDo
tiona, that the fact is the rule we have taken and~ wu de
signed to leave the 8tatus quo, in terms of indivi buildiDg8, as
much as possible, in the hand. of the individual building owner. If
they use a muter antennae, they have to. First the tenant baa the
right to use an antennae. If the buildiJur owner c!oem't lib- that,
they can provide a m88ter antennae, whIch we all !mow for IIl8DY
years was no b~ controveny. If they already have an lU'l'lUlpIDeDt
with cable televtaion to provide we know t&at local broadcaR mg
nals are carried on cable televi8ion then that would be good enougb
as well.

, The key point, at the end of the day, should be that every Amer-
ican citizen, reardleu of whether they live in an MDU or 8tately
Wayne Manor liave the ability to acces. free, over-the-air local tele
vision. So I will say that. I Will leave it at that. I don't think it is
near as comDlicated as my friends who are real e8tata interesta
make out and I will be happy to respond to questiona.

[The prepared statement of Mark J. Prak follow.:]

PR!:PAIlED STATEKENT or MARK J. PRAK. SPBC!AL COU!lllBL TO TBII NATIONAL
ASSOCIA11OH or BIlOADCASTZIlII

Good momiDr. My ....... ia Mark Prak, aDd I .1'...... oa behaII 0( !be NatIoaaI
Aaaoc:iatiOD of BroacIcutara. NAB ia • DOD-profit, IDCOlpOI'&ted ..-iatioD 0( tale-
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avrJlabl. to ""7 reaidant wWliDc to subacriba to such pfllll'8JllllliD at DO sr-ter
COl', Lid with ocr.nnlant quality all would be available from an iDdividual antaDDa
iaataUatiaD.
• !IjAB providail COJiuD.ota aDd l'ellI7 COIIIDIaDta to tha FCC 00 th8aa point&. On Sapo
teD.bar 25. lS88, tile FCC iuutd an Order deD7iDI_l1ICOIWd....tiOD or ita 0ripDa1

ruI.~ the uM of~taIIDU and other OTARD~=~ by penoDa otbel'
th@ u.- ill MDU'a and that tile MDU iuu. would be ill a aubMqueDt
order. .__

On NOftDIbar 20. 1998. tba FCC iuutd ita Order -tiDI "video ha...... and
"ha_e-oota" baed on a eltlzaD'a rwid_ ill an MDU. NAB aDd othan petitioned
th•.FCC ill J"""&r7 orthia year to ......Daid.. ita clacielon Thou petitioDa for __
.id.....tion·1'llJI\&h,. pal1lliq.

The followiJ4 &l'JWD&Dt azplaiDa wh7 tba Commipio,,·. ftDa1 ruIa I'alIa to IWtIIJ
the intent orC..... in adoptiDI SactiaD 207.

IL TIlE CO_JON WAS DllT'I' IlOUND TO AIlOP'I' AN _ PllDKP'I'ION JlULII
WHICH APPLIZII·TO MUI.~ DWI:LLINO UN1TlI AND emma snflulILT snvA'Im
PROPr::KiiU .

The.rilbt of all el.m... no matter when the7 raide, to ha... _ to~~
sramiDa ..me. or tbm choo-io,la ftmdamental to ewe '.,1 _lUIicaU
p..liC7. IDdaad, a primu7 objecti.e or the COIIUDWlicatioDa Aet or 19M, II ur'....
(tba "COIIUDWlicatioDa Act"l. Ia to "IDaIra aYlilable, 10 far II PCl""'NI, to all the peo
pl. or tba United Statee _.. a rapid, alIIcieDt, Nation-wide, and world.wIde wino imd
radio COIIIDIWlicatiOD ..-viol with adaquata facilitiae at __aNa .... .... Sao
tion 1 of tba COIIUDWlicatioDa Aet d.... DOt _pt pall n 1hlDI to apuot:1lleDg,
ccmdomiDiuma « otb.- such neid=cr Pow d..d- the Com-:';e bu ICIUIbt to
implemeDt tba Cor.p .mal poijc:r relIacted ill SactioD 1 or tile CammuDicatloM
Aet b7 aIlocatiq taJeoriaioD hqumciaa to ClIII!IJDWJitiae tbmlpaut the Dation. ID 10
doiDa. the C_mill;"'·. lint priority baa baeD. to _ the aveilabilit7 or at IaMt
ODe te1aviaioD ..-viol to all or tile -xe or tile United Sta_' A __ priority
baa baeD to make CllIIlpatlq teI.mIaD-eipaJa aftlJable to all peaple." Tbe Dation'.
televiaioo broadcut IInioIIa _ mature, u!liquitoua and CllIIlpatitlft;~ all
citizaDa .-ive at IaMt four CllIIlpatiIJI _the-air taIeriIIoa ...- and IIIOd _
Clive maD7 m...... Loa Anp'1I, far aamp1e, 'I: Ii•• ..-viol &.- 17 taIr1..... Ita
tiODl.7

The rilbt of citizaDa to II\lCI1 1I0ioblN+.ecI _ to~Pi. -ariD, takaa ..
special importance with .-pact to _the-air taJeoriaioD broadcaatiq o-the-air
televi1ioD remaiDI tile COl'IIeI'ItODI or tba Dation'. video cIaIi....,.~ a I7AIID
that baa baeD azp...... ill _t,..,. by caNe teJmalaG, VCR&, DBS,1OID8 and
other video deli....,. 1Mbno!otP. •N~ ll...ezlal _the-air taIeftAiaa Ia
the nati...... liw, W1iYWMl taIeftAiaa IU'fice, and It remaiDI tile _ by wblcb
all AmericaDa.~ at tln.nei·' IIlMU. caD I'8Ceift taIeriIIoa .... iDlonDa
tiDD. eDtartaiDJDant and aportI~~. ec..._ cIatenIaiMd, ill
adoptiq SectioD 207. tbat all elm... whather thar own or l'IDt a blae. _dmpln
iUID. toWDhouaa or apartment, IbouId be aNa to IIDplo)o a IiJDple root:-top teIftiaka
anteDDa to .-i... tba tai-.t taiaorIaim stltiona ill tba IocalJDUfret when thar
live.

Our natioDal COIIIDIWJicatioDa polic:r Ia~ on tile DOl:ioD that eltiaaDa ma7.
b7 USI or a CODftDtioDaI """,.top IDtIDD&, ha... _ to 10caI broadcaatin& tale-

'Co ActO/ll1M,.. dlll, II. 47 U.s.C. 116L
'SiztJI Rqon oM Or*r, 41 FCC 141, 111 (l852~ _ GIoo. wnw·TV; 111& .. ItiC, 141'.2d

1521. 1523 (D.C. C1r. 18lII~
·ld.
.]v II Cab~F....,.,. nr........ 1_fd.), P. A-W.
'Stconct AMuaI Rqon (VldeI~ FCC 95-4111 (lie' ..d·D .. 11, 1_>. at

p. 2.'3.
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'Co_' haft _ to dloir local ....... _ ill .. NIJootod
ill tha ......k1rr7 ,,".,' , 01 tbo cua. T....... ,,-, Co~ Al:t
o( 1992. Public Law No. 102-381, 101 .- 1410. oodi/IId at 47 U.s.C. 1534. /a MdI_ out
0(_ tbr__ lift iIl_ ..... ....._01 _ _ or .-.iIlllliii(o:
_ ..... bro t r toIr f IIO&wOIk Ava olocal-' CoLIJ_1a 1_
eaactod tha Satallita~~ Al:t ("SlIVA''), P,L. 103-3ef. 17 U.s,C. lUI. TIio SlIVA ...._tocI -1JlOCiaI-poiaD Ava__ CO\IJriIIlt law to prowida aatallito I&ObalDrJ
eopyripit to ......,. tbam to .011 tt lbo IiPaI 0( 0__ 1&0_ IIIli daIhw _
licul by aatallita to ....... dioIl who oro .....bIa to '-ft _ oipaI 01 at ... Gnda
B iniailOlty Ava 0 local a8IIlato 01 that-. TIio SlIVA -"- 0 b_ -JNloor7 _
riPt fbrlldtlWta deIiftIy 01 'ad J dm' taifttaioa ltaCiOD&. Ttie SHYA ia • tnb' c4iur1in,,,,
iIllluaioa Iato lbo tnd'tI"o' me __ Ia~ IIIli __ 0 Con_
1io1lO1__~_by dla_ poop" to __ ~ "Inl
That opia iii Tba CabIaT_Cona..- Ph ' COaipoUtioia
Act of 1912, •..",... wIdcb _pta froa that Ads lib _mirie coaMDt pao"sfcra the ,...lnnem=t;;:.r. aataIIi&a 01 dio&ailt _ Ita_ to ....... dioIl ... ba,.,ad dla
.-h 010 ...... aIII1alO.

'0Apar&lDaRlO. ,ondnmini.......~ IIIli odlar fonna 01 ...ullip/a dwoWu UIIlla wbIcb,__tato .... __ priftta__ prowida tIla bana4& olnd
d

n
M

oro

rer_rnd 10 u "MDUL"
"S.. 47 U.s.c. H3121oX'Il,. 315 lpoUdcaI _,...inll; ChiIdnD'_ ToIariIlaD Ad oIll18O,

Pub. L. No. 101-431, 104 S&aL lIII'looo. coiJjfIMJ. at 47 U.s.C, 1303a, 303b. 3M' 47 C.r.R.
§73.1930, 73.1940, 73.1!Nl, 73.1!N2, 73.1!N3, 73.1!N4 (poUdcaI ruIaIl; 47 c.r1 18lI.1S7O.
73.671 (cbifdnD'o TV iUIaa~
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Commiuion ha lef. a ppiDI i1o!3 in tha implamer.tetion of &ct;on 207 to the tier·
radation of ovar-th.-air bro&clca.itiDI which; of couna, depends 011 vie..... beiJiI
abla to iDstall and .... anteDDU. . •..• .

. .'~ .. -
V. TIlE COMMISSION IWl FASHION!:Il"A 'nIJI!E·PART TEST OtlT or WHOU: ClD11l WHICH

, flNIlS NO ·si.lPPoR1' IN THE LEG'.5L....TIVE HISTORY

The' Commi'sion' appu' a tbree-part taR in rYaluatiDI whether to prohibit "over.
th.-air anteDDa ~tric:tion.l with~ to 'COIIlmoa and NatrictecI' area of rental
prop'erty. 8ft, •.,., S«tNId Bola, at '17 ("W. fln6that Section 207 obIlpa ua tojlI'O
hiblt restrietiOllt. on viewers wbo wi8h to iDatal1. ~taiD or .... a sectlon 207 ~
coption device within their. leuabold beca.... t&i8 u. DOt imJl'l&& an affirmatiw
duty on property ownln, is DOt a takiDI of private paoparty, aDd d... DOt p,..,.t
serious practical plObl.......,.

Th. Commiuion'. czutiOD of a tbrM-part teat in complyiq with the dlractiw of
Section 207 is 'l"'J!tomatic of ita CW1lWDaDtal~ of the Datura of
the talk befoN It.~ diracted the C_mleaioa in SectiOD 207 to adopt rulaa
prohibitiDl all reotrictlODI that impair a viewv'a ability to raoeIw the epeeifled
video p~miDI servi_ throuah .....tba-air receptioD dm_ CoDInu did not
direct th. Commiuion to pick ana cItooaa Iii10IIlf tbi reotrictioDa to hi prohibitad,
yet tbia is euctly tha ...wt which the C_mi.lioa'. appUcation of the tbrM-part
test yielcla.

With respect to each element of the c_mialion'. tbne-part tilt, the C'_mialioa
benda over backwatda to avoid the Itz'aicbtfonranl intaapratatiOD that the plaiD 1aJl.
guap of Section 207 compaiLll Aa aboWat balow, wb&Dp~ aaa1ysed, ... the
ractors COiWdarad by the e-miHion euP"" ataDaioIl of the SactIoD 207 rulaa to
all viewen, iDcludiDJ teaaDte in multiple d,..)]lq unite with i10 _ to a patio
or balcony. .

A. Th. Commi.lion'. CollltrW:tioat of SactioD 207 to Probiblt Raquiriq A1!Irmatiw
Action by Landlorde MiecoDet:ruM the MeaDiDI of the Stetuta.

In dacuaIiDI ita autboilty UDder SactioD 207, the e-m1alion c:oacIwIed that it
did not have authority to reqlIin aftIrmatlw actioDa by IaDdJorda:

"Section 207 autboris8a tha C_miyjcm to ..-- tWtrictloDa; SectiOD 207
d... not autborlaa the e-mi.Ii'H1 to impoaa~ aftIrmatlw~.
tiona on a property _ or a third Jl&1't7 to ana1lle the 9ieww to 11M a Sectiitll
207 device. IDteapNt!DI SactioD 207 to cra!'t~ a npt of_ to~
common or raatricted _ property fciio the iDItalIatiOD of the viewv'a SactioD
207 device would imPfl.M on tba IaitdIDI'd 01' community auociation a duty to
reliDClUisb pOl....i... of property.' SacoIId BolO. at '131.

Because the uteawion of SaCtloit 207 to '*Dmoa and re.tricted __ would eatail
allowinl th. placement of anteilllU in outaida the 'control' of teaaDta, the
Commiuion rIUOIlI that tbia ia i_li t with the mandate of SactioD 207 to
(oDiy) prohibit reotrictlone. ID other worda, the C'.-mi.lioa ooncIudaa it baa autboa
ity to "prohibit' but not to nqui1'a aftIrmatlw actioD by thUd partiIs, iDcludIDc
landlords.

Thia aea4iDI is a byper-tedmical paniDa of Section 207 wltldl cannot be __
taiDed. While the Commialion iI, of_. corract that Section 207 u. not -ue
itly authorize the Commieei.... to NqUin action by third partial. Section 207 a...
require tba Commi.lion to~t ..mctiIII1I" wbuftW they IilllJ' be fClWld. ID
the rece of tbia claar lllllalatlw diNctlon, tbae ia DO baaia for the Commialion to
aeru.se to ':2"j out the cIlracti... UDder tha ll\1laa. of an "aftlrmatiw obIlptlone' teat
of Ita own 1nl

Moreover, II a matter of raculatorJ cInftiDI. it ia claar that the C_mi'sion couI4
adopt a rule which prohibita all N8trictlonI without mandatiDI any .pacj& actioD
on the part of muitfpla dwa1Ilnl unit 0........ other than to obey the law." ID the
ond, however. it ia clC that tbi e-mi.sion'a COilC&nl with manda!:!DI'aftlrmatift
obliptione" !IT thUd partiaa con1Iataa into ita 'taIWtp" aaa1yeia. Tbli Commi.lion

"5... t.'., C........... u.s.A. .. N-.al~Deft- COUIlCil, 1_ ..., U.s. 83'7, 104 S.Ct.
277S, 81 Ud.2d~ 717: (lll1141 e.... Ibe mMmal of a otamW ie cIeer OIl ita -. 1ban ie
no oeod to di\'iDa~~Il.. iD_ hat -.!aai...-0Dd lite __ ie bound '" JbUo,o
the inlorpNtatillilJ; UIIUId. Stata .. Lcdr, 411 U.s. M, 9t, 101 S.Ct. 1786, 1783, 86 L.Ed.24
64 (1986) ("I.1e ee:r-._" 00IlIln1I:li0il "to lite~ of~_ ........ _
to ...id • COIl8tit\l . __., (q""",,, M_ 1.. C........ Co. •• RoN. 288 U.s. 373, 371.
53 S.Ct. 620, 622. 77 LEd. 1281 <1l133ll.

"D__ OD bow ODe~ lite tlIKC of a~ -. aU aeplalioD
could Do COIl8iruad u nquiriar allInaall.. _ !ll' a tbiid put)' bJ, _pie, cai!IP\YIDI
with tho raruJalioo. Tbiodiuo_ into a me.... or _lico ODd c:!wal:IariulioD wbidt m_
live .ay to the clear iDtaIl' of the'teama
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concludes that the extanaion of Saction 207 to all tenanta ww1C: cauu INIcIIordI to
"relinquish JIClII••rjon" or COIIIJDO'1 and ....trictecl prol'8l't1. w~h, lUIda' the Com;
million'. aJWym.~.P_t • taIdnp iIIua. AI iliIc:UUed below, the Commi.
sion milCODltruell COD~ -.cI3Dt in ita CODIicleration of the '..aldDP __ 1D
any -t, the CO"'mioron pfainJr ern b.l introducinc • quui.~ iUIalym in
ita di.lculliDn of ita .uthority to '1DI1*e alllnaative ob!iPtioU' lID ihIrd pan;-.

No matter how ODI IIiceI the i..... or "alllnaative obliiationl'," the Commiej"'l
simply erred in~ the mandate of Section 207. SectioD 207, properj.y
CODltZ'Ued, directa the CommiMio" to .dopt nJ1eI that prohibit all raRrict:ioDa, .with
out diltizlIuiohinI be_n cl.- of viewvI or the .uthors or ouch I'8II:ricI:lou.
The Comm;.rjon Clearly erred in .pplyinc an "alllnaative obllPtionI" test and in
eoncludinr that thiI test prKiuded~ or Sectioll 207 to all I'8Il:ricti=a Im
pairinr._ to ovv-th..air vidIo pfOll"'mmin,

B. The (!O"'mioron Erred in Co....ludiq that Extenaion of SectiQll 207 to Com:Don
and Restricted Anaa IJIlplicatal the'I'ailinp Clauu

The CommiMion committed I!Iain and obvioua error by concl~ that tho 1*' •
takinp analyaia or Lotwtto u. T./qrorrIpW ManIuJIttuI e.tTV CoijI, 4A U.s. 4lt
(I982J, would be impUcatid by m8ncIiziI tho Section 207 nJ1eI to all tenant&. The
Commie';oa round:

"If _ -.. to extend OUJ' Sectioa 207 nJ1eI to permit • tenant to have a:Iuai'N
C.esron of. portion of the COIDIDon or rei1:ricted _ PI...... t) '"'- •
.... iwI not invitld. tenant to do 10. the tenant -wi~ that propst,
u an "interloper with _mt Ucanes" thareby~tIq facta uiaIGpu8
to thole p_tId in Lotwtto .

Under thae~ _ &pM with thole .......menten that &flUe that
the p6i'IIWl6iIt phyrjca1 occu= fOlllld to CODItitute .1»" • ta1dnI biW
.ppeara comparabla to the p occup.tion or the common and rWt:ricted _
cell ...... at iIIua h..... S«tiNt B60, .t 'R39-CO (l'ootnotel omitted).

ThiI eoncluron ia untanable in the face or tlia YfIrJ narrow pauDda upon wIIlch
Lotwtto wu decided. Indeed. the facta of the plW6iIt pra CII '-'1 iJmlIYiDI tho pr0
hibition of I'8ItrictionI on the iDItaIlation of __~ an...... "'I CllIDIII"'I imd
I'8Itricted property by or OIl behalf or tenana _en apr I, 1II .1iIt by tho
Loretto court. .

In Lotwtto. a statll law providillt thot a 1aDd1ord could not int6i'fitn with the inItal
lation on hiI propertY or cabla televiaion f'acilitiM by • cab1a ~tor. Slpiflcentbr.
the stllte stlltutll .t iIIua did not~ the tenant an,. 6iIfi ,N- propst) npa
with _pet to the cab1a taIeYirjon inItIIlIatioa; inItaad, the cab1a .......PAW'. lid tIN
te1llUll, owned the inItIIlIation. ThiI tiu:t .... de6ined diaDoIitive by tha~
court. The COIlrt ""Preuly declined to opine~ the ,.peed•• Pli1P*t,
rilbta of landlords Y6i'IUI tenanto, which ia the precilO iaIuII "..mted herL IiI ..
termininl wbethar the stlltutll at iaIuII CODItituted a peniWlUlt phyrjca1 -.,.tion

.of the lancllord·. bui1dinr by • third PArtY. the COIlrt notad:
"If [the stlltutlll required landlords to JlI'IlYide cab1a inIt.n.1iCI'I It a lenaDt 10
desires. the stlltutll mirht Prel6ilt • diS'arent question &om the quaotion belbn
UI, &inca the lancIlord woWd own the InItaJla:tIon. Ownenbil! WaaId lift tho
lancllord rilhta to the ~==.tent, 1IWIiI6i". uu. and poui1Ib' the dlIpajiliCl'l or
the installation••• The -wi decide how to .......Ply with .~pUcabla..,...
ernment ...,watiODlco~ CATV and thenfon c:oWiI minim,. tho pIIJe
leal, esthetic, and other etrecta or the inItIIlIaliCl'l." Lotwtto, at 440 Do 19.

In coDlid~ and~ to cIlIt:iquiah thiI~ the CommlejOll a
ia,.. in a claUlc ezampl. or circular -.ozzinI. Obeerviq that the_~ or
the hypothetical eontainc in note 19 .... thot the "1ancIlozG -wi own tho iDItaIla·
tiOD.· the Commi.rm COIIClwIed thot 10 1001 u tho lenaDt owniIIt tho ..-ption ..
vies placed in • common or reotricted ..... "the 1ancIlord'. or uaociation'. property
would be subjected to an uninvitld permanant phyrjcal occupation." S«t»id MO.
at '143. ThiI ....IODIn' plataly bop the real question. The det6iminative tiu:t in
the Lotwtto hYPOthetU:ill DOt that tho IancIowDer would own tho inItIIlIation but
that the c:abl8- CIJl6i'8tor -wi NIl _II the inItIIlIatioa. In other wordI, tho de-.
minative f.ct in r.or- .... thot a ~tnzf&rtY to tho IandlordItanant relatinn.h1p-
the c.bl. operator would own IIld the instal1atloa.

The Lontto COIllt ""Preuly alI!rmed the "Stllte'. _ to nquire lancllorda to
comply with buildiq ccid. and prouid. utility CllIIIIIClioIY, m.n....... IIIlOke d_
tors, fire extinIUiahars, and the liIra in the common ..... of the bIzi1cIlq." Ill. at 440
(empiwlia addcl. In thiI zeprd. the extanaion of Section 207 preampliCl'l to CO"'
mon and ....tricted ...... or apartment l\ujldinp invol... tho riIIu1atory modiftca.
tioD of the relative n,ha~n lancllorda aDd tenantl. 9ft r.or-. 4A U.s. .t
441 ("We do not ... quution ... the authority upholdizzr. StIItII·. broad poii6i'to im-
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paM appropriate -ericti0ll8 upon an owner'..... of his property."l. :t is completely
ilWlCUlllte to __ that leDants .IaDd in tha 1lUII. shoes u tbiI d parti. with
....pect to their riPts in cOmmon and ....tricted area. For exampl.. absent an u·
p..... provilllln to the contrary, leDanU haw the implieit riPt to __ and ~
certain buildiq COIDIDon areu. u , _y of ...-sity betw_ their "I'ndlocked"
unit and the Itl'eet outside. !he 49 Am. Jur. 29 Ltmdlord and T,_ §§628 (1llll6l
("When property is leued to difl'entit tIIwlts and the land10nI re\&iDI control of
p....pw.yI. haII_ya. stain. .tc.. for the comDlon ~ of the dift'aret tlDaDte,
each tenant baa the rilht to maka .......nabl. 11M of the portion of the premila _
taiDed for the COIDDIOD 11M of the tlDaDtI."l; ... iii. .t §6Il1 ("The landlord', intlr
farenee with the _1'. riPt of ._ and a:iR.•. may conatituts • conRructiw
eviction. eapaciaIIy in _ 01 the 1_ of rooma or .partmante in • buiIdina."l. Tan·
ants an also entitled to an imp'1ied rilht III~ty for the~ of con4uits aDd
pip. throuIh .. buildiq for utility~ .-. if It iDdud. aoiao enlarpmant.
ld.• • t §632.
~=' in Y,. o. C",,~"::-dido, S03 U.s. 519 (1992), the Sup_ Court

. • reat contrDI that probibited moblIe hom. pub hm lmDi·
natiDll tID.nei. uncler certain circumI_ Deapite the c.et thet the eft"ect of the
challeDpd. ordln.__ that tenants .... aIIond to ClCCIIpJ' their 1andIorcI'. pr0p
erty over the landlord'. objectiona. the Court found that the ordln'nee did not c0n
stitute • compelled physical occupation III land. The Court IUltId that the statute
"m.Niy NIlU1ateldJ peUtiaMrw" .... III their 1aDd by fllUlatiDll the Niationablp ba
tween lancIlont aDd tenant." ItL .t 528 (empbula in oriIinaIl. The Court _t 011
to uplaiD: "When •~ deci_ to rent bla 1aDd to tenante, the lI'"WJIDIeat
may ... require the~ to .ccept leDants ha u. not lib witbaut .utomati·
cally haviDll to pay compenaation. ItL .t 529 (cltiDll H_ ofAI1IJNlJ Mold, 1-. o.
U"iUd S_. 379 U.s. 241. 281 (1984».

H.... the a:tIDIiOD of the Seetioa 207 rules to all tenants~ oaIy conatltute
• NIlU1atory mocWlcatioa of the rilhts u be_ IandIonb and tenants, which
cleany d_ not fall within the pu Ie takiDp anal,... The _ejon of the Section··
207 rules in this contat DO mon ClIDItitu_ • tIkiDI than u.the~·t
that 1andIorda inItII1lln cIetecton, lln sprinldes or m,j1!Joue Such tory m.
trulions on the~ Ill. IandIonb an CODIiatent. with the hllUia natuft of
the relatiOlllhip and an penniaIibl. -.:iMd ofGowrma.ntal .utIoority.
C. The C_m;aejon Erred In PIaciDIr R'u,_ On What It Termed "Practical~

lema" Of Impl_entinl Section 207 ~ptioa
In reiectiDI the ......ejoa III the Section 207 rules to COIIIDIoa aDd netrictId prop

.rty in MDU.. the C_m'moa placed .....t weilbt on .., e.lr.d "pnctIcal" im~
mentationp~ with IUCb • naIe. With rwpect to its .uthority to conejd- im.
plementation iauee, the e-mjaejoa concluded:"C~ pw the C_mjaejO'1 the
dilcretion to cIm. ruIoa that~ not _te ~oua pnctIcaI~'in their
implementation." s-tl MO, t7. The Commilalon hued this cOndualon 011 Sec
tion 207'. dlrectiw to ~uIpteNIlU1ationl "punuut to SectlGa 303 III the Com
munieetions Act of 1Il84." SectIoa 303. in turD,.u~ the C_mimoa to p_
mulpte fllUlationl "u_ public coa,.."ian.... m- or~ty requira" Commu
nications Act, §303. 47 U.S.C. 1303-

In so holdiDl, the C_mimon erred in concIudiDI that It .u.er.tionuy .uthority
extended to ovenidiDI aplicit COJIIi LA! dirwtiw. SectlGa 207 .u-ts the Com
million to adopt ru* "probibltiDll I'IItrictiona" that impair the NcePtioa III _
lb.air vidM JII'CllIrUlJIli DID'" The Comm;moa, m.-.~ intlr
preted this comm.nd u if It rilad, "lI you think it'•• plOli idM and will not _te
praetical implementation probieml, adopt rules prohibitiDlll'lltrictloal."

In truth, the Commimon baa idantillecl practicai problama with atandiDa'~
emption to _mOIl aDd netrictId .....H_.~prob~ .... belO1wd by
MDU ownerw lbem '" quita euily if the Commillion.u~ the illltallation
of • commOll 1DtenDa, U~ by NAB in ill oripnaI commeats aDd u .p
proved ~;=-on in ill ,., 011~ in thiI p""*,"n, with re
spect to that w1UDtari}~n~to iDItII1I • common antannL In any
....nt, the c.et that multiple d..· unit ownen may be~ by the Go
teDiion of the Section 207 ruieI, 0It that ow:b 0WDeJ'I may baft to maD new ar
ranpmenta with their leDanti concerniDI the 11M of _011 and reItrictad .,....
in no w.y diminj•• the aplicit COftII'IIIioaal directiw to IStIbIiab ru* to "pro
hibit re.trictions" ",hieb impair. viewer'. ability to receiWl ovv-tbe-eir aipIaIa.
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VI. nu: COMMISSION IS W1'I1IOtTr AlJ'I1fOIllTY TO REVIEW mil: CONS'ITI'tl'I10NAUJT or
SZcrtON 20'7 or nu: IsH ACr

M acknowledJed by the CC'mmi,aion in ita order aceomll5DyiDc the FNPR, .. Sac
tion 207 oC the 1996 Act is mandatory. Section 207 prcmdes thet the Comm/aaion
"shall" promulpta l'eIu!ationa to prohibit reitrictiona which the abUit1 of citizaDa
to usa antennae to receive Oftr-tbli-air siplala. The !.anJl'", of the statute and the
legislative inteDt indicata thet CODINII did DOt mVllioQ ~ticIIIa Cor spec:illc
cla_. oC residents Nothini in the fePlative bistory suanta thet COIII"U' con
cern extended only to th_ citizaDa who own their own siDaI.faml1y, detached
dweWna. To the contrary, the ConCennca Report makae claar that the Commj,ej""
is requfred to apply Section 207 to reatrlctions which "iDhihit" rac:aption oC ovar-m.
air t81evision siIiWa.It Private contraeta,~ and homaowau'. UIOciation rulaa
which reatrlct the ability of a 1_ or WIlt owner .,. imp'nuihla under Section
207. Any attempt to draw a distiDction~ whether a CItizenr- a dinct
or incliract ownanhip in a residence u a baaia Cor~ whather the citizen
may usa an ADtenna to ncaive ovar-th.air teJmeion MrYica .. without IUpport in
the statute or loaialative bistory.

The C"mmj,aion is without authority to cIedare the COIIIIllsi'lll_. mandate to be
UDCODItitutional.20 To the estent that poliq judcmenta must be made _nizqr
the scope oC the ~tion.COIlINU hu alieiadJ made m- j"dl"'enta. Thu8, the
C"mmj,ejon must UIlplement the will of eon,r- in IUd! a _y u to __ that
all citizens who chODM to do 10 may avail th....._ of _ to the Dation'. &W.
over·th.air teJevmon syatam. It ill hon1book law that one who~ rM1 property
fiom another pol...... a DOD·l!rweho1d _te in the land itM1L2I Thia ia true whetli
or the 1_ runs Cor a term of yean, fiom ,.. to ,... trom month to 1IlODlh, 01'
fiom day to day." Thus, the CommiMion'a Cocus OD whether a citiun hu a cIinct
or inclirict oWll&l'lhip in hill residence u a buia for drawiDl~1 ctiatiDctioD in
hill riKht to usa AD an_ to receive ovar-m.air teJmeion· ia~na...o. Section 207~ the CommiMion to ensure thet citiMas-w"hather
they 0_ or rent-aft &w to usa aD aD_ to sec:un _ to the_~
televil1ion service.

VII. THEIlZ IS NO "TAICINO" ClU!ATZD BY TID: ZXI'ZNlIION or TID: _ PRDIIP'I1ON
llIlLZS TO MULTIJ'LII: llWI!:U.ING UNlTS

The "Takinp ClaUM" of the Fifth Am...dment to the Ullited Statae Constitution
requires the l"Y'lmment to comp_te aczty _ it it "tak.-" tha owner.
property. A ta.I<iDa may involve either the appropriation of cr.:t, or a 10'"
emment l'eIu!atioD wIiich ill 10 burd..._e that it UDOUDta to a or property
without actual COl:Id_netioD or appropriation. A~tiOD reeu1ta in a ,., ........
latory takini it it requirea tha WId_ to aulfer a permanent physiCU iD9uiOD
of hill or her property by a third paty or "cIeIliee all __i..lly .eftda! or pr0
ductive usa oC laiuI."" £t ill weI1 iettled that it a replation~ not ..-It in a ,.,
.. takini, courta will enpp in aD "ad hoc" inquiry to ..mine "the cbancter of
llO"ammentai action, ita --';c impact, and ita interC_ with .._able in
vestment·backecl apectatiOllL" 2. Wbe_~y analyzed, the replatiOD propoeed
here cIoM Dot COl:IStitute a "takiDI" by tM CommiMiCWI
A. Lontlo And BeU AlJ<uatic An Not DilIpoeitive

The Commj,siOD requeatael comment OD the application ofw- T~
ManhatlaA CATV Corp." and &ll Al1Gntic Tekp/toM Compania FCC" to S-
tion 207.

As noted by the Court in w- u weI1 u in~t Supreme Court dad·
sions. that _ .... decided OIl IWrOW IIrG'lIlda and ill limited to the IpecilIc CKta

•"8ft FNPB u ,., ("tba __ rwquiIoa __ pnbiIlI& im\llUr _
ability to _ d1<Ilipala iJl __•.. "l.

"H.R. &p. No. 481, llUIIl Coiw. USIa. j>. Iff (1-.
10FN1/P, III '43 (dtiJW an Coli/orftiII, Inc. D. FCC, -31' r.3d 940, lN8 (9th C1r. 1~) aDd
J~ D. &6., 411 U.s. 381 3t8 (18'74».,'8ft Smith ,. Bo,ar, s_ ;;1M £all .,Prot-tY. 2d ad. 18'71. Woo&, p. 11

"IlL
"PIllA CcIlt1"rll~e- 0. CllY .,New Y....... 438 U.s. 11M, 91 B.a. 2t4I, 57 L.Ed.2d

631. reh. den.. 99 S.Ct. 228. 5& L.I:d.U 191 (1878); r.u- D. Soat4 C4roIiNJ C-.J CDrusciI,
S05 U.S. 1003. 1014-15 (l992L_

"PruMYord Shop,.,.. C". ... Rtlbilu,"1 U.s. 74.63 <1880L
"458 U.s. 419 (1982).
'"24 F.3d1"1 (D.C. Clr 1994) ("lIeU AtIaIlac"l.
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of the .....'" In Loretto•• state law provided thet • landlord cou1d DOt "iDterfenI'
with the iDstallation on his prupert)' of cabla televmon f.cilitias by • cable operator.
Sienificantly. the state statute .t ISSUe in 1.onttQ did not give the tanant any en
fo.....bl. property rilbte with respect to the cable television iDstallation; m-dlthe cable com~y. not 1M t.1IG1II. owned the iDstallalion." Thia fact _ deamea
dispositive in Lontto: the Court expnuly dlClined to opine ClllICerIIiDr the respec
tive property rilhta of landlonla venue tananta. which, of COUl'S<l. ~ the preciM iuue
here." The Court in Loretto went on to DOte:

If [the statute) required landlonla to provide cabla iDstaIlation if. tanant 10

desires. the ,,:t:l'lM PreHDt • dl1I"ennt question from the question before
us, siDl:e the woUld own the iDstaIlAilion. Ownenhip Would Ilive the
landlord rilbta to the r.::mftlt, m.nner. use. and pouibly the ~tion of
the installation ..• The on! would decida bow to comply with .~plil:ablep
emment replationaco~ CATV and tberafora coWil minim•• the pllya
ical. asthetic;, and other eft'ecI:s of the iDstaIlalion.'"

Moreover. the~ in Lo1YtIo _ premiMd 011 the Court's~ tb8t the
state l.w .t iuue constituted •~tph~ occupation and deprivation of
the owners property by • third party with DO lip! intareet in the pz:oparty. In c0n
trast, the relW&tion .t iuU8 heN inWlvee only • tamJlOl'U7 pllJsiCaJ occupation by
one who has • property rilht in the real astate. As noted .boVe•• laau la an astata
in 1aDcI." The Court in LtiiWtQ alllrmed the broad publ1c IIO"W ofstataeata
houainll conditions in pnaral and the landlonI·tanant Nlat:ioDShip in
without necessarily beiIilI requiftd to p.y com~tionfar all _ie ects thet
such retrU1ation IDay enWL The Court c:oncl'ldid'

C"onsequent1y. our~.;: in 110 _~ altars the ansJyaia~ the
Stete's power to I'8CI"ir.e laD to comply with bui1diIIll codas and prouUM
wilily~ m'i1bozao, _aka detactora, lira~ and the lib
in the commOn area of the buildIDa. So IoDf .. thase r8fU1a~ «!O IIIlt requin
the landlord to .wr.. the physical occupatioD. of • portion of hla build!III by.
third party, they will be en&lyzed IUIdar the muitifaCtor inquiry e-allY appli-
cable toDOn~~tal activity." .

The replation by NAB lao indeed, • penniyjbJ* felIUIation of the land-
lord·tenant Nla . • • Moreover. if statae have latitude to felIulate property
rented bylandlorda, th8D there can be DO queation but thet Coninai IDaY... it hU
done in enactinll Section 207. impoee such~ on the use of PNPWt) .. it
deezu .Pprol.Z:te to ensure the .vailability to all c1tiuna of the natioD'. I)'8tem
of television dcastiIIlr.»

The decision of the D.C. Cimlit Court ofAppeala in 1MU Atlantic la also irrUvaDt
to the takiDp lasua. In &U Atlantic. the court struck down two C_mi,ejO" orders
requiring LoCal EUb'n.. C_paniae ("LECa'") to set uida • cartain portion of their
central ofllces far occupatioD and use ('_location") by competitift _ providera
("CAPs">. The sola~ before the court _ wbather the COmmi....•• order
compal1inll LECs to~ _location orders for CAPe _ .uthoriud by otatute."
Of course, DO such queation an.. hera because Co.... in SactiaD 207 of the 19118
Act. has explicitly CIirected the Comm;uion to promuJpte the ~tIon in quas
tion. Bec.use the FCC had DO such .uthorisatlon in Bell AtltuJtu:. the court c0n
strued the FCC's JIO'Nr narrvwIy." Such construelion _ "S: I F ry. the court COD
eluded. because ilia _location ordera raiaed 'substantial' conaUtutional quastlaaa
under the Taldnp Clause in 1iIht of the Suprema Court'. holdiDl in LotnIO. ApiD,
the recuJation WIder .....rideratioll in th1a 11ft ,rr din. la diallDjuiahabla &OIIi the
Bell Atlantic and Loretto facta bacauae (l) DO "stranpr" to the owner la P:U'ted
rilbta with~ to an owner'. property. and (2) the recwation doH IIIIt .uthorise
• perm.n_ iDtalfiIl_ with the owner'. property intarlete. In &U AJ/QnIie, the
CAPs had DO ownenhip ar contractual in_t in the land used by the LEe. for

"S<e .. u.s. ar 441, 73 L.Ed.2d .r 888 ("Our boldlDa today ia ...,~ .....-."l; FCC.o 1f0rid4
1'ouIer C-. 480 u.s. 24lI, 261, 10'7 S.CL 110'7. 94 O:c1.2d 282, 288 (198'11 <Admow1adciDc.
"Wa~-IIoIlbIIA~."'".....-."l.

"Iii AI 3311.
19IIi
)OIIi Ar 440 IL 1••
JI S",jtA .. Bayer••.",..
"Iii AI 440 (_DbUia adlUdl.
"47 U.S.C. 1151."Id. at 1444 ILl ("1'!le CID1Y ~ ia wbacbor FIle ordor ......__ iD-

deecI cIuly autb0ria4 by law."l.
"Tho Bell Atlantic c:ourr did IlOl ..t its cIaciaIn 011 • TakiDp Cla_ aaaI1a/o. 1tL or 1444-

n.1 ("Tba only C1-- _ ~ ia wbacbar !be .-. uzuIjr iIIdaocI duly ....
thorizacl by law.")
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