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is there are a million of them. But what he also illustrates is how
EDOd negotiators landlords are. Because when asked the question:

o you have any compromise at all? He sags, no. And the truth is
that is the d:roeess we have. And we will offer any number of com-
promises: Connecticut, Texas, Florida, a brand-new one. We are
trying to reach a compromise. That is the whole point of this from
our point of view. And there ars ways to protect every single issue
that has been raised here and we are more than willing to work
through those. We do need a solution though. And it needs to be
a national one. . :

And now just one iast thing about the FCC. 'l‘woyemwgnatthe
FCC, these issues that we have been talking about y were
raised in rulemaking proceedings and they haven't been answered.
And the primary reason is the Commission, rightfully I believe, is
unclear about its abili% to act. They legitimately feel they don't
have a clear mandate. We think they do have a clear mandate, but
they believe they don't. So somebody needs to clarify it and I don't
know who you go to when a regulatory authority doesn’t believe
they do, except to the legisiative. So we are here and we are going
to need either some kind of a clear direction or a law. )

Mr. KLINK. Mr. Windhausen.

Mr. WINDHAUSEN. If I could just add in response to a couple of
things that Mr. Bitz also said, we do have examples of consumers
Whg ts};)eught theder;lgh;a ?in“ﬂ' “dn kno:?o‘?di . un.happ(y:
an y were i t right so we
consumers, tenants. It is also that Mr. Bitz menﬁon?:gat we are
looking for the right for 72 different companies to get into each
building. That is not what we are looking for. For the most part,
what happens is the economics work out that once you have two
or three or perhaps four CLECs into a building, no other CLEC is
going to seek access because it is just not economic for them.

We are only seeking access where there is space available. If the
landlord can demonstrate that thers is no space anymore to accom-
modate anyone else, that is fine. That is a legitimate reason for
him to say, no, I am sorry. 1 't take in any more CLECs. And
thatisareasonthatwewﬂlundorstandanci
if that would be written into the legislation.

Mr. KLINK. I thank you very much. Mr. Chairman, you have

been very kind with the time. I just want to—and the hour is get-
ting late. If nothing else comes out of my line of i
think it is important that we i t ve not come to
the business community or those wgg are investing and putting up
buildings and own and manage buildings and saying we want you
to give and you haven't got any. We have actually—and I think you
know this and the other members of the committee know it because
~ they were here—we took their interests into consideration, very

high consideration, when this legisiation was written, when it was
passed and we are just asking for them to come to the table.

And the intransigence that I hear. I hope that that is just for a
day. Maybe you weren't prepared for the question. I hope that
there is an ability, really, to be able to work together so we can
get through this. We are not looking for a steamroller to come over
the top o you,but,ontheotherhand,wawanttotgatthistech-
nology out to the public. Thank you, Mr. Chairman, for your time.

L ame L
.
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Mr. TAUZIN. ‘Thank you, Mr. Klink. [-may peint out to you, Mr.
Rouhana, that-‘genemﬁ_ y. when the FCC has trouble finding, you
know, authority to-do something, it is generally because they are
reluctant to do something because when they want to do something
they generally find authority to do something. -

Mr. ROUHANA. Well said, 4 '

Mr. TAuzIN. But | understand the argument. The gentlelady
from Missouri, the Show Me State. By the way, Karen, it is the
common practice in Federal court when you go there to argue a
case, the court will often ask you how are you here? I mean, what
authority, what jurisdiction we have over your case? A cajun
lawyer once said, now, I came by the bus. :

But the Commission is asking how are we ars? What authority
do they have? And it is a good question. Ms. McCarthy. ‘

Ms. MCCARTHY. And I can appreciate, Mr. Chairman, that they
would like us to address the answer and make it easier for them.
But I come out of a background of State rnment feel pretty
strongly if States like Connecticut and Ohio and Nebraska and
Texas and even Florida are in the process or have addressed this
issue, that probably the question for this committee today is, you
know, if there were to be Federal legislation, what should be in it?
Hq’w i8 it working out there in the States? Is there some model for
us

And in any of these States, have we got reciprocity going so that
if a building owner is required to provide access on demand, are
they also required to request service on demand? Is that in any of
the State models? Mr. Rouhana, you made begin, but anyone who
would like to weigh in. I would like to know your thoughts on what
is ggt there and working. What would be ideal, if anything, for us
to do.

Mr. ROUHANA. Well, I think that both Connecticut and Texas
have a rather balanced approach to this and I think either one of
them is particularly good. Personally, I think the Connecticut Act
is the better of the two because it deals with the time problem that
I have been talking about today more directly. Happily, in neither
of those States has anything bad happened to the estate mar-
ketbecauseofthepuu:tpoftheAct.Wehaven’thad,youknnw.
assaults of thousands of telecom companies on le and there
hasn’t been a—I don't think there has been any diminution of the
;glueoftherealestate.Andoertaml’ y wouldn't want to see that
n.

r. TauzIN. Would the ofentlelady yield? I think she has raised
a goo‘c,! question. Do any of those statutes provide an obligation to
serve?

Mr. ROUHANA. I don’t know of any that does.

Mr. TAUZIN. Balanced with the right to be served?

1 thank the gentlelady. .

Ms. Cask. Communities that are entrenched within these forced
access communities and there is no competition in these commu-
nities because of the forced access, because they have a legal and
enforceable right to be there, being the local incumbent. So you are
less likely to have choice and competition. We have zero choice and
competition right now for two new development deals in Connecti-
cut and in New Jersey. And the one community that I referenced
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that was in New York was sarviced, there were no customer service.
issues. They didn't even hav» an obligation to provide :ervics with-
in 90 days of a resident moving in.

Ms. MCCARTHY. Mr. Chairman, I apologize to the panel. Why I .
was late was [ sit on the Energy Power Subcommittee and we are
grappling with a similar principle there that we are ti:lking about

ere in telecom—and the committee and all these members will
deal with eventually—of this reciprocity, as we deregulate how en-
ergy is delivered into the home and the wiring that is in place now
to address these telecom issues will be critical to many of the
issues that we are grappling with in another subcommittee.

So, Mr. Chairman, I would really like to hear more thought on
this reciprocity idea and the rights that go both ways if you
wouldn't mind a moment more of ion by— :

Mr. TAUZIN. Absolutely. The gentlelady controls the time. If any
of you wants to discuss this with her. How does it work in a com-
petitive—we understand a monopoly market. You have got a serv-
ice. You have the right to put the wires in in service. But you also
have the service if you want your service. How does that work in
a competitive market? Ms. McCarthy has, I think, raised an excel-
lent question.

Mr. PESTANA. In New York State, the cable operators, such as
Time Warner, have to provide service to everybody. All residents
that want cable get service, regardless of how much it costs us. The
competition, RCN in New York, obviously they just pick the right
buildi or the ones that have the right financial solutions for
them. they compete unit-by-unit in some locations and they
compete on a bulk basis sometimes where we basically get excluded
because we have the equipment there, but the ord signs an
agreement where eve By has to hook up to RCN. So we have
those kinds of situations. But we are required to serve everybody.

lMs. ,MCCARTHY. Mr. Rouhana, do you want to speak to this
please?

Mr. TAUZIN. Yes, address the gentlelady. She controls the time.

Mr. ROUHANA. Yes, I think that there is a physical issue involved
here which is literally the number of places that network infra-
structure has to be created physically in order to deliver service to
everyone. So what we have %oen m.lL.ng about today is one of the
impediments to actuall going to as many places as possible which
is building access. And [ said a little bit earlier that we have
to get as many commercial places as we can so we can build
infrastructure, then start to go to the residential markets. And that

ou can't physically get there any faster than you can get there,
ut slowing us down is notgoingtouﬁetustherefutar. So, by mak-
ing it er for us to get into buildings, we won't speed up the

process of getting to everyone.
So I don't know quite how to answer the ‘ﬁ;x:stion except to say

physically we have to create the network. t is a one buildi

at a time thing, There are a million buildings to build it to. We
have’ﬁ::t to get access first to build to them. t is just commer-
cial. Then there is is it 30 million homes some much bigger number
of multiple dwelling units and then homes that have to be eventu-
ally reached. And it is going to take a combined effort of multiple
carriers doing that to get an alternative infrastructure built across
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the country. And it is going to be cable providers and competitive
carriers, using a variety of technologies, that uitimately get us an
alternative infrastructure in all of the facilities we want. But,
clearly, that access, we don’t have a shot at that. : .

Ms. MCCARTHY. Have you ever refused service when requested
by a building owner? :

Mr. ROUHANA. By a building owner?

Ms. MCCARTHY. Yes. : .

Mr. ROUHANA. Building owners don't ask us for service, tenants
do. If we get an order from a tenant we try to serve them, if our
network can get to them. It is a physical al:estion. If we can get
our network to a tenant, we want to serve them. We would like to
serve everybody.

Ms. MCCARTHY. Mr. Bitz.

Mr. BiTz. With due res to my colleague next to me, we have
been turned down. We have contracts with the firm that Mr.
Rouhana represents. We also have buildings where because I as-
sume they are not attractive, they have elected not to sign up on
those buildings. We have 102 in the Mid-Atlantic area.

So the issue of reciprocity is very important because right now
we have many buildings where we would like to have service where
we can’t because maybe they are too smail or the tenant mix is not
desirable from a telecommunications service providers’ ferspecﬁve.
So that is an issue of concern to our industry, because, | have men-
tioned before, the real point that we are looking to is to have hrzfﬁy
tenants. The amount of revenue that we get out of this is g
very small. [ think it is .8 cents per square foot compared to $1
ger square foot for rent. So it is infinitesimal relative to our overail

usiness model.

Ms. MCCARTHY. Mr. Rouhana.

Mr. ROUHANA. [ just need to respond to that because if there is
a place we haven’t gone it is because we physically can't get there.
I am back to my same issue. The process of constructing a network
acr::;nt:e entirl:a Nation take:i a period of time, Time i’lethI‘ No. 1
impediment to having competition as qui yasrowb' . | mean,
you want to have it as futpeu you can have it. Building access is
a key impediment to getting there. So we could get into a circular
discussion about w came first, but the fact is, if we can't build
the network to places, we can't get to the next place.

Ms. MCCARTHY. Well, my original question that I posed and di-
rected to you was about the fact that if Federal legislation is need-
ed or created what should be in it? And this question of reciprocity
is one that I believe the subcommittee would entertain as a compo-
nent of that, if we go down that path. And so that is why I was
seeking thoughts on whether the question of reci ity should be
in it. Let me hear from—what is your name? I am sorry—Mr.
Windhausen.

Mr. WINDHAUSEN. That's right. Thank you. Earlier there was ref-
erence made to Connecticut and Texas State statutes on these
issues. They do not contain a reciprocity requirement, I imagine be-
cause they found it wasn’t . These companies are commeon
carriers. y already have an obligation under the law to serve
and to serve in a nondiscriminatory basis. I think the way the eco-
nomics work out is once you are in a building and once you are
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wired, your incentive then, as the CLEC, as the competitor, is to
put as much traffic.omto those facilities as possible. So it only
makes sense for ggu to serve as many consumers in that building
as want service. So there is no need for that kind of legislative re-
quirement for reciprocity because it will happen anyway, once the
access to the building is granted.

Mr. Prak. If I might, Ms. McCarthy, on the question of obligation
to serve, I represent the over-the-air television industry, C,
Kansas City, for example. We have been told by the Congress and
by the FCC to build out digital television facilities to serve every-
one. Qur concern in this is that we don’t want landlords standing
in the way of folks who reside in their buildings being able to re-
ceive free, over-the-air television service, however they may receive
it, whether they receive it with an over-the-air antennae or through
cabll;oor l:hlgrt:l , 1 guess, there will be the opportunity to receive
it throu .

Ms. l\?CCABTHY. Mr. Chairman, I am not sure therse is any other
individual who wishes to speak. Mr. Sugrue?

Mr. TAUZIN. Any other want to respond? :

_Mr. BURNSIDE. Yes, Mr. Chairman, Ms. McCarthy, I would just

petition side, with respect to your core &ueaﬁon. When you passed
the 1996 Telecommunications Act, part
called “OVS” or open video systems. And onse of the things that
cable industry has hard time with since you passed that Act
fact that, as an OVS operator, it is not to adhere
franchising licensing build out under the same terms and -
tions that the existing cable operator is required to

However, I think you recognized when you did that part of the
Act, that it was absolutely impossible to expect a
a new entrant, ing into a marketplace, to overbuild an exuthﬁ
market which basically is a monopoly, even though 67 percent
the customers homes take it. You could not simply ask a new en-
trant to build out all of New York City at the same time and under
the same conditions in which the new entrant 17 or 15 or 25 years

ago did. |

So I think it is a bit disingenuous for that industry to new
entrantsonthecablesidawbahnldmthesamomndmop-
posed to what I think tried to achieve, and that was to give
a new entrant competition and opportunity to get started and
extend its market, extend its network, as it was financially and
physically possible.

Ms. Mc . Mr. 8 . '

Mr. SUGRUE. If I just respond. Because I don’t want to
leave the subcommittee confused ut the Commission’s attitude
toward its own jurisdiction in this area. The Commission has never
said aye or nay with respect to telecommunications services and
Winstar, for example. Part of that is the focus has been on video
because, in part, law was sort of shaped a little bit with video
in mind. Part because Winstar really wasn’t doing much when the
law passed and was being debated 4 years ago in 1995 and 1996.

Mr. TAUZIN. 1t is already an old law.

Mr. SUGRUE. In a way it is. We also have a Commission with
four new commissioners since the law passed and a new Wireless

VgL g
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Bureau chief and we tend to take a fresh look, shall we say, at
these issues. .

Mr. TAUZIN. Don't use that term.

Mr. SUGRUE. I know. I was deliberately provocative. But so |
don't want to misiead ?eople. We want to look at this issue hard
and my endorsement of some clarification is just to maks our job
easier, frankly, if we had some.

Ms. MCCARTHY. Mr. Chairman, thank you both for this hearx;i:]g
and for the time you have given me to explore this question. I reai-
ly would be curious to have staff look into the States nd how it is
working out there and appreciate the opportunity to be a part of

this. .

Mr. TauziN, Thank you very much and thank we have a lot of
information that we will share with you on those State laws and
at least as much background as we have gathered and, ha&l’,
the witnesses who are experiencing real worid, as you uirr in
mud operations can give us some insight as to their specific obser-
vations on how well those State laws are working.

The Chair will recognize the ranking minority member, Mr. Mar-
key for as much time as you shall require.

. MARKEY, Thank you, Mr. Chairman, very much. 1 want
to thank you for holding this hearing and for the ent testi-
mony that we received from the witnesses today. I think we pretty
much had the issue framed for us today. We have voice and video
and data industry that wants to provide com&ﬁtion, lower prices,
better service to the one-third of Americans that live in apartment
buildings and to businesses that operate in structures across
the country. And, on the other hand, we have legitimate concerns
on ntizle part of th;gh real estate industry: the tenant saﬂt;;ty, aﬁoﬁt&-
tio property right issues, compensation issues t iti-
mately are being raised by the other side. - :

I think that our task is now very well framed for us. I think it
is important for us to get it and get it resolved. And I would hope
that this would be the kick-off of our effort to find some common-
sense solution that leg.timauly deals with the issues raised by all
parties, but toward goal of ensuring that there is low-priced
?om};poelmn tge“ﬂabl;u.rli.héor every tenant in America. And I Lbaﬂ you
or .

Mr. TAUZIN. I thank my friend. The Chair izes himself, Let
me, at this point, mention that PCIA has also itted testimony
for the record. Without objection, that testimony will be made as
part of the record.

(The prepared statement of PCIA follows:]

May 12,1999
THE HONORABLE W.J. (BILLY) TAUZIN
United States House of ?
Chairman, S i on Telecommunications, Trade & Consumer Protection
2183 Rayburn HOB
Washington, DC 20518

DEAR CHAIRMAN TAUZIN: | want to commaend you and the Telscommunications
Subc;n;m}tmforwnduc%:s.thiawﬂ's %ﬂntbgimndnm::bmult&hig
ant buildings telecommunica providers. PCIA, behalf
WMBmmm“mmMIthMwmﬁuﬁmm-Sub
committes as it explores means of pre ing wirsless broadband alternatives for the

millions of small businesses and residential customers that live and work in multi-
tenant buildings. As you move forward with your consideration of this issue, [ hope
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you will take into consideration the basic principles that [ lnv. oudmod below.
res ynquutthntyoumdud.tbuleturmthlm
onsumerlmmhlwlchmuof“hstmﬂo mdbandamuprovidmszon
monofampehhwtﬂmmnumuﬁommukttutoboruhud.m
mbmdosmdmoﬁ'runddmuwmphommpamu’m services and
to cable modems. He if these new wireless services are to achieve their poten-
tial, it is crucial for these wireless companies to have non-discriminatory access to
bu.l..ldl.nfi where incumbents now provide service.
ess broadband hccmeummouthmupabloof the full array of
%Vmu:Smm?Tehz :mudcpbnng by across the country today. Yet
ent, are .
n blio udoo-onﬁumnd thoFCC “'331
h.lgh.spoed voice, cﬂ and Intarnet access to businesses
mmus.‘l‘huo potantial customers, who by and large have
theopwrttmty uponmh-u.bmdbmd
mulh-unantbu:ldmp the control of a landlord or condominium
For wireless broadband tors to offer thess extraordinary services to
sumers, they must first have access to the This the consent
third parties (e. lnndlordlurmmmontmm who oftan have made exclusive
ar:m:\gemmm ge tllmddth&mmbmtulcplnommpmwuhhmmybmth
nants in 8
Some states have recognized the im access for alternative
telecommunications services in a mulu! pls, Connecti.
mtdeuunqumbymmumdiluimmtwymhhuﬂdinprhm
Ohio and Nebraska pubiic utility commissions have mandated access. Last year, the
National Association of Shuﬂquh Commissioners (NARUC) a resolu-
Uonmppmqthnﬁghudmummmmulﬁ-mtbuﬂdhpm ve a choice
of telecommunications providers. Finally, this sg,ﬁngtbShtoofFlaidl.lhnut
ndopt.dlqnhnonthnwwldmdnu buildings with reasonable

]
;gg g
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tion owners. Notably, this l%lhﬁon the support of the

E MABEI ’tion( nfortunataly, however, most
mmhnvuyettonddreu issue.

PCIA belisves that ths resolution of building access concerns demands a federal

st.:htlh.e:irdom t’.s. the nialay gl pndouﬂ.:dwthomb-br
across country. : -—
its adoption of the Telecommunications Act of 1996, It should do the same here
through either express legisiation or by directing the Federal Communications Com-
mission to fashion access rules.
As you consider means of offering consumers a real choice in their hroadband tele-
communications providers, I urge you to keep several in mind. These
principies will ensure that new talecommunications are made availabls to
aﬂAmmamwhﬂcpmheﬁngthchﬁﬁnahpﬂnumﬂghhdbuﬂdh‘
owners.
» Non-discriminatory access to buildinge: The terms, condi
fnrthemunnmdhlmmumnmhahﬁ-m ﬁ-
mmmwmhnmmumtmmmmmtum

53

entrants vis-a-vis incumbent Telacommunications carviers should
compaets to serve consumers on the besis of service and rates and should
notmeaodorfnlmﬂumrhtbmuud tion that tilts the playing

Cﬁoldorpmcntschmuu.l ; st

o Carrier assumption : Instailing a
metbcmhdinﬂaﬂuﬁanuwoﬂuthcmpouibiﬁ?hfwmudpgy-
causaed by mnn.mmuum'xm ing carrier.

. oacluawmr‘ ownars be prohibited from gran exclusive ac-
ceas to telecommunications carriars. Exclusivity contravenes the that ten-
muahmldhlwundcthclmmwmmt otherwise be a~
competitive market for telecommunications

oNochamu:omformcthndcmdmmmMn

owner or manager be permitted to or charge & tenant for re-
iy that tenant’s telecommunications

questing or recei mtoﬂum
ofchomn.m
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a practical maiter, in many urban areas it is not uncommon for one structure
to accommodate both commercial and residential tenants, enforcamen
of access distinctions between ers
medium-sized business tanants

a choi
viders and’do not have the clout in a building to compel the landlord to honor -

w' .mmdmodanon. of space limitations: Space limitations in buildings
.t.houchmeo provider. . T ta in buildi
most likely will not be an issus in practice. In i fim.
itations become a probiem, it is appropriate to address
basis in a nondiscriminatory . Avai

5§
I

Prparies will ofier el bass
companies offer small businesses residential
Internst access and other advanced services that are unavailable to them today.
Customers deserve the right to choose the wireless alternative for receiving
EomdbandaMIéYnmﬂKmdmﬁdmmwﬂlmhwm

choose unless Congress adopts a building access regime that insures i
natory sccess for all telecommunications providers. ‘

Agal I thank you and the Committes for opening a dialogue on this important
matter.

Best |
rogerds, . JAY Krrcmen

President,
Personal Communications Industry Association
ce Chummgm. h
Members of Telecommunications Subcommittes
Mr. TAUZIN. Let me make a couple of comments. First of all, on
section 207, [ think it is interesting to note that one of the reasons
why section 207 is there was to protect the right of the viewer to
put up an antennae and receive signal. The concern there was
principally focused in on direct broadcast television—you are
right—it was a video kind of concept.
ut it was designed to make sure that, in fact, there wouldn't be
a denial in State law, local laws, or property owners agreements
that would restrict one of the property owners from, in fact, install-
ing a DBS dish and, therefore, offering a competitive choice for the
local incumbent cable. That was sort of the genesis, perhapl, of the
section but it speaks of viewers, not owners, which 1s rather inter-
esting. And [ know the Commission is wrestling with that. What
is the meaning of that term?
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The Congress could weil have said owners are not, you know, no
restrictions shall be allowed to prevent owners, State laws, local
laws, ments  among common owners, would prevent a single
owner from putting up an antennae and receiving some of these
services. But the law said viewers, not owners. Does that mean,
then, that the owner of the property can't stand between the view-
er, a tenant, and his right to have an antennae, whatever it takes
to receive these signals.

While we were thinking video and while the Internet is men-
tioned twice in the 1996 Act, that is all the browser wasn’t even
invented until 1995. It was being invented at the same time we
were trying to write a law about switch networks and we weren't
even thinking about, you know, packet networks like the Internet.
While all that is true, how does that law then, which was written
with a video concept in mind, apply now to all sorts of wireless
services and wired services, that will contain a lot more than
video? That, indeed, could be integrated services and by all ac-
counts will be integrated services. And those are interesting
thoughts that I think we are going to take with us from this hear-

mfn this testimony by PCIA, PCIA calls for a whole list of things
they think would help. I would touch on them real quickly and just
to give you an idea of how complex we view this task. They ask
for nondiscriminato? access to buildings. Well, how many? How
many peopie should have nondiscriminatory access to a single
buildi ! ﬂ;): mentioned hogmmanc y members nov:: in your associa. I-
tion an t is growing. s are growing. Companies are
mean, we have churned out all kinds of spectrums for all kinds of
new users and providers out there. And they all want to get to our
homes or our businesses.

How many would have nondiscriminatory access to the same
building? Would they have it over a common wire? Common anten-
nae? Or does everyone get to put their own system in? At what cost
50 at.lhe .lﬁdowner, the property rights concerns? That is not easy to

eal wi

PCIA mentions the carrier should assume the cost of insulation
and damage cost. Well, did the monopoly incumbent telephone com-
pany have to pay for those costs? Did the owner have to pay for
them? Is the new entrant going to be treated differently than the
iélcumé}:nt when it comes to eo?sthand imn*.a]latifc;.rexe of those systems?

ow you get parity there everybody or is everybody
charged?Andifyougoeverybodycharged,whoiagoingtosettho
charges? Is government going to be setting prices here? Determin-
ing whether it should be $500 maximum and whether or not when
I am in a hotel I should be charged that extra buck for a .10 call?
You know, Mr. Markey raises that issue. Do we get into that? Do
we dare go there?

No exclusivity. I notice the Florida statute, for example, touches
that, but it says no exclusivity forward. So that there is no abrogat-
ing existing contracts. But what is a contract has a 25-year term?
Take it or leave it. You want cable services, you can only have ours
for the next 25 years. When cable was a monopoly and de facto le-
gally then. And now ail of a sudden we have got new competitors
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_who want to come in. Well, we have got an exclusive contract for
' 25 years and nobody” should abrogate it. Not an easy little problem.
- No charges to tenants for existing choice. Well, if the landowner
hasalotofchargesorthapmviderhasaddiuonalchargutomch
that tenant, you mean you can't pass that on the tenant? And who
.can? Under what circumstances? And how much? How much of an
add-on can you make? Do we get into that? In a competitive mar-
ketplace where we are trying to deregulate, downsize the FCC's
. mie, how much do you really want the FCC involved in all that,
guys and gals? .
And it goes on. I mean, got a whole list. For example,
* the reasonable compensation for the uilding owners’ access, rates
" to be based on revenue. Welhagﬂn.mmg:ﬂtogetmmall
the criteria upon which rates are going to be to compensats
for the use of buildings or acceutobmldingstomchthou view-
ers who now become not just viewers, but information service cus-
e plate s fall T Thank uch. You ha
e plate is say it again. you very m ou have
enlightened us but you have also made our lives much more com-
plex and for that we thank you because that means our jobs vnll
continue. o
The hearing stands adjourned.
[Whereupon, at 1 p.m., the subcommittee was adjourned.]
[Additional material submitted for the record follows: -

STATEMENT OF THE COMMUNITY ASSOCIATIONS INSTITUTE

The Community Associations Institute (CAI)1 lppndahl opporunﬂy to ld-
dress the Subcommittse oo Telecommunications, Trads and Consumer Protection
behalf of the nation's condominium associations, cooperatives and hnndmmu-
mnutopmdothntonmncmmcnt;mthomdmhbuﬂdimmdb
cilities by talecommunications

Community associations fully support a com talecommunications market-
place and are working t.lyand to secure the telecommunications
servicas requested by ts while ensuring that the delivery of such services
dmnmmmmmmmtmnmmmmm
tion property. , community sssociation residents are seeking newer,
faster, and maore sop. telecommunications capabilitiss. In response to such
demands, mdmtbmdsofdiruﬁnmlookin(hvhbhmpcﬁﬂmmhh-
communications com the advancementa that such competition will
produce—as means to provide more enhanced and affordable services to their com-
mummﬁmumulmmmumuﬁmprvﬁdmhanm access to commu-

their
damage to property, the scarcity or absance of available space, or other such
Ieﬁumnmlthmdmwmmmw ) .

iFounded in 1973, CAl is the natooal woice for 42 million people who live in more than
205,000 community sssociations of eil sizes arid architectursl throughout the United
condomini associations,

States. Community ssgeciations um associations, oo

omdmndplmudmu

CAl is dedicated to fstering vibrant, community associations that pro-

mumy.mmmmmmmmmw.m
mmmwmw mulﬂdhdplinnymnh-:hipman—

munityamdnﬁnmnmudmumnm mmmmb.mw
‘developers, and other of products and services for community home-

ownars and their CAl represents this extsnsive constituency oo a range of issuss

y & u ARS0CIA
over 17, mhunp.rﬁﬂpnuncnnlym wb?cpoliqmwﬂhd

Comrmtam e
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Understanding Comnsunity Associations-
" In érder to understand the concerns of community association residents and thair
collective opporition to any proposal that would grant telecommunications providers
a privilege to access and use common or private property without permission, it is
important to grasp the legal basis and governance structure of community associa-
i

ons,
All commuinity associations are comprised of property that is owned separataly by
an individuel h?moomr and propm;mod xg common either by all owners joint-
ly or the aseociation.? Thire are legal forms of community associations: con-
cﬂmin.iuma. cooperatives, and p! communities, which differ as to the amount
of property that is individually owned. In condominium associations, an individual

all Co \sho thisudf-dcm-:ﬁnu nndthomhmnunitht:
associations mucﬁ:ﬂ preserving ATeas,
vnluooft.hnem,n:umtyc 4 and all indi ownad within the

development. To fuifill thess dutiss, community associations must be to control,

m and otherwise protact their common property. )
?meonuxtoftdmuniu this may mean that the association enables
all residents to choose cne or more of Servicss A, B and C but that Service D is

not available to Resident X because the delivery of Service D wouid mean substan-

age common proparty, and
Pl nd e Sl g, N, S S e e
a common wa;
physically mmmodaﬁnpm:zoru:.wim“m.:gmpwmunub
1sfy association concerns about thinpumuﬁty.ﬁabiﬁtyandﬁmlinih—
ﬁouThisilMlManpwpﬁntlandviMiﬂhoundnﬁonhto its duty
to the individuals who have purchased homes in the community.

Forced Entry Is Unnecessary, Inappropriate & Unfair

g‘
5
?
i

2In each type of community association, different terma s to residents who have an own-
mmm&.mm,m:mm.uwmﬂ&.m“-mw
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ship batween competitive talecommunications providers and community associations
aagnthmnuywihahbraﬂm-qotw&wuﬁm
Congresgionial sction is being solici however, because i -
ther fear the competition of an open marketplace or have simply conc that they
do not wish to the legitimate concerns that community associations and oth-
ers have in relation to effectively and managing an environment

The talecommunications industry is ing rapidly and provider quality varies
tremendously. To ensure that community association residents receive A

services, association boarrls of directors must be able to weigh factors such as & pro-
vider's reputation whea alloca limited space i companies.
This is essen residents are to have a varisty tions
options and confldence that the are commitied to the community’s long-
term interests. ‘ . ..
Community associations uniea services from altemative
sarvice providers that provide ty., flaxible services that
are od by association residents. Forcad entry would deter the growth

Forced Entry Undermines Commaunity Security, Safety & Association's Resporwibility
toMan:?mCommm ' _
association’s prerogative to reguiate the access of providers to build-

ingoreomm& m.u hdmmmmmnn-

questing, would the associstion’s ability to residents and their tele-
communications service, the of all and the itaslf.
such an environment, resident and security would be com ised and asso-
ml-so::od Mpwu.wmhw amdaﬂmhlnmpmp-
invo or s0-
ﬁv-{q_oﬂmuumm additional expense to restore the property.

B

tion. .

If telecommunications providers damage or injure association residents,
it is likely that the association would be held li since it has the ility
to decide what com) and providers operate within the community. Yet, forced
entry policies negata the rights of asyociations to limit the risk of damage or

»

-
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w disruption ‘o comm ‘ tnloeomnumunom
guugmont. lnd gon.mdaat:. Imtnd. 1t labor associations with the
expensive snd burdensome task of trying to hold telecommunications providers lia-
ble for problm after the fact. _

Forced Entry Ignores Space Limitations & Is Anti-Competitive
Redautnuaﬁmummdmmonmspmhdmnhmmd.ltu
e for community associrtions to accommodate an-unlimited num-
bl ol L el St i e s
providers in ot ser a
ybun.mu tp unthmd

th’"t' mﬁsdn“hh them to pnelud fhtun tcutll:;tm.shmng i mtmd
ment would ena 'y €om equipmen
wiring in as many as possible so thers P::mldbommnnincspmw
new providers come to call.

nomandmcruuddmtommonmm.thcmdmm

fer in such a forced entry environment unmpoﬁﬁnnww.ldboliniud.a\m
provider could be just what the residents desire but the association would be pre-
cluded from adding the services or substituting the new provider for an incumbent
because providers and not the association con mndmnmmcmm-
nity associations must maintain their rights ty to select a balance of
providers in order to respond to resident requirements and ensure a wide diversity
of services within the property. -

Forced Entry Raises Serious Property Rights Issuss

CAIl urges Congress to recognize tha requirement forcing a community asso-
ciation to permit access to fnrth%mﬂnﬁmdhlnmmumu

ment or , in the absence of cOmpenss would violate the Fifth
ment to the United States Constitution and would th.muthatmvnﬂdaﬁd
by the United States Supreme Court in Loretio v. Manhattan Telsprompter® In
Loretto, the New York statuts required building owners to make their properties
available for cable installation, oaly nominal compensation for-the space
occupied. The Supreme Court that that installation smounted to a permanent
phyudmwmdthahndlud’nmandthntmthoﬂﬁt:ﬁphydal
oecuplﬁonofproporty inthcabmofmpmﬁon.uauﬁu‘ Court fur-

ther reasoned that permanent occupancy of space is still a taking of private
z;ty.m%rdlmofwhnhcitndombymmucathi:dputymw
°s

Conclusion

CAI eagerly anticipates the growth of tion among uni-
canon:;'my believes that su:heunpcdﬂnn np’bfltm through a fres

and open markstplace that operates with minimal
In e i ticns,

i
s
Tl
E
E
E
E

§

it
sHele

maintain a pm:t..!u:tuuﬂdryd.m or sandwich shops may

way onto common to sell their mviaolimplyhoaunmmﬁon
contracted with o tl-. ther should a telecommunications E:uhr
baa]l;wodtonhmpmu mtmmplybonunothnrpm
aiready thers.

A telecommunications providers access to community. associations is now and
shouldconunmtobobaudonthoquaﬁtyofmnpmﬁdnmdthodmnd
for those services.. A reputable pmdormthnqmlitymwinhompﬁan
in this environment. Congress should encourage such competition rather than create
artificial mariets for providers sesking to avoid it

3458 US. 4191023.01‘-31“.731.!1!.808(132).
Loretto a

’Lonm(ﬁGUS. at 432, 0.9.
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Finally, Conpul should.be aware that this issue has been pmoudyeonndnnd
and rejected thltbody, by the Federal Communications Commission and by nu-

merous states rqgﬁ; bodus.ltutunetoputa to this end-
mwhotravol one tal entity to in search -

less trek of p

of someons to ignore the marketplace ties and public shortcomings that
should always merit the demise of forced cnt:y proposals. To do otherwize would
bcndmemmﬁ)ﬂnmtionaﬂmﬂhonmmumtymﬁonhm

O
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BEFORE THE

Federal Communications Commission
WASHINGTON, D.C.

In the matter of

Implementation of Section 207 of the
Telecommunications Act of 1996 CS8 Docket No, 96-83
Restrictions on Over-the-Air
Reception Devices: Television
Broadcast, Multichannel Multipoint
Distribution and Direct Broadcast
Satellite Services

PETITION FOR RECONSIDERATION

Pursuant to Sections 1.106 and 1.42% of the Commission's
rules, > WinStar Communications, Inc. ("WinStar"), Teligent, Inc.
("Teligent"), NEXTLINK Communications, Inc. ("NEXTLINK"),
Association for Local Telecommunications Services ("ALTS"), and
the Personal Communications Industry Association ("PCIA") hereby
petition the Commission for recon;ideration of the Second Report
and O;der in the above-captioned docket, released November 20,
1998 (the "Order").>
I. INTRODUCTION AND SUMMARY.

This proceeding concerns implementation of Section 207 of
the Telecommunications Act of 1996 ("1996 Act"). In Section 207,
Congress required the Commission to promulgate rules that

prohibit restrictions on viewers' installation of devices that

47 C.F.R. § 1.106 & § 1.429.

: In re Implementation of Section 207 of the
Telecommunicationg Act of 1996, Second Report and Order, CS
Dock. No. 96-83 {rel. Nov. 20, 1998) ("Qrdex").
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receive over-the-air video programming. In its Order, the
Commission extended its over-the-air reception devices rule to
prohibit restrictions that hamper consumer use of télevision
antennas, small satellite dishes, and wireless cable antennas to
include viewers who rent or occupy multi-tenant buildings and
wish to install and use such devices in areas where they have
exclusive use, such as balconies or patios. The Commission
declined to extend Section 207's protection to renters or tenants
of multi-tenant buildings that do not have property under their
exclusive use suitable for the installation of Section 207
devices. The Commission found that it did not have the statutory
authority to prohibit restrictions on installation of Section 207 -
devices in or on common or restricted use areas, such as rooftops
of multi-tenant buildings.

Thus, the Commission's new rules would prohibit certain
regstrictions of highly limited scépe, but in practice effectively
will deny the benefits of Section 207 to the overwhelming
majority of consumers that do not have access to a patio or
balcony and line-of-sight to a Section 207 video programming
provider. For these consumers, under the FCC's extraordinarily
narrow rendering, their building owners, landlords, or
condominium associations effectively mandate their choice of
video programming service. That result is directly contrary to
the 1996 Act.

The purpose of the 1996 Act was to open telecommunications
markets for all Americans so that consumers would have the

largest possible range of choices for telecommunications
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services. It was not Congress' intent to effectively
discriminate against and exclude a whole class of consumers,
constituting millions of tenants of multi-tenant buildings, from
the protections of Secticn 207, thereby as a practical matter
potentially ensuring the creation of a technology-deprived class
of consumers. Thus, the Commission should reconsider the Order
and revise its rules so as to honor the clear intent of Congress
and complete the implementation of Section 207 and protect these
consumers. The Commission should prohibit any restriction (other
than those clearly justified by safety concerns) that would
prevent tenants of a multi-tenant building from having access to
common areas and restricted use areas for the installation of
Section 207 devices.

Such a prchibition would not be a per se taking of property
within the meaning of the Fifth Amendment. Rather, the
Commission would be regulating a ﬁreexisting contractual
arrangement between the building owner, landlord, or condominium
asscciaticn and the tenant. The Supreme Court has held that such
regulation does not give rise to a Fifth Amendment "taking" for
which compensation would be required, a clear legal red herring
raised by certain real estate interests unsupported by the
relevant caselaw. Indeed, the public interest compels the full
implementation of Section 207 consistent with this petition.
Through such implementation, competition in the video programming
business will be enhanced and current concentration in the market
will be reduced, and Congress' overall policy in the 19%6 Act to
enhance consumer choice will be promoted.

-3-
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IXI. Interest of Petitioners

A, WinStar.

WinStar is a pioneer in offering local telecommunications
services using fixed wireless technology, including both 38 GHz
facilities and LMDS facilities. Fixed wireless technology has
the potential to bring a variety of voice, data, and video
services to users and viewers more rapidly and efficiently than
competing technologies. However, the competitive potential of
fixed wireless services depends heavily on users' and viewers'
ability to receive such services, which require installation of
antennas with line-of-sight access to other antennas.

WinsStar accordingly is directly impacted by any decision
bearing on the opportunities for customers of wireless éervices
to obtain access to their serv}ce providers, particularly where
such access involves use of antennas on the rocftops of multi-
tenant buildings. On September 26, 1996, WinStar filed a
Petition for Reconsideration of CC Docket 96-98 on the issue of
nondiscriminatory access to buildings and rooftop access pursuant
tc Section 224, a Petition that remains pending more than two and
one-half years later. WinStar participated actively in CS Docket
$7-151 and CS Docket 95-184, in which the Commission considered
issues of building access for providers of wireless services. In
May 1998, WinStar supported Teligent's still-pending petition for
reconsideration of the Commission's February 1998 Report and
Order in that docket, urging the Commission to rule that Section
224 (f) of the Communications Act requires access for all carriers

to building rooftops where the incumbent telecommunications
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utility has access to the rooftop via easement or otherwise.
WinStar continues to stand by its outstanding petitions regarding
other Sections of the 19%6 Act. WinStar, at present, is also
deeply concerned about the Commission's decision to so narrowly
interpret Section 207 as to virtually render it meaningless in
terms of the practical realities of fixed wireless deployment and
engineering.

B, Teligent.

Teligent, a leading communications provider using fixed
wireless technology, is licensed by the Commission to transmit
signals in the 24 GHz band. Teligent provides voice, data and
video telecommunications services, including local telephone
service, primarily by deploying fixed wireless point-to-
multipoint broadband networks +in numerous locations throughout
the United States. Unlike copper- and fiber-based systems,
Teligent's fixed wireless system does not have any physical wires
tc install and maintain between the customer's antenna and
Teligent's base station antenna. Rather, the network equipment
necegsary to transmit a signal from a customer antenna to
Teligent's base station antenna is placed on private property --
most often on rooftops of buildings.

cC. NEXTLINK.

NEXTLINK was founded in 1994 to provide local facilities-
based telecommunications services to its targeted customer base
of small- and medium-gsized businesses. Today, NEXTLINK is a
rapidly-growing telecommunications company focused on providing

high-quality local, long distance, and enhanced
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telecommunications services at competitive prices. NEXTLINK
operates 21 facilities-based networks providing local and long-
distance services in 36 metropolitan areas thrOughoﬁt the
country. NEXTLINK provides competitive access provider ("CAP")
services in many locations as well. NEXTLINK also offers small-
and medium-sized businesses an integrated package ¢of enhanced
telecommunications services. In short, NEXTLINK focuses on
services that it believes are at the core of the local exchange
market -- standard dial tone, multi-trunk services and advanced
telecommunications services.

In addition to its fiber network, NEXTLINK owns a 50 percent
share of a joint venture with Nextel Spectrum Acquisition Corp.
("Nextel"), called NEXTBAND Communications, L.L.C. ("NEXTBAND").
NEXTBAND cbtained 42 LMDS licenses at the Commission's auction in
March 1998. LMDS has been desigyated by the FCC for use in the
provision of fixed wireless voice, data and video services. LMDS
technology provides the capability for integrated, two-way
digital distribution of multimedia services via large, high-
quality bandwidth similar to fiber optic cable, but delivered
through rocftop antennas without a wire. LMDS gpectrum can,
therefore, be used to provide a broad range of telecommunications
products, including video programming. NEXTLINK announced on
January 14, 1999 that it has reached an agreement in principle to
acquire Nextel's S50 percent share in NEXTBAND for approximately
$137.7 million. If the transaction takes place, the 42 NEXTBAND
licenses will be under NEXTLINK's sole contrel. Also on January

14, 1999 NEXTLINK announced its agreement to acquire WNP
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Communicatcions, Inc. ("WNP") for approximately $695 million.
Upon FCC approval and consummation of the merger, NEXTLINK will
acquire WNP's 40 LMDS licenses. If both transactioﬁs are
approved by the FCC and closed, NEXTLINK will hold 82 LMDS
licenses that cover most of the major U.S. cities.

NEXTLINK believes that the acquisition of the LMDS licenses
will provide NEXTLINK new access and transport capabilities to
complement its existing local and developing inter-city fiber
networks. By reducing NEXTLINK's dependence on incumbent local
exchange carrier facilities, NEXTLINK will gain increased
efficiencies and control over its costs. Additionally, NEXTLINK
will have the ability to offer innovative services that are not
pcssible using ILEC networks. Consumers accofdingly will benefit
from NEXTLINK's ability to design flexible and cost-effective
transmission sclutions to suit th?ir needs. Additionally,
NEXTLINK will be able to expand its footprint, enter new markets
and reach new customers where there is currently little
competition for the ILECs. NEXTLINK is therefore directly
effected by any decision bearing on the opportunities for
customers to obtain access to wireless services.

D. ALTS.

ALTS is the leading national industry association whose
mission is to promote facilities-based local telecommunications
competition. Located in Washington, D.C., the organization was
created in 1987 and represents companies that build, own, and
operate competitive local networks. Three of ALTS members are

WinStar, Teligent, and NEXTLINK.

0079950 02




E. PCIA.

PCIA is an internaticnal trade association that represents
the interests of the commercial and private mobile radio service
communications industries and the fixed broadband wireless
industry. PCIA's Federation of Councils includes: the Paging
and Messaging Alliance, the PCS Alliance, the Site Owners and
Managers Association, the Association of Wireless Communications
Engineers and Technicians, the Private Systems Users Alliance,
the Mobile Wireless Communications Alliance, and the Wireless
Broadband Alliance. As the FCC-appointed frequency coordinator
for the Industrial/Business Pocl frequencies below 512 MHz, the
800 MHz and 900 MHz Business Pools, the 800 MHz General Category
frequencies for Business Eligibles and conventional SMR systems,
and the 929 MHz paging frequencies, PCIA represents and serves
the interests of tens of thousands of FCC licensees. PCIA's
Wireless Broadband Alliance membefship includes LMDS licensees,
operators, and equipment manufacturers, each of whom have a
vested interest in the ability of video service providers to
access multi-tenant buildings.

F. Section 1.106(2) (b) (1) Showing.

The Commission released the further notice on which the
Order in this proceeding is based in August 1996, with comments
and reply comments due in September and October 1996,
respectively. At that time, WinStar was a new participant in the
telecommunications industry, focused primarily on launching a
business devoted to the provision of voice and data

telecommunications over fixed point-to-point 38 GHz wireless
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facilities, and in fact had yet to launch facilities-based*
switcned local services in even its first market. In 1997, the
Commission enabled 38 GHz licensees to provide point-to-
multipoint services, and WinStar also acquired LMDS
authorizations in 19%8. In 1998, WinStar's business plans grew
Lo encompass potential video offerings, primarily using its LMDS
facilities. At that time, the issues in this proceeding
regarding viewer access to LMDS services via antennas in shared
and restricted areas of multi-tenant buildings first became
directly relevant to WinStar's business plans. By then, the
comment period in this proceeding was long over. WinStar
therefore has the "good reason" required by Section
1.106(2) (b) (1) of the Commission's rules for seeking
reconsideration of the Order without having formerly participated
in this proceeding.

As for Teligent, the further‘notice requested by the
Commission was issued prior to the development of Teligent and
its business plan as it is known today. Indeed, Alex Mandl, the
Chairman and CEO of Teligent, did not join the company until
after the release of the further notice. For this "good reason,"
Teligent's concerns regarding the Commission's Qrder should be
heard.

Due to NEXTLINK's recent LMDS acquisitions and evolving
business plan for wireless services, NEXTLINK could not have been
aware that the Commission's proceeding would be relevant to its

business at the time the Commission released the further notice.
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Thus, NEXTLINK's concerns in this proceeding should be considered
fully by the Commission.

As an association whose largest members include WinStar,
Teligent and NEXTLINK, ALTS was not in the position to
participate in the comment period of the Commission's Qrder. Due
to the serious issues the Qrder raises regarding these members'
interests, ALTS has a "good reason" to join its members in this
Petition.

Similarly, PCIA has a "good reason" to seek reconsideration
of this Order. PCIA's members include LMDS licensees which did
not even have their licenses when the Further Notice was
released. In fact, the Commission recently issued a substantial
number of new LMDS licenses last year. Thus, it was only at this
recent date that these LMDS ligensees began expending resources
coward the implementation of their service. While LMDS licensees
are still planning their systems And services to be offered, it
is reasonable and in the public interest for the FCC to hear
their concerns regarding the provision of video services to
tenants in multi-tenant buildings as it is likely that LMDS
licensees may choose to offer video programming services. Thus,
in the interest of fairness and towards the promotion of real
competition in the video programming business, the Commission
should hear the concerns of LMDS licensees as described in this

Petition.

_lo_
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III. CONGRESS INTENDED FOR SECTION 207 TO PROMOTE COMPETITION AND
PROTECT ALL AMERICAN CONSUMERS FROM RESTRICTIONS THAT IMPAIR
THEIR ABILITY TO USE SECTION 207 DEVICES.

The Commission should reconsider and revise its decision to
recognize explicitly that it has -- and should exercise -- the
statutory authority tc prohibit restrictions imposed by building
owners, landlords, or condominium associations on installation of
Section 207 devices in common areas and restricted use areas.
Section 207 provides that the Commission shall:

promulgate regulations to prohibit restrictions

that impair a viewer's ability to receive video

programming services through devices designated

for over-the-air reception ¢of television broadcast

signals, multichannel multipoint distribution

service, or direct broadcast satellite services.

The statute requires the Commission to promulgate regulations

that prohibit restrictions on receipt of video programming from

over-the-air-reception devices. Such prohibited restrictions
include the refusal of a building owner, landlord, or condominium
association to permit a viewer to receive video programming from

a device in common areas or restricted use areas.

While the Commission has promulgated rules of relatively
limited practical impact that, for example, prohibit c¢ivic
associations from restricting landowners' use of Secticn 207
devices, and protect renters from landlords' restrictions on
installation of Section 207 devices on property under renters'’

exclusive use, the overwhelming majority of the public entitled

to the protection of Section 207 was left absolutely unprotected

Section 207 of the Telecommunications Act of 1996, Pub. L.
No. 104-104, 110 Stat. 114 (1996).
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by the Commissicn's rules. These are the consumers that cannot
receive over-the-air signals using Section 207 reception devices
on property under their exclusive use due to lack of line-of-
sight or lack of a balcony or patio, or due to other physical
restrictions. It 1s critical to note that the FCC's reliance on
the installation of recepticn devices on a tenant's patio or
balcony appears predicated virtually entirely on the ex parte
presentations of Cellularvision in late 1996,% a failed company
now in bankruptcy. The real life deployment experience of
WinStar and Teligent, among others, collectively in more than 30
major markets over the past three years has proven conclusively
that, as a practical engineering matter, the realities associated .
with a line-of-sight technology cannot be supported -- given the
necessities of widespread depleoyment -- by anything other than
rooftop access. Under the subject ruling, these consumers in
practice are now limited to purch;sing video programming
sanctioned by their building owners, landlords, or condominium
associations.

In its Order, the Commission states that Section 207
"applies on its face to all viewers," and that it "should not
create different classes of 'viewers' depending upon their status
as property owners."" However, the Order does not apply Section
207 to all viewers, and it creates classes of viewers by

disparately treating consumers that occupy multi-tenant

See Order, at | 2, note 6.
Order, at 9§ 13.
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buildings. Under the rules adopted in the Order, those viewers
in multi-tenant buildings that have a balcony or patio within
their exclusive use and can achieve line-of-sight to their
provider receive the protection of Section 207; however, those
viewers in multi-tenant buildings who do not have a balcony or
patio or do not have line-of-sight do not receive Section 207
protection.6

The Commission's finding that Section 207 by its very terms
applies to all viewers is correct. It naturally follows that
Section 207 protections yvia implementing regulation of necessity
must be extended to all viewers -- including the millions in
multi-tenant buildings that do not have the ability to use a
Sectiocn 207 device from within their private space. This is
consistent with and effectively mandated by the procompetitive
purposes of the 1996 Act. Congress specifically intended that
the 1996 Act would provide for: r

a pro-competitive, de-regulatory national policy

framework designed to accelerate rapidly private

sector deployment of advanced telecommunications

and information technologies and services to all

Americans by opening all telecgmmunications
markets to competition . . . .

In paragraph 2 of the Qrder, the Commission relies upon the
fact that LMDS devices will be capable of receiving signals
inside buildings. 1Indeed, it cites to a representation made
by a party that it already had such a device. Pursuant to
the knowledge of the parties to this Petition, such a device
does not exist, and it is very uncertain whether such a
device is technically feasible. Qrder, at § 2, note 6.

S. Rep. No. 230, 104th Cong., 2d Sess 1 (1996).
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