
is tlwre are a million of them. But what he also illustnltes is how
2OO<lnegotiators !andlords,are.'Bee:ause when asked the question:
Do you.have any compl'Omise at ell? He says, no. ADd the truth is
that is the process we haft. ADd we will offer any number of com
promises: Connecticut,' Tuu, Froricia, a brand-new one. We are
trying to reach a compromise. That is the whole point of th1I from
our point of view. ADd ther&' an ways to protect eVSh::gle issue
that has been raised here and we are more than .. to work
through those. We do need a solution thourh- ADd it nM4D to be
a national one. ' ' .

ADd now just one last thinlr about the FUC. '1'wo years ago at the
FCC, these issuee that we nave been tlndng about today were
raised in rulemlkjn, proc:eedinp and they haven't been answered.
ADd the primary' reason is the Cbmmission, rightfully I believe, is
unclear about its ability to act. They legitimately feel they don't
have a clear mandate. We think they do have a clear mlndate, but
they believe they don't. So somebody needs to clarify it and I don't
know who you go to when a regulatory authority doun't believe
they do, except to the legislative. So we are here and we are ping
to need either some kind ofa clear direction or a law.

Mr. KLINK. Mr. Windhausen. '
Mr. WINDHAUSEN. If I could just add in response to a couple of

things that Mr. Bitz also said, we do have aamplu of consumers
who sought the right to receive service from an indIvidual CLEC
and they were deriied that right so we do know of many unhlppy
consumers, tenanta. It i. also that Mr. Bitz mentioned thai we are
looking for the right for 72 ditferent companiee to get into each
building. That is not what we are looking for. For the moat part,
what happens is the economica work out that once you have two
or three or perhaps four CLECa into a building, no other CLEC is
going to seek ac:ceea because it is just not economic for them.

We are only seeking access where there is space available. If the
landlord can demonstrate that there is no space anymore to accom
modate anyone e1Ie, that is tIne. That is a legitimate reason for
him to say, no, I am sorry. I can't take in::l more CLEC.. ADd
that is a reason that we will understand we are very happy
if that would be written into the legislation. .

Mr. KLINK. I thank you very much. Mr. Chairman, you have
been very kind with the time. I just want to and the hour is Pt:'
ting late. If nothing e1Ie comu out of my line of Q118Stioniq, I Just
think it is important that we rec:otlDize that we have not Come to
the business community or those who are investing and putting up
buildings and own and mIn.,. buildings and saying we want you
to give and~ haven't lOt any. We have actually and I think you
know this anct the other members of the committee know it because
they were here we took their interests into consideration, very
high consideration, whan this legislation Wal written, whan it WaI
passed and we are just ..!ring for them to come to the table.

ADd the intransipnce that I hear. I hope thai that is just for a
day. Maybe you weren't pZ'8J)8llld for the queetion. I hope that
there is an ability, really, to be able to work together SO we can
get through this. We are not looking for a steamrollar to come over
the top of you, but, on the other hand, we want to get th1I tech
nology out to the public. Thank you, Mr. Chairman, for your time.

,
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Mr. TAUZIN. Thank you,Mr. Klinlt.I,.nay point out to you, Mr.
Rauhana, tbat'generally. when the FCO: has trouble finding, you
know, authority toO-do something, it is generally because they are
reluctant to do something because when they want to do something
they generally·find authority to do sometbh1l.

Mr. RoUHAN.r\. Well said. :
Mr. TAUZIN. But I understand the argument.. The gent1elady

from Missouri, the Show Me State. By the way, Karen, it is the
common practice in Federal court when you go there to argue a
case, the court will often ask you how are you here? I D1£lU1, what
authority, what jurisdiction do _ have over your case? A ~un
lawyer once said, now, I came by the bus. .

But the Commission is aslring how are _ are? What authority
do they have? And it is a good question. Me. McCarthy.

Ms. McCARTHY. And I can appreciate. Mr. Chairman, that they
would like us to addrell the answer and make it easier for them.
But I come out of a background of State government feel pretty
strongly if States like Connecticut and Ohio and NebruU and
Texas and even Florida are in the procell or have addreued this
issue, that probably the question for this committee today is, you
know, if there _re to be Federal legislation, what should be in it?
How is it working out there in the States? Is there some model for
us?

And in any of these States, have we got reciprocity going so that
if a building owner is required to provide accell on demand, are
they also required to request service on demand? Is that in any of
the State models? Mr. lwuhana, you made begin, but anyone who
would like to weigh in. I would lib to /mow your~ta on what
is out there and working. What would be ideal, if anything, for us
to do.

Mr. RoUHANA. Well, I think that both Connecticut and T_
have a rather balanced ap]Jroaeh to this and I think either one of
them is particularly good: Personally I think the Connecticut Act
is the better of the two because it~ with the time problem that
I have been talking about today more d1rec:tly. Happily, in neither
of those States hal anything bad happened to the real estate mar
ket because of the passage Of the Act. We haven't had, you /mow,
assaults of thoUSIDU of telecom companies on people and there
hasn't been a-I don't think there has been ant diminution of the
value of the real estate. And certainly wouldn t want to ... that
happen.

Mr. TAUZIN. Would the gentlelady yield? I think she has raisecl
a good question. Do any of those statutes provide an obligation to
serve?

Mr. RoUHANA. I don't /mow of any that does.
Mr. TAUZIN. Balanced with the right to be served?
I thank theJeDtlelady.
Ms. CASE. Communities that are entrenched within these forced

access communities and there is no competition in these commu
nities because of the foreed accell, because they have a legal and
enforceable right to be there, being the local incumbent. So you are
less likely to have choice and competition. We have zero choice and
competition right now for two new development deala in Connecti
cut and in New Jersey. And the one community that I referenced

j
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that wu in New York was So1rviced. there were no CU!bmer Mrvice
issues. They didn't even haV'l an obligation to proVide c.ervice with·
in 90 days of a resident moving in.

Ms. McCARTHY. Mr. Chairman, I apologize to the panel. Why I
was late wu I sit on the Energy Power Subcx.mmittee ao.d we are
grappling with a similar pri!1ciple there that we are tdkiDg about
here in telecom-and the full committee and all these members will
deal with eventually-of this reciprocity, u we de~ate how en·
ergy is delivered into the home and the wiring that 18 in place now
to address these telecom issues will be critical to many of the
issues that we are grafpling with in another subcommittee.

So. Mr. ChainnlUl, woUld re~~~ to hear more tboufht on
this reciprocity idea and the ri ts that go both ways if you
wouldn't mind a moment more of 'on by-

Mr. TAUZIN. AblOlutely. The gentielady controls the time. If any
of you wants to discuss this with her. How does it work in a com·
petitiv_we understand a monopoly market. You have got a servo
Ice. You have the right to put the wire. in in service. But you also
have the service if you want your service. How does that work in
a competitive market? Ma. McCarthy hu, I think, raised an excel·
lent question.

Mr. PESTANA. In New York State, the cable operators, auc:h u
Time Warner. have to ~rovide service to everybody. All residents
that want cable get servtce, regardless of how muc:h it costa us. The
comati0n, RCN in New York, obviously they just pick the right
buil' or the ones that have the right ftnaDci'l IOlutions for
them. they compete unit-by.unit in lOme locations and they
compete on a bulk basis IOmetimes where we baai::~ get ezcluded
because we have the eqWPIIl:ent there, but the ord signa an
agreement where everybody hu to hook up to RCN. So we have
those kinds of situations. But we are required to serve everybodr.

Ms. McCARTHY. Mr. RoubaDa, do you want to speak to this
please?

Mr. TAUZIN. Yes, address the gentielady. She controls the time.
Mr. RoTJHANA. Yes. I think that there is a physical issue involved

here which is literally the number of placU that network iDA'a
structure hu to be created physit:{;~order to deliver service to
everyone. So what we have been . about today is one of the
impediments to actually going to u many places .. possible which
is building access. And I said a little bit 8arlier that we have got
to get as many commercial places u we can 10 we can build the
infrastructure, then start to go to the residential markets. And that
you can't physically JIlt there any futer than you can get there,
but slowing us down 1. not going to get us there futer. So, by make
ing it harder for us to get into buildings, we won't speed up the
process of ~tting to everyone.

So I don t know quite how to answer the-.9,uestion euept to say
physically we have to create the network. That is a one building
at a time thing. There are a million buildino to build it to. We
have~t to get access first to build to them. That is just commer
cial. Then there is is it 30 million homes lOme much bigger number
of multiple dwelling units and then homes that have to be eventu·
ally reached. And it is going to take a combined effort of multiple
carriers doing that to get an alternative infrastructure built aero..
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the country. And it is going to be cal?le providers and competitive
carriers, using a variety of technologies, that ultimately get us cU1
alternative infrastructure in all of the facilities we want. But,
clearly, that access, we don't have a shot at that. .

Ms. MCCARTHY. Have you ever refused service when requesteci
by a building owner? ,.

Mr. RoUHANA. By_ a building owner?
Ms. MCCARTHY. Yes. .
Mr. RoUHANA. Building owners don't ask us for service, tenants

do. If we get an order from a tenant we try to serve them, if our
network can get to them. It is a physical question. If we can get
our network to a· tenant, we want to serve them. We would like to
serve everybody.

Ms. McCARTHY. Mr. Bitz.
Mr. Bm. With due respect to my colleague nen to me, we have

been turned down. We nave contracts with the ftrm that Mr.
Rouhaaa represents. We also have buildings where because I u
sume they are not attractive, they have elected not to lip up on
those buildings. We have 102 in the Mid-Atlantic area.

So the issue of reciprocity is very important because right now
we have many buildinP where _ would like to have service where
we can't because maybe they are too small or the tenant miz is not
desirable from a telecommunications service providers' perspective.
So that is an illUe of concern to our industry, because, I have men
tioned before, the real point that we are looking to is to have happy
tenants. The amount Of revenue that we get out of this is really
very small. I think it is .8 cents per square foot compared to $19
per square foot for rent. So it is infinitesimal relative to our overall
business model

Ms. McCARTHY. Mr. Rotlhana
Mr. RoUHANA. I just need to respond to that because if there is

a place we haven't gone it is because we physically can't get there.
I am back to my same issue. The process of constructing a network
across the entire Nation taba a period of time. Time is the No. 1
impediment to haviDI competition as quickly II pouible. I men,
you want to have it II fast as you can have it. :Building accell is
a key impediment to aettin( there. So we could get into a cirl:ular
diac:ussion about which came first, but the fact is, if _ can't build
the network to places, _ can't get to the nellt place.

Ms. McCARTHY. Well, my orilinal CJl:!ltion that I posed and di
rected to you was about the fact that if Federal l~slation is need
ed or created what should be in it? And this question of reciprocity
is one that I believe the subcommittee would entertain as a compo
nent of that, if _ go down that path. And so thet is why I was
seeking thoughts on whether the question of reciprocity should be
in it. Let me hear from-what is your name? I am sorry-Mr.
Windhausen.

Mr. WINDHAUSEN. That's right. Thank you. Earlier there was ref
erence made to Connecticut and TeUl State statutes on thue
issues. They do not contain a reciprocity requirement, I imagine be
cause they found it wasn't nec:euary. The.. companies are common
carriers. They alreedy have an obliC~~ under the law to serve
and to serve in a nondiscriminatory . I think the way the ec0
nomics work out is once you are in a building and once you are
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wired. your incentive the~. as the CLEC, as the competitor. is to
put as much traffic -onto .those facilities as possible. So it only
makes sense for you to serve as many consumers in that buildirig
as want service. So there is no need for that kind of legislative re
quirement for reciprocity because it will happen anyway. once the
access to the building is granted.

Mr. PRAK. If I might. Ms. McCarthy. on the question of obligation
to serve. I represent the over-the-air television industry, KNBC.
Kansas City, for eumple. We have been told by the Congress and
by the FCC to build out digital television facilities to serve every·
one. Our concern ip. this is that we don't want landlordl standing
in the way of folks who reside in their buildings being able to re
ceive free. over-the-air television service. however they may receive
it. whether they receive it with an over-the-air antennae or through
cable or shol"tly. I gu_, there will be the opportunity to receive
it through DBS.

Ms. MCCARTHY. Mr. Chairman. I am not sure there is any other
individual who wishes to speak. Mr. Sugrue?

Mr. TAUZIN. Any_other want to respond? .
Mr. BURNStDE. Yel, Mr. Chairman, Ms. McCarthy, I would juat

like to return, for a moment, to direct your focus to tha cable com·
petition side. with respect to your core Q.uestiOD. When you palled
the 1996 Telecommunications Act. part of it was to create a concept
called "OVS" or open video sylteDUl. And one of the tbinp that tile
cable industry has hard time with since you p"'Ied that Act is the
fact that. as an OVS operator, it is not required to adhere to the
franchising licensing build out under the same terms and condi·
tions that the uisting cable operator is required to build out.

However. I think you recognized when you did that part of the
Act. that it was absolutely impouible to upeet a new competitor,
a new entrant. coming into a marketplace, to overbuild an uiatiDg
market which basically is a monopoly, even thouIb 67 percent Of
the customers homes take it. You coUld not simply uk a new en·
trant to build out all of New York City at the same time and under
the same conditions in which the new entrant 17 or 15 or 215 years
ago did.

So I think it is a bit disingenuous for that industry to :r:e: new
entrants on the cable side to be held to the same stlnd as op
posed to what I think you tried to achieve, and that was to ave
a new entrant competition and opportunity to get started and then
extend its market, extend its network, as it was Rnaneially and
physically~\e.

Ms. Mc . Mr. Sugrue.
Mr. SUGRUB. If I could jut respond. Because I don't want to

leave the subcommittee confused about the Commission'. attitude
toward its own juriadic:tion in this area. The Commission has never
said aye or ney with relpect to teleeouu:nunieations services and
Winatar, for eumD1e. Part of that i. the focus bu been on video
because. in part, tLe law was sort of shaped a little bit with video
in mind. Part because W'lnIiar really wasn't doing much when the
law passed and was being debated 4 years ago in 1995 and 1996.

Mr. TAUZIN. It is already an old law.
Mr. SUGRUE. In a way it is. We also have a CommiMi9n with

four new commissioners since the law passed and a new Wirel_

,
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Bureau chief and we tend to take a fresh look, shall Wl! say, at
these issues.

Mr. TAUZIN. Don'tuae that tenn.
Mr. SUGRUE. I know. I wu deliberately provocative. But so I

don't want to mislead people. We want to look at this issue hard
and my endorsement of some clarification is just to mab our job
easier, frankly, if we had some.

Ms. MCCARTHY. Mr. ChairmaD, thank you both for thilo hearing
and for the time you have given me to explore this question. I· real
ly would be curious to have sta1f look into the States net how it is
working out there and appreciate the opportunity to be s part of
this. .

Mr. TAUZIN. Thank )'C)u very much and thank we have a lot of
infonnation that we will share with you on tho.. State laws and
at least u much background u we have gathered and, ~haPI,
the witne.... who are experienc:inl real wond, u you said, in the
mud operations can give us some insight u to their IpecifiC obser
vations on how well tho.. State lawl are working.

The Chair will recognize the ranldng minority member, Mr. Mar
key for as much time u you ahall~.

Mr. MARKEY. Thank you, Mr. Chairman, very much, I.lust want
to thank you for holcliDg this hearing and for the excellent testi
mony that we received from the witnesHl today. I think we pretty
much had the issue framed for us today. We have voice and video
and data induatry that wanta to provide competition, lower prices,
better service to the one-third of Americana that live in apartment
buildings and to busin.... that operate in lanre structures acrou
the country. And, on the other hand, we have legitimate concerns
on the part of the real estate industry: the tenant safety, constitu
tional property right issues. compensation issuel that all legiti-
mately are being r8iIed by the other aide. . .

I think that our talk is now very well framed for us. I think it
is important for us to get it and get it resolved. And I would hope
that this would be the Idck-oft' of our ettort to find some common
sense solution that legitimately dea1a with the issues raised by all
parties, but toward the goal of ensuring that there· is ~t:~rced
competition available for every tenant in America. And I you
for holding the hearing.

Mr. TAUZIN. I thank my friend. The Chair recognizes himself. Let
me, at this point, mention that PCIA hal also submitted testimony
for the record. Without objection, that teltimony will be made u
part of the record.

[The prepared statement of PCIA follows:]



102

•



103

JAyKm:llDf
Pi ;4_

1'..-ud~I~....lOCiati....
cc: ChairmaD BUley

Realcj". Mem&er DiDaeU
Members oCTeI_m'mlcatto.a Submmmitta

Mr. TAUZIN. Let me make a couple of commenta. First of an. on
section 207, I think it fa interesting to DOte that one of the reaIOD8
why sec:tioD 207 fa there was to protect the right of the viewer to
put up an antenn'e and receive the signal. The concern there was
princiPallY focuaec:l in on direct broadcut television-you are
right-it wu a video kind of concept.

But it was deRgned to make sure that, in fact, there wouldn't be
a denial in State law, local laws, or property ownera qreemanta
that would restrict one of the pro~rtyowners from, in fact, iDItall
ing a DBS dish and, therefOre, offering a competitive choice for the
local incumbent cable. That wu sort of the genesla, perhape, of the
section but it speaka of viewers, not owners, which 18 ratlier inter
esting. And I Know the Commisaion is wrestling with that. What
is the meaning of that term?
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The Congress could well have said owners are not, you know, no
restrictions shall be allowed, to prevent owners, State laws, local
laws, agreements· amoD&" common owners, would prevent a single
owner from putting up an antennae and reeeivin~ some of these
services. But the law said viewers, not owners. Does that mean,
then, that the owner of the property can't stand between the view
er, a tenant, and his right to have an antennae, whatever it takes
to receive these signals.

While we were thjnkjng video and while the Internet is men·
tioned twice in the 1996 Act, that is all the browser wasn't even
invented until 1995. It was being invented at the same time we
were trying to write- a law about switch networks and we weren't
even thinking about, you know, packet networks like the Internet.
While all that is true, how does that law then, which was written
with a video concept in mind, apply now to all sorts of wireless
services and wired services, that will contain a lot more than
video? That, indeed, could be integrated services and by all ac
counts will be integrated services. And those are interesting
thoughts that I think we are going to take with us from this hear-

~ this testimony by PCIA, PCIA calls for a whole list of things
they think would help. I would touch on them real quickly and just
to give you an idea of how comples we view this task. They uk
for nondiscriminatory access to buildings. Well, how many? How
many' ~ple should have nondiseriminatory access to a single
building? You mentioned how many members now in your asllOCia·
tion and that is growing. CLEC. are growing. Companies are I
mean, we have churned out all kinds of spectruma for all kinds of
new users and providers out than. And they all want to get to our
homes or our businesses.

How many would have nondiseriminatory acces. to the same
building? Would they have it over a common wire? Common anten
nae? Or does everyone get to put their own system in? At what cost
to the landowner, the property rights concerns? That is not easy to
deal with.

PCIA mentions the carrier should assume the cost of insulation
and damage cost. Well, did the monopoly inc:umbent telephone com·
pany have to pay for those colIts? Did the owner have to pay for
them? Is the new entrant going to be treated cWferently than the
incumbent when it comes to colIt and installation of those systems?
How do you get parity than? Is everybody free or is ev8rybody
charged? And if you go everybody charged, who is going to set the

, charges? Is government going to be setting prices here?' Determin
ing whether it should be $500 muimum and whether or not when
I am in a hotel I should be charged that extra buck for a .10 call?
You know, Mr. Markey raises that issue. Do we get into that? Do
we dare go there?

No exclusivity. I notice the Florida statute, for example, touches
that, but it says no exclusivity forward. So that there is no abrogat
ing existing contracts. But what is a contract has a 25-year term?
Take it or leave it. You want cable services, you can only have ours
for the next 25 years. When cable was a monopoly and de facto le
gally then. And now all of a sudden we have got new competitors
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. who want to come'in, Well, we have got an exclusive contract for

. 25 years and nobody-should abrogate it. Not an easy little problem.
. No chari8S to tenants for ezisting choice. Well, if the landowner
has a lot of charges or the provider has additional charges to. reach
that tenant, you m68.n you can't pass that on the tenant? And who

, can? Und..r what circumstances? And how much? How much of an
add-on can you make? Do we get into that? In a competitive mar
ketplace where we are trying to deregulate, downsize the FCC's
role, how mutll do you really want the FCC involved in all that,
guys and gals? . .

And it goes on. I mean, they have got a whole list. For ezample.
. the reasonable compensation lor the building owners' access, rates
, to be based on revenue. Wen. again, are we going to get into all

the criteria upon which rates are going to be based to compensate
for the use of buildings or access to bUildings to reach tho.. view
ers who now become not just viewers, but information service cus
tomers of the future?

The plate is full I say it again. Thank you very much. You have
enlightened us but you have also made our lives much more com
plex and for that we thank you because that means our jobs will
continue.

The hearing stands adjourned.
[Whereupon, at 1 p.m., the subcommittee was acijournecLJ
(Additional material submitted for the record follows:

STATEMENT or TIll: COIOlllNlTY A8s0CL\T1ONl1 IMln'mITII

The COIIIJIlWlity AaociaU- Iutitute (CAl) 1a~_ tbII opportlllllty to ad
dreu the Su.bcammitt'ae OIl ""1:cpomUDicatioaa, 'l'Nde aDd Coarum- Plot Hm OIl
behalf' or the DatioD'a '"""'ominiwD .-ciaUoDa, ClllOp.aUwa aDd p1aJuMd _u
Ililies to provide the foIlowiq _.ta GIl the iuue Gl_ to Iild1djnp aDd ra-
cilllies b1 ta1_wdcation~= .

CommWlity .-ciatioDa ., IllPJIllrt a campet:ithe~U- mazIl&
place aDd .... worIdDI diIlaatiJ aDd~ to __ tbII te' mwdcaU
services requested bJ residftta wbiJe ....uriDI thet tbII cWiftl"/ at IUiCh~
d_ nM daiDap the IUbateDtial iDwatmaDt d1a&~ haft made ill Ie cia
tioD p~. !DcNaaiDdY, _WIity .-ciatioD nGdeDta .... -IdDa _,
futer. aDd m.... lGpJu.t:lcated~U- capabllit:i-. In 1'ISpGII" to IUiCh
demanda, nGdeDt 60uda at d1z..tw..... 100IdDc to YiabIe _petitioD~ ...
commWlicatioDa _pall;. aDd the~ thet auda _PaIi1IaD will
produee--u meana to provide more .h.lI..... aDd aft'ordabIe~ to dim cam
mWlitiea. If certeilI ta1wommWlicatioDa providera be.,. IIIlt piIlec\ _ to _
Ilit'l auoc:Iali_ it ia dua to a lack at _.JMI for dim....-. _ CIi'll _ ~

tial damep to prvpaz t), the IC&I'City or ...... of available rpace, or other audI
leptimate ClIIIl:&nI&. It ia IIIlt dua to uaoc:iatioDiD~. . .. _,

J FoWldoll ill lI'II, CAl Ia tboo aallaul ...... I'ar 41~ JlIDIlI- ... lift ill _
205,000 collllllWliQ' '.Ii, 01 oil _ arid~~ tIuoucbaa* tboo U..
Stata. CommUllit)' III 0,.- iDclude "",dominium I I·d.....-.'to:- WDIW s'er::!'M'•• c.
o~ti.,.aDd~me=gpttta

CAl It d....... tD IlIc.lIIc 'IiIInaI, IWPllIlIift, "O'L~_aalty • ' :I lbat _
IDOla buDay, -UIIitJ uiI napouibIa IMderrIdp. CAl t1. _lbaaIb ......
tty of td1Il:allilII ......... pros 'N~~ iouudI. aelWotkWr ud~ oppar&lIo
lIitioo, oubIicalioM, Oadad,_ ....---.~~_lbe_

III additioll to iAdlftclul),om C"ArI ~1IDary m=h:nbip IIC r II'"
mUDity IIIDCiatmD a:waacwa aDd m'ns..,.=* an...~ 1IXlOUIltae.. .. fit baUd-enid........._.-~01 Pi f . .1 pzod ... -1IIIitl II-.
....... ui4 Ibm ...'iIea. CAl_ill OQ. _ 01_
iIlcludiq _lloa,~.~ priftta Pi-'7 ricbta, la' __-. faR
boUIiDI••loetric IllllitJ cIarOplalloa, uuI OOIIIIIlaalty __ .......... cndaD~CAI'I
..... 17,000 --. parlicIpalll tolift\r ill tho pW>IIc poIIoJ _ thiouIla 67 IoeaI CbaplaIa
ODd 2S .talll LtciII&- ActlOIl Comml-.
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'458 u.s. 419,102 S. Ct. 311M, 73 L. EeL IMIlI (l9I2l.
4Lontto at 427.
, Lontto 458 U.s. at 432, ",8,
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FiDaIly, CCIDp'IA abou1d.be aware that thiI iuua hal been prwviouaIy Conoid...
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BEFORE THE
Federal Communications Commission

WASHINGTON, D.C.

In the matter of

Implementation of Section 207 of the
Telecommunications Act of 1996

Restrictions on Over-the-Air
Reception Devices: Television
Broadcast, Multichannel Multipoint
Distribution and Direct Broadcast
Satellite Services

CS Docket No. 96-83

PBTITION FOR RECONSIDBRATION

Pursuant to Sections 1.106 and 1.429 of the Commission's

rUles,l WinStar Communications, Inc. ("WinStar"), Teligent, Inc.

("Teligent"), NEXTLINK Communications, Inc. ("NEXTLINK"),

Association for Local Telecommunications Services ("ALTS"), and
"

the Personal Communications Industry Association ("PCIA") hereby

petition the Commission for reconsideration of the Second Report

and Order in the above-captioned docket, released November 20,

1998 (the "Order"). 2

I. INTRODUCTION AND StJMMARy.

This proceeding concerns implementation of Section 207 of

the Telecommunications Act of 1996 ("1996 Act"). In Section 207,

Congress required the Commission to promulgate rules that

prohibit restrictions on viewers' installation of devices that

1

2
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47 C.F.R. § 1.106 & § 1.429.

In re Implementation of Section 207 of the
Telecommunications Act of 1996, Second Report and Order, CS
Dock. No. 96-83 (rel. Nov. 20, 1998) ("Order").



receive over-the-air video programming. In its Order, the

Commission extended its over-the-air reception devices rule to

prohibit restrictions that hamper consumer use of television

antennas, small satellite dishes, and wireless cable antennas to

include viewers who rent or occupy multi-tenant buildings and

wish to install and use such devices in areas where they have

exclusive use, such as balconies or patios. The Commission

declined to extend Section 207's protection to renters or tenants

of multi-tenant buildings that do not have property under their

exclusive use suitable for the installation of Section 207

devices. The Commission found that it did not have the statutory

authority to prOhibit restrictions on installation of Section 207

devices in or on common or restricted use areas, such as rooftops

of multi-tenant buildings.

Thus, the Commission's new rules would prohibit certain

restrictions of highly limited scope, but in practice effectively

will deny the benefits of Section 207 to the overwhelming

majority of consumers that do not have access to a patio or

balcony and line-of-sight to a Section 207 video programming

provider. For these consumers, under the FCC's extraordinarily

narrow rendering, their building owners, landlords, or

condominium associations effectively mandate their choice of

video programming service. That result is directly contrary to

the 1996 Act.

The purpose of the 1996 Act was to open telecommunications

markets for all Americans so that consumers would have the

largest possible range of choices for telecommunications

-2-
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services. It was not Congress' intent to effectively

discriminate against and exclude a whole class of consumers,

constituting millions of tenants of multi-tenant buildings, from

the protections of Section 207, thereby as a practical matter

potentially ensuring the creation of a technology-deprived class

of consumers. Thus, the Commission should reconsider the Order

and revise its rules so as to honor the clear intent of Congress

and complete the implementation of Section 207 and protect these

consumers. The Commission should prohibit any restriction (other

than those clearly justified by safety concerns) that would

prevent tenants of a multi-tenant building from having access to

common areas and restricted use areas for the installation of

Section 207 devices.

Such a prohibition would not be a ~ ~ taking of property

within the meaning of the Fifth Amendment. Rather, the

Commission would be regulating a preexisting contractual

arrangement between the building owner, landlord, or condominium

association and the tenant. The Supreme Court has held that such

regulation does not give rise to a Fifth Amendment "taking" for

which compensation would be required, a clear legal red herring

raised by certain real estate interests unsupported by the

relevant caselaw. Indeed, the pUblic interest compels the full

implementation of Section 207 consistent with this petition.

Through such implementation, competition in the video programming

business will be enhanced and current concentration in the market

will be reduced, and Congress' overall policy in the 1996 Act to

enhance consumer choice will be promoted.

-3-
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II. Intere8t of Petitioner.

A. WinStar.

WinStar is a pioneer in offering local telecommunications

services using fixed wireless technology, including both 38 GHz

facilities and LMDS facilities. Fixed wireless technology has

the potential to bring a variety of voice, data, and video

services to users and viewers more rapidly and efficiently than

competing technologies. However, the competitive potential of

fixed wireless services depends heavily on users' and viewers'

ability to receive such services, which require installation of

antennas with line-of-sight access to other antennas.

WinStar accordingly is directly impacted by any decision

bearing on the opportunities for customers of wireless services

to obtain access to their serv~ce providers, particularly where

such access involves use of antennas on the rooftops of multi

tenant buildings. On September 20, 1996, WinStar filed a

Petition for Reconsideration of CC Docket 96-98 on the issue of

nondiscriminatory access to buildings and rooftop access pursuant

tc Section 224, a Petition that remains pending more than two and

one-half years later. WinStar participated actively in CS Docket

97-151 and CS Docket 95-184, in which the Commission considered

issues of building access for providers of wireless services. In

May 1998, WinStar supported Teligent's still-pending petition for

reconsideration of the Commission's February 1998 Report and

Order in that docket, urging the Commission to rule that Section

224(f) of the Communications Act requires access for all carriers

to building rooftops where the incumbent telecommunications

-4-
0079950 02



utility has access to the rooftop via easement or otherwise.

WinStar continues to stand by its outstanding petitions regarding

other Sections of the 1996 Act. WinStar, at present, is also

deeply concerned about the Commission's decision to so narrowly

interpret Section 207 as to virtually render it meaningless in

terms of the practical realities of fixed wireless deployment and

engineering.

B. Teligent.

Teligent, a leading communications provider using fixed

wireless technology, is licensed by the Commission to transmit

signals in the 24 GHz band. Teligent provides voice, data and

video telecommunications services, including local telephone

service, primarily by deploying fixed wireless point-to-

multipoint broadband networks in numerous locations throughout

the United States. Unlike copper- and fiber-based systems,..
Teligent's fixed wireless system does not have any physical wires

to install and maintain between the customer's antenna and

Teligent's base station antenna. Rather, the network equipment

necessary to transmit a signal from a customer antenna to

Teligent's base station antenna is placed on private property

most often on rooftops of buildings.

C • NBXTLINlt.

NEXTLINK was founded in 1994 to provide local facilities-

based telecommunications services to its targeted customer base

of small- and medium-sized businesses. Today, NEXTLINK is a

rapidly-growing telecommunications company focused on providing

high-quality local, long distance, and enhanced

-5-
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telecommunications services at competitive prices. NEXTLINK

operates 21 facilities-based networks providing local and long-

distance services in 36 metropolitan areas throughout the

country. NEXTLINK provides competitive access provider ("CAP")

services in many locations as well. NEXTLINK also offers small-

and medium-sized businesses an integrated package of enhanced

telecommunications services. In short, NEXTLINK focuses on

services that it believes are at the core of the local exchange

market -- standard dial tone, multi-trunk services and advanced

telecommunications services.

In addition to its fiber network, NEXTLINK owns a 50 percent

share of a joint venture with Nextel Spectrum Acquisition Corp.

("Nextel"), called NEXTBAND Communications, L.L.C. ("NEXTBAND").

NEXTBAND obtained 42 LMDS licenses at the Commission's auction in

March 1998. LMDS has been designated by the FCC for use in the,
provision of fixed wireless voice, data and video services. LMDS

technology provides the capability for integrated, two-way

digital distribution of multimedia services via large, high-

quality bandwidth similar to fiber optic cable, but delivered

through rooftop antennas without a wire. LMDS spectrum can,

therefore, be used to provide a broad range of telecommunications

products, including video programming. NEXTLINK announced on

January 14, 1999 that it has reached an agreement in principle to

acquire Nextel's 50 percent share in NEXTBAND for approximately

$137.7 million. If the transaction takes place, the 42 NEXTBAND

licenses will be under NEXTLINK's sole control. Also on January

14, 1999 NEXTLINK announced its agreement to acquire WNP

-6-
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Communications, Inc. ("WNP") for approximately $695 million.

Upon FCC approval and consummation of the merger, NEXTLINK will

acquire WNP's 40 LMDS licenses. If both transactions are

approved by the FCC and closed, NEXTLINK will hold 82 LMDS

licenses that cover most of the major U.S. cities.

NEXTLINK believes that the acquisition of the LMDS licenses

will provide NEXTLINK new access and transport capabilities to

complement its existing local and developing inter-city fiber

networks. By reducing NEXTLINK's dependence on incumbent local

exchange carrier facilities, NEXTLINK will gain increased

efficiencies and control over its costs. Additionally, NEXTLINK

will have the ability to offer innovative services that are not

possible using ILEC networks. Consumers accordingly will benefit

from NEXTLINK's ability to design flexible and cost-effective

transmission solutions to suit thrir needs. Additionally,

NEXTLINK will be able to expand its footprint, enter new markets

and reach new customers where there is currently little

competition for the ILECs. NEXTLINK is therefore directly

effected by any decision bearing on the opportunities for

customers to obtain access to wireless services.

D. ALTS.

ALTS is the leading national industry association whose

mission is to promote facilities-based local telecommunications

competition. Located in Washington, D.C., the organization was

created in 1987 and represents companies that build, own, and

operate competitive local networks. Three of ALTS members are

winStar, Teligent, and NEXTLINK.

-7-
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E. PCIA.

PCIA is an international trade association that represents

the interests of the commercial and private mobile radio service

communications industries and the fixed broadband wireless

industry. PCIA's Federation of Councils includes: the Paging

and Messaging Alliance, the PCS Alliance, the Site Owners and

Managers Association, the Association of Wireless Communications

Engineers and Technicians, the Private Systems Users Alliance,

the Mobile Wireless Communications Alliance, and the Wireless

Broadband Alliance. As the FCC-appointed frequency coordinator

for the Industrial/Business Pool frequencies below 512 MHz, the

800 MHz and 900 MHz Business Pools, the 800 MHz General Category

frequencies for Business Eligibles and conventional SMR systems,

and the 929 MHz paging frequen9ies, PCIA represents and serves

the interests of tens of thousands of FCC licensees. PCIA's

Wireless Broadband Alliance membership includes LMDS licensees,

operators, and equipment manufacturers, each of whom have a

vested interest in the ability of video service providers to

access multi-tenant buildings.

1". Section 1.106 (2) (b) (1) Showing.

The Commission released the further notice on which the

Order in this proceeding is based in August 1996, with comments

and reply comments due in September and October 1996,

respectively. At that time, WinStar was a new participant in the

telecommunications industry, focused primarily on launching a

business devoted to the provision of voice and data

telecommunications over fixed point-to-point 38 GHz wireless

-8-
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facilities, and in fact had yet to launch facilities-based'

switched local services in even its first market. In 1997, the

Commission enabled 38 GHz licensees to provide point-to

multipoint services, and WinStar also acquired LMDS

authorizations in 1998. In 1998, WinStar's business plans grew

to encompass potential video offerings, primarily using its LMDS

facilities, At that time, the issues in this proceeding

regarding viewer access to LMDS services Yia antennas in shared

and restricted areas of multi-tenant buildings first became

directly relevant to WinStar's business plans. By then, the

comment period in this proceeding was long over. WinStar

therefore has the "good reason" required by Section

1.106(2) (b) (1) of the Commission's rules for seeking

reconsideration of the Order w~thout having formerly participated

in this proceeding.

As for Teligent, the further notice requested by the

Commission was issued prior to the development of Teligent and

its business plan as it is known today. Indeed, Alex Mandl, the

Chairman and CEO of Teligent, did not join the company until

after the release of the further notice. For this "good reason,"

Teligent's concerns regarding the Commission's Order should be

heard.

Due to NEXTLINK's recent LMDS acquisitions and evolving

business plan for wireless services, NEXTLINK could not have been

aware that the Commission's proceeding would be relevant to its

business at the time the Commission released the further notice.

-9-
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Thus, NEXTLINK's concerns in this proceeding·should be considered

fully by the Commission.

As an association whose largest members include WinStar,

Teligent and NEXTLINK, ALTS was not in the position to

participate in the comment period of the Commissi~n's Order. Due

to the serious issues the Order raises regarding these members'

interests, ALTS has a "good reason" to join its members in this

Petition.

Similarly, PCIA has a "good reason" to seek reconsideration

of this Order. PCIA's members include LMDS licensees which did

not even have their licenses when the Further Notice was

released. In fact, the Commission recently issued a substantial

number of new LMDS licenses last year. Thus, it was only at this

recent date that these LMDS licensees began expending resources

toward the implementation of their service. While LMDS licensees

are still planning their systems and services to be offered, it

is reasonable and in the public interest for the FCC to hear

their concerns regarding the provision of video services to

tenants in multi-tenant buildings as it is likely that LMDS

licensees may choose to offer video programming services. Thus,

in the interest of fairness and towards the promotion of real

competition in the video programming business, the Commission

should hear the concerns of LMDS licensees as described in this

Petition.

-10-
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III. CONGRESS INTENDED FOR SECTION 207 TO PROMOTE COMPETITION AND
PROTECT ALL AMERICAN CONSUMERS FROM RESTRICTIONS THAT IMPAIR
THEIR ABILITY TO USE SECTION 207 DEVICES.

The Commission should reconsider and revise its decision to

recognize explicitly that it has -- and should exercise -- the

statutory authority to prohibit restrictions imposed by building

owners, landlords, or condominium associations on installation of

Section 207 devices in common areas and restricted use areas.

Section 207 provides that the Commission shall:

promulgate regulations to prohibit restrictions
that impair a viewer's ability to receive video
programming services through devices designated
for over-the-air reception of television broadcast
signals, multichannel multipoint distribution
service, or direct broadcast satellite services. 3

The statute requires the Commission to promulgate regulations

that prohibit restrictions on receipt of video programming from

over-the-air-reception devices~ Such prohibited restrictions

include the refusal of a building. owner, landlord, or condominium

association to permit a viewer to receive video programming from

a device in common areas or restricted use areas.

While the Commission has promulgated rules of relatively

limited practical impact that, for example, prohibit civic

associations from restricting landowners' use of Section 207

devices, and protect renters from landlords' restrictions on

installation of Section 207 devices on property under renters'

exclusive use, the overwhelming majority of the public entitled

to the protection of Section 207 was left absolutely unprotected

3
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Section 207 of the Telecommunications Act of 1996, Pub. L.
No. 104-104, 110 Stat. 114 (1996).
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by the Commission's rules. These are the consumers that cannot

receive over-the-air signals using Section 207 reception devices

on property under their exclusive use due to lack of line-of

sight or lack of a balcony or patio, or due to other physical

restrictions. It is critical to note that the FCC's reliance on

the installation of reception devices on a tenant's patio or

balcony appears predicated virtually entirely on the ~ parte

presentations of Cellularvision in late 1996,4 a failed company

now in bankruptcy. The real life deployment experience of

WinStar and Teligent, among others, collectively in more than 30

major markets over the past three years has proven conclusively

that, as a practical engineering matter, the realities associated

with a line-of-sight technology cannot be supported given the

necessities of widespread deployment -- by anything other than

rooftop access. Under the subject ruling, these consumers in

practice are now limited to purchasing video programming

sanct.ioned by their building owners, landlords, or condominium

associations.

In its Order, the Commission states that Section 207

"applies on its face to all viewers," and that it "should not

create different classes of 'viewers' depending upon their status

as property owners. ,,5 However, the Order does not apply Section

207 to all viewers, and it creates classes of viewers by

disparately treating consumers that occupy multi-tenant

4

5
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See Order, at 1 2, note 6.
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buildings. Under the rules adopted in the Order, those viewers

in multi-tenant buildings that have a balcony or patio within

their exclusive use and can achieve line-of-sight to their

provider receive the protection of Section 207; however, those

viewers in multi-tenant buildings who do not have a balcony or

patio or do not have line-of-sight do not receive Section 207

protection. 6

The Commission's finding that Section 207 by its very terms

applies to all viewers is correct. It naturally follows that

Section 207 protections ~ implementing regulation of necessity

must be extended to all viewers -- including the millions in

multi-tenant buildings that do not have the ability to use a

Section 207 device from within their private space. This is

consistent with and effectively mandated by the procompetitive

purposes of the 1996 Act. Congress specifically intended that
'.

the 1996 Act would provide for:

a pro-competitive, de-regulatory national policy
framework designed to accelerate rapidly private
sector deployment of advanced telecommunications
and information technologies and services to all
Americans by opening all telec9mmunications
markets to competition . . . .

6

7
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In paragraph 2 of the Order, the Commission relies upon the
fact that LMDS devices will be capable of receiving signals
inside buildings. Indeed, it cites to a representation made
by a party that it already had such a device. Pursuant to
the knowledge of the parties to this Petition, such a device
does not exist, and it is very uncertain whether such a
device is technically feasible. Order, at 1 2, note 6.

S. Rep. No. 230, 104th Cong., 2d Sess 1 (1996).
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