
If the Commission extends Section 207's protection to include all

viewers in multi-tenant buildings, not just the limited number

that have balconies and unimpeded line-of-sight capabilities, the

Commission will be promoting consumer welfare and competition and

effectuating the mandate of the 1996 Act. And, those viewers

will then have real choice among video programming providers, not

one granted in name but absent in practice.

IV. PROHIBITING LANDLORD RESTRICTIONS ON SECTION 207 DBVICES IN
COMMON ARBAS AND RBSTRICTED USE ARBAS IS CONSISTENT WITH THE
CONSTITUTION.

In its Order, the Commission found that its statutory

authority to prohibit restrictions by landlords on installation

of Section 207 devices in common areas or restricted use areas

was limited by the Fifth Amendment "takings" clause. 8 The Order

distinguished common areas and: restricted use areas from areas

under the exclusive possession of, the viewer based upon its

analysis of cases concerning Fifth Amendment "takings." However,

a review of the pertinent cases demonstrates that permitting all

viewers in multi-tenant buildings to receive Section 207

protection, including those that need access to common areas or

restricted use areas, is not a Fifth Amendment taking.

Section 207 requires the Commission to promulgate

regulations that prohibit restrictions on viewers' reception of

video programming ~ certain devices. It is within the

Commission's authority, and it is the Commission's obligation, to

implement Section 207 fully, including permitting ill viewers in

8

00799~O 02

Order, at '1 17-29.
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ITlU.l.ti-tena'lt buildings access to a Section 207 device in common

areas and restricted use areas. Contrary to the Commission's

radically narrow interpretation, requiring access to these areas

does not amount to a compelled physical invasion like the one at

issue in Loretto v. Teleprompter Manhattan CATV corp.9 Rather,

it entails the regulation of rights and duties that already exist

between building owners and their tenants. 10

Regulatory modification of the relative rights between

building owners, landlords, and condominium associations on the

one hand, and tenants on the other, is not a ~ ~ taking. 11

The Commission recognized this in its Order -- "where the private

property owner voluntarily agrees to the possession of its

property by another, the government can regulate the terms and

conditions of that possession without effecting a ~ ~

taking. ,,12 The contractual relationship for viewers to occupy a
'.

multi-tenant building already is in place. By prohibiting

building owners, landlords, and condominium associations from

restricting tenants' access to video programming providers that

9

10

11

12

00799S0 02

458 U.S. 419 (1982) (holding that a permanent physical
occupation is a ~ ~ taking and remanding for a
determination of just compensation) .

The Commission is not restricted by the court's findings in
Bell Atlantic because it is not a ~ ~ taking for the
Commission to regulate the terms and conditions of a
contractual arrangement.

~ Loretto, 458 U. S. at 441 ("We do not. . question .
. the authority upholding a State's broad power to impose
appropriate restrictions upon an owner's ~ of his
property. ") .

Order, at 1 18.
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use Sectior. 207 de\'ices, the Commission will only be adjusting

that cont~actual relationship.

Indeed, Section 207 access to common areas and restricted

use areas is fully analogous to the regulation at issue in Yee v.

. f d'd 13 hClty 0 Bscon 1 o. In ~, t e Supreme Court considered a rent

control ordinance that restricted the termination of mobile home

park tenancies. The Court found that the ordinance did not

constitute a compelled physical occupation of land. The Court

noted that the statute "merely regulate[dl petitioners' ~ of

their land by regulating the relationship between landlord and

tenant. ,,14 The Court went on to explain that:

[w]hen a landowner decides to rent his land
to tenants, the government may ... require
the landowner to accept tenants he does not
like with~ut t~tomatically having to pay
compensat1on. •

By prohibiting building owners, landlords, and condominium
'.

associations from denying tenants access to video programming

companies, the Commission would similarly be adjusting existing

contractual obligations to comply with Section 207 and the public

interest. Like the rent control ordinance in ~, Section 207

access would only alter the relative rights existing under a

contract and would not constitute a ~ ~ taking. Indeed, the

rights under a contract would be altered by the Commission~

13

14

15
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503 U.S. 519 (1992).

Id. at 528 (emphasis in original) .

~ at 529 (citing Heart of Atlanta Motel. Inc. v. United
States, 379 U.S. 241, 261 (1964».
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to the extent that it give~ viewers their rights pursuant to

Section 207 to receive video programming through certain

d
. 16eVlces. Thus, a Commission-imposed Section 207 access

requirement merely regulates a voluntarily executed contract and

is not a per ~ taking.

This conclusion is also supported by the holding in Federal

Communications Comm'n v. Florida Power Corp .. 17 In that case,

the Supreme Court limited Loretto to those situations where the

element of "required acquiescence" is present. In other words,

where the Commission is not requiring an initial physical

occupation, but merely regulating a condition of occupation, it

is not a Fifth Amendment "taking.,,18 Imposition of Section 207

protections would merely be a condition to an already existing

occupation.

16

17

18
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A regulation that is not a ~ ~ taking but rather a
"public program adjusting the benefits and burdens of
economic life to promote the common good" is analyzed by
balancing the public and private interests involved. ~
Central Transp. Co. v. New York City, 438 U.S. 104, 124
(1978); ~ gl§Q Agins v. Tiburon, 447 U.S. 255, 260-61
(1980). Under this analysis, the public interest -- as
defined by the pro-competitive goals of the 1996 Act,
including Section 207 -- as well as the competitive benefits
for viewers, outweigh perceived burdens on building owners,
landlords, and condominium associations to justify the
provision of access.

Federal Communications Comm'n v. Florida Power Corp., 480
U. S. 245 (1987).

Indeed, many, if not all, multi-tenant buildings already
have Section 207 devices on their common or restricted use
areas. Certainly, a Commission requirement that building
owners provide nondiscriminatory access to all Section 207
providers when one provider already is present would not be
a per ~ taking.

-17-



This is further supporced by tne fact that contractual

arrangements between building owners, landlords, condominium

associations and their tenants are already governed by laws that

establish certain rights, either explicitly or implicitly.19 For

example, absent an express provision to the contrary, tenants

have the implicit right to enter and use certain building common

areas, for example as a way of necessity between the "landlocked"

unit and the street outside. 20 Public policy goals led to the

establishment of implicit rights for tenants -- such as ingress

and egress. Moreover, tenants also are entitled to an implied

right of necessity for the use of conduits and pipes through a

enlargement. 21 Thus, a tenant's access to the video programming

of his or her choice is a natural recognition of the realities of

modern occupancy, and a tenant~s ability to choose providers

'.

19

20

21

~, ~, 49 Am. Jur. 2d Landlord and Tenant § 625
. (1995) ("The implied covenant of quiet enjoyment in every
lease extends to those easements and appurtenances whose use
is necessary and essential to the enjoyment of the
premises."). In Loretto, the Supreme Court declined to
opine as to the respective rights of the landlord and tenant
under state law, prior to the passage of the law at issue,
to use the space occupied by the cable installation. 458
U.S. at 439 n.18.

49 Am. Jur. 2d Landlord and Tenant § 628 (1995) ("Where
property is leased to different tenants and the landlord
retains control of passageways, hallways, stairs, etc., for
the common use of the different tenants, each tenant has the
right to make reasonable use of the portion of the premises
retained for the common use of the tenants."); ~ is:L.. at
§ 651 ("The landlord's interference with the tenant's right
of access and exit . . . may constitute a constructive
eviction, especially in case of the lease of rooms or
apartments in a building.").

Id. at § 632.

-18-
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should not be based on whether he or she has a balcony that has a

line-of-sight to the video programming provider of choice.

Finally, Section 207 is far more like the Virginia statute

upheld in Multi-Channel TV Cable Company v. Charlottesville

Quality Cable Corp., 65 F.3d 1113 (4th Cir. 1995) ("Multi-

Channel"), than the statute at issue in Loretto v. TelePrompter

Manhattan CATV Corp., 458 U.S. 419 (1982). The statute at issue

in Multi-Channel forbade -- as does Section 207 -- restrictions

imposed by landlords on tenants' access to competitive providers

of video services. The Fourth Circuit found (1) that the

statutory prohibition on such restrictions prohibited a use of

the property and did not amount to a physical invasion, (2) that

the statutory prohibition did not deny landlords the economically

viable use of their land, (3) that the statutory prohibition did

not deprive landlords of the rental income and appreciation on,
which their investment-backed expectations were presumably based,

and (4) that a legitimate governmental interest was promoted by

the statute. Each of these findings can and should be made with

respect to Section 207's prohibition on restrictions of Section

207 devices in common and restricted areas.

-19-
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V. IT IS IN THE PUBLIC INTEREST TO EXTEND SECTION 207
PROTECTION TO ALL VIEWERS IN MULTI-TENANT BUILDINGS.

Action by the Commission fully and effectively implementing

Section 207 consistent with Congress' intent would not only

fulfill the minimally permissible statutory mandate but also

would promote the public interest. As demonstrated in Section II

above, the full implementation of Section 207 is aligned with and

advances Congress' goal to promote competition in all

telecommunications markets. In particular, the full

implementation of Section 207 will promote competition in the

video programming business. Indeed, the Commission's recently

released Fifth Annual Report on the status of competition in the

MVPD market found that "downstream local markets for the delivery

of video programming remain highly concentrated. ,,22 It is

axiomatic that complete implementation of Section 207 to protect

all viewers in multi-tenant buildings will give those viewers

more video programming choices. As tenants in multi-tenant

buildings have more choices for the provision of video

programming services, this will tend to exert downward pressure

on prices, thereby promoting competition and reducing

. 23concentratl.on.

22

23
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In re Annual Assessment of the Status of Competition in
Markets for the Delivery of Video Programming, Fifth Annual
Report, CS Docket No. 98-102, at 1 128 (reI. Dec. 23, 1998)
(" Fifth Annual Report") .

Indeed, by dramatically limiting implementation of Section
207, video programming providers that offer their services
through Section 207 devices may not reach economies of scale
as quickly as they would if they nag access to all viewers.
This has the effect of hampering these providers from
reaching their economic threshold that would allow their

-20-



Specifically, by allowing viewers in multi-tenant builaings

to choose from among all video service providers, the Commission

win be encouraging a competitive marketplace. Currently,

building owners, landlords, and condominium associations choose

the video programming provider for their tenants. Such choices

are typically based on which provider is willing to pay the most

for such access, not which provider has the best service at the

least cost. Building owners, landlords, and condominium

associations should not be rewarded for allowing one video

programming provider to have access to the building at the

exclusion of all others, which is the direct marketplace effect

of the Commission's Order. This skews marketplace conditions and

overwhelmingly favors incumbent competitors who have the

financial means to meet such demands. Thus, the Commission

should promulgate regulations that in reality will allow all

viewers in multi-tenant buildings to make their video programming

choices based on quality and cost; this will encourage a

competitive marketplace.

In Eastman Kodak Co. v. Image Technical Services. Inc., the

Supreme Court recognized that consumers can get locked in and

exploited because of their inability to assess the long-term

costs of a contractual arrangement. 24 Similarly, tenants do not

realize that the landlord will preclude their choice of video

unit costs to fall, thereby preventing them from competing
more effectively with incumbent providers.

24

007'995002

504 U.S. 451, 476-478 (1992).
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service vendors when they sign leases. It is sound public policy

to prevent or ameliorate the exploitation of those tenants that

are locked-in, and concomitantly to give competing vendors

affected by the lock-in appropriate opportunities to compete.

VI. SECTION 207 MUST BE VIEWED IN LIGHT OF THB 1996 ACT'S
PURPOSB TO ENHANCB COMPBTITION AND CONSUMER CHOICB.

As discussed in Section II above, Congress intended that the

1996 Act would promote competition for consumers in all

telecommunications markets. The Commission has recognized this

numerous times and has stated its intent to adopt policies that

h · 25promote consumer c o~ce. Indeed, in the context of the video

programming business, the Commission has stated that the 1996 Act

contains provisions "that focus on removing barriers to

competitive entry and on

promote competitive firm

establishing market conditions that
, 26

rivalry. " Moreover, the Commission

concluded in the first Report and'Order in this proceeding that

the public interest is served by promoting competition among

25

26
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See. e.g., In re Implementation of Section 304, Report and
Order, 13 FCC Rcd 14775, 14776 (1998) (" [C]ompetition ...
is central toward encouraging innovation in equipment and
services, and toward bringing more choice to a broader range
of consumers at better prices. "); In re Subscriber Carrier
Selection Changes, Second Report and Order and Further
Notice of Proposed Rulemaking, 1998 FCC LEXIS 6545, at 1 108
(1998) ("In fulfilling the Congressional mandate to promote
competition in all telecommunications markets, the
Commission helps to ensure that the American public derives
the full benefit of such competition by giving them the
opportunity to choose new and better products and services
at affordable rates and by giving effect to such choices.").

In re Annual Assessment of the Status of Competition in the
Market for the Delivery of Video Programming, Third Annual
Report, 12 FCC Rcd 4358, 1 5 (1997).
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video programming service providers, enhancing consumer choice,

and assuring wide access to communications facilities. 27

The overall policy goal of the 1996 Act was to maximize

consumer choice. This presumes, however, that such choice is

made available to consumers. In order to ensure consumer choice,

Congress enacted specific provisions to promote competitive

services. The statutory mandate that common carriers provide

communications services to all who seek such service at just and

reasonable rates,28 the requirement that such service be provided

without unreasonable discrimination,29 the requirement that such

carriers interconnect with their competitors,3D and the

requirement that utilities provide access to certain areas owned

or controlled by them31 are just a few examples of Congress'

effort and intent to ensure consumers would have competitive

choices. The Commission's implementation of Section 207 must

carry out rather than frustrate the statute's clear, ubiquitous

effort to enhance consumer choice. Implementation of Section 207

to prohibit all restrictions on installation of Section 207

devices in common and restricted areas (other than those

27
~ In re Local Zoning Regulation Of Satellite Earth
Stations, Report and Order, Memorandum Opinion and Order,
and Further Notice of Proposed Rulemaking, 11 FCC Rcd 19276,
19315 (1996).

28 47 U.S.C. § 201 (a) .

29 47 U.S.C. § 202.

30 47 U.S.C. § 251 (a) (1) .

31 47 U.S.C. § 224(f) .

-23-
007995002



necessary to promote public safety) is essential to advance

Congress' goal to enhance consumer choice in numerous businesses.

VII. CONCLUSION.

For the foregoing reasons, the parties to this Petition

respectfully request that the Commission reconsider its Order in

Docket No. 96-83 and adopt amended rules that prohibit all

restrictions on installation of Section 207 devices in multi-

tenant buildings that are not necessary for public safety.

Respectfully submitted,
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BEFORE THE

Federal Communications Commission
WASHINGTON, D.C.

In the matter of

Implementation of Section 207 of the
Telecommunications Act of 1996

Restrictions on Over-the-Air
Reception Devices: Television
Broadcast, Multichannel Multipoint
Distribution and Direct Broadcast
Satellite Services

)
)
)
)
)
)
)
)
)
)

REPLY

CS Docket No. 96-83

WinStar Communications, Inc., Teligent, Inc., NEXTLINK Communications, Inc.,

Association for Local Telecommunications Services, and the Personal Communications Industry

Association (collectively the "Petitioners") hereby reply to the Oppositions l to the Petition for

Reconsideration the Petitioners tiled regarding the Second Rmrt and Order in the above-

captioned docket.2

I. INTRODUCTION.

The Petitioners represent the competitive alternatives Congress had in mind when enacting

Section 207 and the Telecommunications Act of 1996 (" 1996 Act"). The Petitioners are in the

process ofdelivering to consumers across the country the next generation ofadvanced services of

all types using wireless technologies. To be able to provide competitive alternatives to II!

consumers, the Petitioners must have access to viewers in multiple dwelling units ("MOUs"). Due

~ Oppositioas of CAl, BOMA, and the National Association of Rca1tors, respectively.
2 In ~ Implementation ofSec:tioo 207 of the Teleconununiratio!!s Art of 1996, Second

Report and Order, CS Dock. No. 96-83. (~1. Nov. 20, 1998) ("Q!.!!m:").
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to the line-of-sight nature of fixed operations in higher frequency bands, Petitioners must place a

small antenna on the rooftop ofeach building in which they have customers. Without this

unobtrusive rooftop access, the Petitioners will be unable to offer competing services in MDUs

CAl. SOMA, and the National Association ofRealtors (collectively, the "Property

Owners"), filed Oppositions to the Petition for Reconsideration filed by the Petitioners.' The

Property Owners dispute the purpose of the 1996 Act and Section 207, as well as the

Commission's authority under the Act.4 In addition, the Property Owners claim that any

prohibition on a building owners' ability to restrict the insta11ation ofSection 207 devices in

common areas constitutes a "taking" under the Fifth Amendment of the Constitution.

To ensure a competitive marketplace for video programming delivery, the Commission

must promulgate rules that prohibit all restrictions (other than those necessary for public safety)

that impair viewers' ability to receive video programming through Section 207 devices, including

those restrictions on Section 207 devices in common areas and restricted use areas in MDUs.

Section 207 specifically provides the Commission with ample authority to do just that. The

Commission should act to implement Section 207 to the full extent expected by Congress and

3 CAl's claim that community associations aDd homeowners will have DO means to protect
their property from damage by Sec:tioo 207 devices is specious. ~ CAl Opposition at 10. There arc
common law tort remedies available to community associations aDd homeowners alike. ~WinStar's
Opposition to CAl's Petition for R.ec:onsideration in this docket (tiled Feb. 4, 1999). Clearly, the
Commission's rules do DOt prohibit such damage claims.

4 The Commission sbould reject CAl's position that Section 207 does DOt apply to
community associations. ~ CAl Opposition at 8, Conpss was clear that Section 207 applied to
homeowner associations, thereby encompassing community associations. ~ House Report No. 204,
I04th Cong., 1st Sess., at 123("homeowners association rules, shaU be IIIIeIIforceable .. ,"). Indeed, even
if the restrictions arc imposed by boards elected by resiclents, Section 207 still applies.

As an aside, it should be noted that BOMA misc:baral:teri CAl's Petition for
Reconsideration as a request to repeal all the rules enacted in the Second Report aDd Order· S!!! BOMA
Opposition at 13. In fact, CAl only requested the reinstatement of subsection (h) of 1.4000,
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ensure that all viewers have access to competing sources ofover-the-air video programming.

Contrary to the Property Owners' claims, Commission prohibition ofaccess restrictions to

common areas ofMDUs is not a "taking." Should the Commission find it is a "taking," it need

only fashion rules that provide for just and reasonable compensation.

IL CONGRESS INTENDED TO BENEFIT CONSUMERS BY GIVING THEM
CHOICES AMONG VIDEO PROGRAMMING SERVICE PROVIDERS.

Contrary to the assertion made by the National Association ofRealtors, ' the

Communications Act was enacted primarily to promote and protect the interests ofconsumers.6

Indeed, Congress intended for the 1996 Act to promote competition in many communications

service markets, including the delivery of video programming, for the benefit ofconsumers.

Specifically, in the 1996 Act, Congress enacted Section 207 as part of its plan to open the

multichannel video programming market to competition. Section 207 requires that the

Commission promulgate rules that prohibit restrictions that impair a viewer's ability to receive

video programming through antennae.

Clearly, Section 207 is expressly about promoting the interests ofvideo programming

viewers. Congress did not categorize viewers into those that own property versus those that

lease. Indeed, nothing in the Act nor the legislative history suggests that Section 207 was

intended to protect only those consumers who own their residences. To the contrary, the

legislative history expressly states that "[e]xisting regulations, including but not limited to, zoning

National AssociatiQII ofRcaItors' OppositiQII at 2.
• Throughout the Communications Act, Congress has provided specific sections to protect

consumers. Indeed, the concept ofCOIIIIDOII carriers' nondiscriminatiQII and just and reasonable rates
requirements are based upon the notiQII ofprocecting consumers. Sec: also 47 V.S .C. § 228 (to afford
reasonable protection to COIISwners ofpay-per-eall services) and 47 V.S.C. § 22S (to make
telecommunications relay services available to the extent possible to hearing-impaired and speech-impaired
individuals).

-3-
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7

•

laws, ordinances, restrictive covenants or homeowners' association rules, shall be unenforceable to

the extent contrary to this section. ,,7 Thus, the FCC, through its rules, "should not create different

classes of 'viewers' depending upon their status as property owners, "S and it should extend Section

207's protection to all residents -- including the millions in MDUs that lack the ability to use

Section 207 devices from within their exclusive space.9 By doing so, the Commission will be

promoting competition as intended by Congress. 10

IlL MARKET FORCES Wll..L NOT GUARANTEE THAT VIEWERS IN MDUs CAN
EXERCISE A CHOICE IN VIDEO ALTERNATIVES.

The Commission's jurisdiction to regulate communications services is unquestionably

broad. II BOMA is incorrect to suggest otherwise. 12 The courts consistently and repeatedly have

emphasized Congress' recognition that it is often difficult to predict developmentsin the dynamic

sphere of communications and consequently has provided the Commission with significant

discretion and authority to regulate within the scope of its expertise. 13 Indeed, restrictions on the

House Report No. 204, 100th Cong., 1st Sea., at 123 (emphasis added).

Order. at 1 13.
9 CAl claims that SectiOll 207 need not be fully implemented because competitiOll to cable

has significantly grown without it. CAl Opposition, at 11-12. Just imagine how much more competitiOll
would be enhanced (especially in MDUs) ifowners were absolutely prohibited from restricting access to
video programming providers.

10 Indec:d, as it is currently written, the CommissiOll's rule does not cover antennae that can
serve multiple teDa&Us in a buildiDg. Clearly, Section 207 was intended to cover all video programming
providers, even those that use a siDg1e antenIIa per building.

II ~u.. AT&T Coro. v. Iowa Utilities BcL 119 S.Ct. 721 (1999).

12 See BOMA Opposition at 6, 10.

Il ~ u.. F.C.C. v. Pottsville Broatlacting Co., 309 U.S. 134, 138 (1940)("Undcrlying
the whole law is recognition of the rapidly fluctuating factors characteristic ofthe evolution ofbroadcasting
and of the correspOllding requirement that the administrative process possess sufficient flexibility to adjust
itself to these factors.");~ lis National BT!!dcactiM Co. v. U.S.. 319 U.S. 190,218·219 (l943)("Truc
enough. the Act does not explicitly say that the Commission shall have power to deal with network
practices found inimical to the public interest. But Congress was acting in a field of regulation which was
both new and dynamic.... the Act gave the Commission not niggardly but expansive powers.");~ also
Philadelphia Television Broadcasting Co. v. FCC.. 359 F.2d 282, 284 (D.C. Cir. 1966)("Congress in

................. - ..... _ .._~----------



Comrr.is<ion's ability,to address new issues or problems concerning interstate radio and wire

communication would impair the realization of the Commission's mandate to safeguard and

promote the public interest and provide for the widest dissemination ofcommunications, 14

Bearing this in mind, BOMA's assertion that "the Commission [should not] take any measure, no

matter how extreme, in pursuit ofa policy, unless Congress tells it to" IS is an extraordinarily

narrow view of the Commission's authority and without merit. 16 Congress' experience in dynamic

regulation led it to adopt an approach in which it "define[d] broad areas for regulation and ' , ,

establishe[d] standards for judgment adequately related to their application to the problems to be

solved, ,,17 The Commission's broad authority to act in conjunction with implementation of

Section 207 (in which it is given express preemption authority) is beyond dispute.

Indeed, the level oftrepidation exhibited in the Second Report and Order'represents an

unnecessary and harmfu1limitation on the Commission's power to promote the public interest.

States across the country have taken the lead on a similar issue in the telecommunications arena --

building access. 11 The Commission should not hesitate to resolve a simple yet very important

passing the Communications Act in 1934 could not, ofcourse, anticipate the variety and natuR of IIIClbods
of communication by wire or radio that wou1d come into cxistcnce in the decades to come. In such a
situation, the expert agency entrusted with administration of a dynamic industry is entitled to latitude in
coping with new developmems in that industry.").

14 ~ 47 U.S.C. § lSI.

I' ~ BOMA Opposition at 6; see ,Ill! National Association ofRea1tors' Opposition at S.

16 ~ Yo. Nptjmp! BI'OI"kaf!irg Co. v. U.S., 319 U.S. at 219 ("While Congress did not
give the Commission WIfcttcrcd discretion to regulate all phases of the radio industry, it did not frustrate
the purposes for which the Communications Act of 1934 was brought into being by attempting an itemizal
catalogue of the specific manifestations of the general problems for the solution ofwhich it was
establishing a regulatory agency.").

17 !ll
I' States such as Ccmnecticut, Ohio, and Texas prohibit access restrictions that limit a

building tenant's ability to take telecommunications service from the tenant's carrier ofchoice.

-5-
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parallel issue for viewers of video programming who lease space in MDUs. 19 The Commission

cannot abrogate rights that Congress expressly granted in the Act. The Commission has a

statutory obligation to viewers that demands the full exercise of its authority.

The matter of viewer access to competitive sources of video programming cannot be left

. to the market. BOMA may be correct that some landlords will honor tenants' requests for

competitive video programming services. Nevertheless, there is a market imperfection here. The

market may provide competitive choices, but not until tenants are legally able and willing to move

their residence or business for the sake ofcompetitive choices.1O This is an unacceptably high

price to pay for competitive sources ofvideo programming and one that Section 207 was

designed to obviate.

Indeed, the 1996 Act's number portability requirement is premised on an analogous

proposition. 21 Prior to enactment of the number portability requirement, customers could switch

local exchange providers so long as they were willing to switch their telephone numbers too - an

expensive and inconvenient undertaking, but certainly one much less inconvenient than a physical

relocation. Congress believed that the inability to retain one's telephone number when switching

carriers presented an extraordinary, often insurmountable impediment to local competition and

that customers should not have to choose between their telephone number and competition.22

1. Contrary to the NatioDaI Association ofRca1ton' claim, the matter ofproviding a
competitive marketplace for video programming is in the public inteRSt. ~ NatioDaI Association of
Realtors' Opposition at 4. In fact, since 1992, ConPss specifically bas required tile Conunission to report
on the status oftbat competition. Ss 47 U.S.C. § 628(g).

20 Cf. Eastman KM,k CO. v, Image Technical Services, 504 U.S. 451 (1992). In practice,
many tenants are captive for significant periods of time due to multi-year leases, and incur extremely high
costs if and when they move. ~ Petition for Reconsideration at 21-22.

'I 47 U.S.C. § 25l(b)(2).
" ~ u.. H.R. Rep. No. 204, 100th Cong., 1st Sess., pt. I, at 72 (199S)("The ability to

change service providen is only meaningful if a customer can retain his or her local telephone number.").



The same should hold true for video programming services: tenants should not have to choose

between video programming competition or maintaining their present physical location.

So too, the more general proposition that market forces demand landlords to cater to

tenant wishes must fail. Landlords, who may have little or no economic incentive to comply with

the video service choices ofjust one of many tenants in their buildings (particularly individuals or

small businesses), should not have the ability to interpose their choice of video service by denying

would-be competitive providers access to their buildings. Moreover, this nation unfortunately has

seen a history of property owners acting in a manner that runs counter to market incentives. As a

result, mandatory federal obligations have been placed on property owners ofall kinds to ensure

that they act in a socially beneficial manner. 23 In telecommunications, market incentives

sometimes prove inadequate to achieve socially beneficial goals, and the Commission has not

hesitated to step in when consumers are ill-served. 2.

IV. PETITIONERS' PROPOSAL WOULD SURVIVE EVEN THE MOST RIGOROUS
CONSTITUTIONAL SCRUTINY.

The Property Owners severely misrepresent the Fifth Amendment and takings

jurisprudence. Petitioners have explained that their proposal would not effect a taking and will

23 ~ u.. HArt ofAtlanta Motel Inc. v. United States. 379 U.S. 241 (1964).

l4 For example, Congress enacted the Tclepboac Operator Consumer Services Improvement
Act of 1990 ("TOCSIA") in I'CSJlOIISC to tbc "free market" not working properly. ~ 47 U.S.C. § 226.
Specifically, Congress fOUDd that boca"se hotels, hospitals, universities. and pay pboac owners were
entering into arrangements with aItemate operator services ("AOS") companies that were chargiDg high
rates for operator services and were restricting lK:CCSS to conswncrs' r>lefched carriers, the "free marIcct"
was not providing interstate operator services at marIcct rates. TOCSIA required the AOS complIIIies to
clearly identify themselves, quote their rates upon request and unblock lK:CCSS to otbcr carriers. The
Senate's Rcpon which accomplIIIied the bill adopted by the Confc.ence COlIU'IIittec specifically stated that
the TOCSIA "measures sbould pennit competitive forces to operate, fon:ing rates down ...." ~ S. Rep.
No. 101-439, U.S.C.C.A.N. 1S77, 1S81 (1990).
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2.

not revisit that issue here. 21 Nevertheless, even if Petitioners' proposal constitutes a taking, it is

fully constitutional. The Property Owners equate a taking with unconstitutionality.26 This

reasoning is wrong. Simply because an act may be deemed a taking does not mean it is

unconstitutional. Indeed, the Fifth Amendm"nt expressly provides for takings. Takings are a

constitutionally-contemplated phenomenon.

Ofcourse, conditions apply. Namely, to survive constitutional scrutiny, just compensation

must accompany any taking. Petitioners concede as much and their proposal would provide for

just and reasonable compensation to the property owner. Indeed, the Tucker Act remains the

ultimate protection against any finding of unconstitutionality [ because it provides the assurance

that just and reasonable compensation will be given].17 Hence, insofar as just compensation is

provided, there should be no constitutional concerns attending Petitioners' proposal.

The Property Owners read Loreno to prohibit mandatory access requirements. 21 Loretto

cannot properly be read for that proposition. The sole matter at issue was whether the New York

statute constituted a taking; the Loretto Court determined that it did. The court expressly did not

~ Petition for Rr2'!!l!ideratjon at 14-17.

~ "" CAl Opposition at 9 (desaibing a "constitutional right to prevent the permanent
occupation of common property").. This constitutional right extends only to protecting against a taking
without just compensation. The Fifth Ameudment dacs not act as an absolute bar to pel1llllllCllt and
physical occupations ofprivate property.

27 ~ 28 U.S.C. 1491(a)(I). ~WjIIj'l!!!!l!! Cougty R"8iqn;tI plamin! Comm'n v.
Hamilton Bankof1nhmm City. 473 U.S. 172, 194-19S (198S)(quoting R.uckcl,h!", v. Monpnto Co..
467 U.S. 986, 1013, 1018, D.21)("lfthe government bas provided an adequate process for obtaining
compensation, and ifresort to that process 'yield{s) just compensation,' then tbe property owner 'has 110
claim against the Govcmmcnt' fora taking."); HI!!!12 Pm,"lt v. ICC. 494 U.S. I, 12 (1990)(noting that
Congress must exhibit an "unambiguous intention to withdraw the Tucker At:t remedy . . . to preclude a
Tucker Act claim")(citations omitted). Notbing in the Communications Act indicates that Congress bas
foreclosed a Tucker Act remedy. ~ Bell Atlantic Tel. Cos. v. FCC, 24 FJd 1441, 144S, n.2 (D.C. Cir.
1994).

21
~ CAl Opposition at 3.
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rule on the constitutionality of that taking, since an inquiry into just compensation is required for

that determination and the Court did not consider the compensation issue. 29 Consequently, far

from invalidating or otherwise ruling on the constitutionality of the statute in Loretto, the Court

merely passed upon its status as a taking. The distinction is of constitutional significance but

apparently was not recognized by the Property Owners.

Moreover, the Property Owners uMecessarily limit the application ofYee. SOMA asserts

that the tenants in~ "had the right to occupy the land and the government had done nothing to

expand those rights.·3O To the contrary, the government !ful expand those rights by altering the

tenns of the tenancy contained in the tenants' leases.31 Indeed, the government action restricted

the landlords' ability to eject tenants from the property that they otherwise would have had. The

principles supported in~ are analogous to those involved in the situation at hand.n

29 ~ Loretto v. Telepronmtlr Manhattan CATV Corp.. 4S8 U.S. 419, 441 (l982)("Our
holding today is very 1WfOW.... [O)ur conc:lusion that § 828 works a taking ofa portion ofappeIIant's
property does not presuppose that tbe fee which many IaDdIords bad obtained from Teleprompter prior to
the law's enactment is a proper measure oftbe value oftbe property taken. The issue oftbe amount of
compensation that is due, 011 which we express 110 opiniOll, is a matter for tbe state courts to consider on
remand.H). Although there was 110 subsequent judicial finding on tbe adequacy oftbe compensation (partly
because IaDdIords did not apply to tbe Cable Conunission for reasonable compensatioo following the
Supreme Court decision), a State court did ciWacterize it as .altogether improbable [that it would be)
eventually judicially cIetermiDIld that the very minimal compensation1andlords stand to receive under the
Executive Law § 828 compenurory scbeme (in most cases 51.00) does not amount to just compensation ..
. " Loretto v. Group W Cable. 13S A.D.2d 444,448,522 N.Y.S.2d 543, S46 (1987). As Justice
Blackmun noted in his dissent, tbe practical effect of Loretto's case amounted to "a large expenditure of
judicial resources 011 a~oaaI claim of little moment." Loretto. 458 U.S. at 456, n.12.

30 BOMA Opposition at S.
31 S!! Yen. ftro!!!!ido. 503 U.S. 519, 524 (1992)(desc:ribiDg!be state law as "limit[iDgl the

bases upon which a park owner may terminate a mobile home owners tenaney" IIId describing the
municipal ordinance as "set(ting) rents back to their 1986 levels and prohibit(iDg) rmt increases without the
approval of the city council").

]2 BOMA claims that "the implied coveoant ofquiet enjoyment and related doc:trines extend
only to matters that are 'necessary and essential to tbe enjoyment of the premises.'" BOMA OPposition at
10. This is clearly a dynamic concept that changes with developiDg societal expectations. Indeed, the
implied rights of access to heat, hght, water and sewer facilities could only have arisen after the technology

-9-
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V. CONCLUSION.

For the foregoing reasons. the Petitioners respectfully request that the Commission

reconsider its Order and adopt amended rules that prohibit all restrictions on installation of

Section 207 devices in MDUs that are not necessary for public safety.

~1?Jk~tdt\
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Frequently Asked Questions
About WinStar...
WinS tar is a national communications company and
leading pro1iider of secure local, long distance, Internet
and information services. We're a financially solid,
publicly traded company (NASDAQ: WCl I) , operating
in all major markets with the largest digital broadband
network of its hind.

Because our unique communications technology is
delivered 'via sif!,1wls transmitted between small dish
antenna(s), \'VinSwr Wireless Fiber\\1 Service is
deployed quicker and at a substantially lower cost
than land lines or underground fiber. This flexibility
allows WinSwr to bnng high-capacity bandwith to
sites unserved by fiber and provides di.~Cl';ter tJroteaion
and route diversity to all buildings.

Below aTe some common questions that property
oumers and managers ask about WinStar Wireless
Fiber Service.

\XIin5tar for Buiklings head(luQrters~

Tysons Comer, Virginia
C()ffiJJlercial Office Building

Why do I need WinStar if the
local phone company and/or
other providers are already
in my building?
WinS tar delivers what other comJJanies can't ..
• High-Speed Access
• Disaster Protection
• Choice

Today tenants want IJUildings that offer more than
just location and 5pace. Using- WinS tar \X/irdess Fiber
Service means your tenants will have the access to
virtually unlimited bandwlth capacity, a unique backup
solution in the event of man-made or natural disaster,
and a wider choice of providers far local and long
di.~tance phone service, Internet, data applicatiom T)'picallmcallation
and more.

12~lnch Antenna with Indoor Unit

Will it change the way my
building looks?
No, WinS tar antennas are small and unobtl'usive
and are often invisible from the street. The rooftop
antennas are linked VIa coaxial cable to an Indoor
Unit (radio). This unit is mounted inside a standard
tdecommunications equipment cabinet(s) and placed
into an existing communications closet or other
available space.

Will the installation damage my building in
any way?
No. Our trained technicians work closely with your building engineer to
ensure a smooth process that doesn't disrupt your tenants or your property.

Our standard installation is a wall mount, which attaches to a penthouse
or other rooftop structure. Other types of installation may be chosen
depending upon the requirements of your building.

The installation process is quick and simple, and requires no underground
construction or right~orway acquisition. It is equivalent to high~capacity

fiber Links, without digging up streets or sidewalks.



How long does it take to install?
/n:iwllatioll time is tyf)ically one to twu day:; and is
!Jcljimned hi WinS'tar~tr(lincd certified !)rofe.~si()n(lls

If the electrical power to my
building goes down will WinStar
service be interrupted?
No. ,L\n uninterntlJtihle power StttJpl-y (UPS) prm'ide.)
bWtt'T)' hac!w!J tn the \\!inSu/f S)'.'i[C111 l!llSltrillg the
tcnt1J1L'i can rcmuin "on-line" in the event crmnnerci(z/
()(Jll'L'r is inrcrru!)tl'(l.

What happens to the WinStar
system if land-lines into the
building are compromised and
service goes down?
\\?in'le.'is Fihcr Scpvicc doesn't rely un ill-,~nnOld cabling
and im't LlJJecLed hy etas and uchcr jJUhlic networ/( uutages.
This means )'()ur tenant.) nre still in husil1CS.'i wher1 lilac is a
cahic cut outside )'OUT door.

Are there any health or envirOflo
mental concerns associated with
the WinStar technology?
While Wireless Fihcr Scn,icc 11m/vide.) sU/lcrim s/Jced
and quality, the signal.'itn:ngth is Wi safe musing (l luall<.ic
calhie. There is 1111 danger to the Inti/ding or iL~ i11hahiwnts.

Simple [mwl/ntiun

National Ncru!()rk Managemenr Center

Chadoor Antenna

How does WinStar know if there
is a problem with our system?
WinStar's Nawmnl Netwurk j\!fanagcmcnt Ccntcr ill
Tyson-; Conler, Vii:ginia prO'vidcs around-tht>clock moniwrin~

and network management widl the cdJilit), t(J rctrl()td)' anticipate
ami rcso!t'1.' prohlerm hefore they would affect )'our tenants.
This means your tenant5 arc ensured unj)amllchllct'CLs of
5ervicl::' , (It/ality, security and net'U;,ork rt'liahility.

Is WinStar the only communications
provider our tenants can use?
No, Win'star incH.'lLscS your tcnants' cllOice of carriers, bw ckic:m't
ash fur all)' "cxclrL~it'c" lJOsition.

Will I be required to make any capital
investment to implement Wireless
Fiber service from WinStar?
Nu, WirL)wr installs and maintains its c(luipment at no cost in
buildings that meet certain criteria.

Call 1-888-322-2525 or visit our website at www.winstar.com
WinS tar is a registered trademark and Wireless Fiber is a service mark of WinS tar Communications, Inc.
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