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And if 8Jl7 of you were readiq tM Wall Street 4ourDa1 over tM
lui day or two, you may have noticed that 10m. of tM CODIpeni..
reprellllted in tbia room bad lDDOuuceci utremeJy ambulant reve­
nue srowth. utmmea attractive numben, numben that anyoue in
my induatry woulci die to have. And I thiDk that should be tabJl
into account, how rapidly W. iDduatry baa 1J'OWIl,. in cooperation
withour~. .

Studiea have documented that, for an o1Bc:e build1q to rem'in
competitive in~UtP-,it mua 06er tenant. not cm1y
a wide variety at UDicatioD ..me., but a1ICJ a wide vari·
ety of..mce proviclen. Such a marUtP- doeI not Deed pvem.
ment-mlndated ,cc... TeJecoUUll'IDiClitiona competition it very
alive and VV'J tbri"riDI. M 111)'coll~ have a1relulY pointed out,
hundnda atlli:eDM I.jpWllianta, iDdeid, thou.n. atuc..~
menta are beiDa sil7'R lIftry~ betwWD our~ and the
te1ecommUDicatfoU iDduatry. Thae are~ in a frM, com­
petitive en9ircmm ent at arm', leQltb. W. iJDD't Deed the 10'­
ment to auiIt lU in that ploe..,

While our tenanta, we believe, CIID~ rel7 on the mar­
ketplace to enaun that t!Wr intereftl are weI1 prot.jcted, IrniJdfnl
owuen, if it ueecl be. will look to the U.s. ConItiQation for our
defence. But that it not what I with to apeak"'t todaY, beCllue
that it adeauately doc:umeDtecl in our Written I1lbrtUNlDA whlcb
you have in Front of 3'OU-

We at the CharlM E. Smith Commerc:ial Realty Compuy are a
wtlm..,t to the comll'titive~ W. enaun that aiIIca..
conaumen have DOt oilly the wideat lIIft7 01 aemeee. but alto a .
wide lIIft7 of ..me. pzV9iclen. And 111)'~ here have al­
ready complimented our company on our abiUty to do that. W. did
that of our own competitive inter'eat, U 1VIl Would .......' a com­
pany to do. W. have iliIbt local ncb l ,,&CU'rien in our 102 build­
mp and tbiI it only our compaD,Y in Mid-Atlantfc~ W.
hage over 2,000 tenant. and I am not awe. 01 1 IinIle inItIiICI
wheN any tenant baa had a problem in ita teJemmul1InicatioD,
serricee u a ruult at ita occupancy in our buildlnp. ._

W. have lIftry coDceinbw type of tenant friom amall IDtn­
preneun thrcluIh~ pro!"afcm,' ..me.. 8rma and 'Nr7 !up
gt1V11'lIlD8Dt quci. ADd I am~ utlafted that our COIIIJlIUl7
hal been able to meet t!Wr matiI'I te'.......,m'Jll1catioDe DeIdI bY
cooperative e8'on WWND ouneme. tbcD.and the tel.......,mun1­
Clltio... iDduatry. In urr caM where we _ DOl able to !DMt a
telecomml1nfc:atfona ..- trom a taInt, we~ were 'IV1
happy to allow them and, lndead"~ them to cIeU~
with the teJ.......,municatioDe fnduItry. BecillUl the atDOUDt at reve­
nUM that our iDcluatzy ... out of t&ia iuu. it very amall relative
to the NDte1 iIIu8 wbIcb it the lifeblood ofour b"cuess

I wu bIariDI tboullnda at dollan lDaDtiODed juet a lDOlDaDt .....
I mUll be • 9VJ poor neaotIator becaue I am only PttlnI hun­
dndL I will haft to tab lOme ti~

Any IQ9VDlIlIl't action or maM,... in W. ana. in our opfDicm,
woulcl intem1~ the tree neptiation and flow bet,,_ CODtpeDi.
Moreoftr, the FCC, _ beliift, in ita IlUIIt~ broK-bUId de­
ploymMt dDcbt, foUnd then WU DO IIl:k 01 broed-bucl d1It.ribu­
tiOD, no 1ack or Cfnllpetitive cboice beinI oft'end in oftlce buildillp.
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We are at a lOll to understand bow the proponents of forced build­
iDI entry could uk thia committee or iDdeecI thia CoDa'eu to iJVec:t
a static rep1atory retUne at the intersection of the l)11"n-•• and
telecommuDic:atioDl-reftlution.

If there is an iIIu. that baa uiaen with the tenants in the
Chari. E. Smith buildlnp between oune1vea and the teJe.
commUDicatioDl iIIue, it is where the tNecommUDicatioDa induat1'7
has indeed turned ua down becaua not all of our buildlDp nor all
of our tenantl are viewed by the 1DcluItry u heiDI a cIeairabW buIi­
ne.. investment from their ~i18Cti.... Now u a Im,ln"l'D'n I
can uncleratand it and, indeed. I can accept it llYeD it I am riot
happy. But what I can't~ Mr. Cbairizw2, is their cIeaiN to
have a one-l!ded requeat for ace••• Such a beDeflt Cor tbem with
no bal.ndn, obliptiOn for service, in our opinion, would be UD.e-

cem:~neither tenants nor buildfq O'RIWI'I have the~ to de­
mand service from a pI:Ovider. we ao not tbiDk that tbli proYi_
should be given the rilht of forced acceI. The telecommwiicatioDl
indUlU')' cannot have it both wayL Thay cannM cherrY Dick the
belt !)'IIain... opportunitiel In m.,for~ and~ tID­
anti throuahout thi.coun~~have no obUption to I8l've
the other t1IDuaand.a upon ofl'DaIJ..~.that ....
located throuP;Nt tIU country of OUI'L Even with the cWBcu1tie1
that I have told you about, it 11 our opinion that COIDDIVda1 ten­
anti can well rely upon the aiaUDI competitive enYimDment to en­
SUA that their t&IeCommUD1catioDa service DMCla are beInr talran
care of: .
~in~,~~wecan~the~.

industry dem. {or a ~teed~ In Cact, IOIDI of my
collequ.. were hopiaC that I would be able to Il'I'IDI' with you
today a bill for a 100 percmt OCl:IIpIDCJ requirement-But that is
not a reasonable request,Mr. TAUZIN. What the Iwck. .Mr. Bm. But u thia committee aDd the Conpua baa ltated be­
foreMfaranteetq I:-"Wn.....xc... is not the role of ao,.nmenL

:. Mr~~e-ua:=a:n=.r~~:'.p..vez,,:=
time fendiDr off forced bnildfn, entry letP,l-tlon, both at the Feci­
eral and thi State level. that we 10ln tOpthar In a mutual edu­
cation e1f'ort to~ tboM perba~leu~ ...mem..... ofour
iDdlUtry forward. to UDderitaDd the beMftts to both their com~
nie. and their tenants of the competitive en,fr<onm"Dt that we aI.o
agree is 10 important to our natioDal iDier-.-u.

Thank you verJ much, Mr. Chairman. 1 would be happy to an­
swer any queatioDa.

[The pnpand ltatement ofBrent W. Bits folIowa:]

PuPAIII'I~M BuIft w. Ins. ElaIcvnYaVJca~.~I'."
SMmI COWnaAL BlAL1"l LP.

~

I
Cb·!>':!'!"BiT..... Mr.~ ud _tII. ottM ""t Will ......~
&Ill Dl"WDt a.. Em iitt,. VIoi Pc 'dmt ttl Cha.r* B. SmltII e-• .aal~

I..P. The CIwIIa B. SmidaCom~ _ Uld IUIIqW _.1IIlI1Iaa~W
or~. w..... iIl_ 012;000 telng ud .. emoJoyllllft tI!D 1110 ..
dl eithw~ .... tIIzoaaP _ at _ pJ'OpIftIaa.-
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~ ou& 1Ii_~ .eIJlCIIIdcta ....-- ..,.. wha uUcl if tMJ -W be
wi\!lq to·pay .dc!ltlaNJ rnt to haft OM at tIi.- illta1llpDt IIuiIdlDJ l'aaau.
adliad to dMir baiJdlna .

NlJJi8D M PIIlMIlIIIa AUIOtIT ,.. DQIOII'\'ANT ,.. HtlJODlI or SDVlCIll

In .ddl~ to tba BOMAIULl Rudy, n_ otlMr Rudlaa haft "'0: ' iled
thlt (~ &II om.~ to .... _petive ill today.~ it ID_
oll'er _ta not 01111 • • U'ft1 at t.'_mllllicatiaaa Mr9IeaI, but aIIo &II~
of chme. in tai_WIlcaliolla .m. plVVilMn. 8._ tM =r:lU .-l _
tala buai.I>a5 ia lWl:aI,. competitive, _ lDuR -usa our _ta with _ to tM
la_ taI_m UDlcauaaa ...n- or tbay willIG alwwbuw, &lid our t-dWtnp' ...
eratloaawiU_

IIAIlD'ftlIo\ClIl _

In abort. tb8 IIIUkatpIace .. l1li& naad ~allt-lll&lldatad ~ ...
C01IUIlUDlcatlona _petida Ie aIift &lid tiImriDI ill ol'IIce builcI!Dp HUIIdrada at
U_... m-lJlta an IieUIW aIpad ~ om. !lipld!1II _ aDil to' ID....
cadaa Mrrioap~ -,- U1. '"'- INnneri=' an .... Uatad d _ ..
laqth &lid iIIa".. .......---.
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STATE.IKBNT OP ANDREW BEATWoLi .
Mr. HBATWOLL ThaDk you, Mr. Chaimwl. Mr. ClWrmaD, Mr.

Markey members of tM subcommittee. My name ia And)­
Heatwole. I am spulrinl on behalf of U. Nat1imal·AModatiOD Of
Realtorsr who represent nearly 73°1000 realtors nationwide who
are invo ved in all upecta of the real lltate bliNn.., and their at·
fUiata, the Inetituta of Real Eata Mton'flment, whoM memhen
manap 24 pen:em of U. Nation'. eon_ on~.nceclaput.
menU and 44 ~nt of U. Nation'. oftlce buil I am a iul.
tor from VirIhiia, Beach, V1rIiniL I:r. partDerI I mene.. a~
prozimately 18,000 multi.faJni1y tI~t VInrJDii 8Dd
have built eppmzlmatelJ 3,000 multi.family. I am boDOni to apeak
before thia committee~about telecomJiiUDicationl ICCII.

We n:r~~: u. chen .- evolw. teJecommllnfcatiODI iD­
duetry U. need to~ competition In the marbtp1ace.
Our euatomen, residentl, _ tenantl demand MW _ IOJihiatl­
cated talecommUDicationl capabWtlII _ aw:h ..me.. iDCreue
the marbtability of our property. CODIecluatly,... haft an InceP­
tive to ..tablfah~.. that promote £be ..u-balq of all l'IIi­
dentL Mr. Bits juat alluded to that. If.. doD't pI'OYid8 the Droclud.
our reeidentl 10 IOmewbare elle, wbather or DDt It fa a coaimarc:laJ
tenant or a l"IIidentlal tanent. . ; .

However, .. lltr'!lDI1y oppoae dorta, aw:h .. tbDIe Wnr dfa.
e:uued today, which WOuld permit unrutrictecI .CCII. to DIiftte
property for U. lneta1Jation Of telecommunicationl eerric:ea. W.' op­
pole mandat0r7 Iceell for a ftriety of rellOIll ' '

First, llllitim.te rellOD. aiat fOr build'n. ownars .11ld IIIIIllIIWlI
to maintain control Oft!' ICCI" to buildfq ..... tJJU'8ItrictaG..
ceN could prohibit ownera _ menell!'S trenD.pro~ operatlJI&
their propertieL It would 1U1lIlIrmiDe tMiI' abiJity to napo"liblj
rnanap compl_ buildlDr l)'ItemIin order to II1IUft tenant ufetY.

I want to tab • IDOIUIlt _ read the pant of .MmeDt _ ..
cesa rightl from a telacommUDicationl 1oP4i4JIMIIt that wu ~
sented to UI and if 1011 would allow free and opeD Iccmll on U.
same termI and CODditiona which fa what WiDatai' ubcI fOr in ViI'-
.. Somebody Ii eel tbia.guua. IP' .
Thia it the ...ment you would be IiWI8: '"1'htl MMIDAI1t _.

tends throqhout the pmnhll both IanCl sua im,*of'lllllaata cIDN
in inc1udinr~ common areu, equipmet rooma, equipment
b1Jjldin~.:::.,U'IU, and other IpICM on, in, _ Oft!' t&a prem­
iaeI II IW •• IfJ or uaiIt\Il fOr the location, rlIIocadon,
inItallatioD. maiDtanenee repair, uppadinr mDIIitoriDa', operation,
and rllDIOft1 of the dfRrlbution ayetem.~ to the limitationa
of thia %I"'. OD the locatiOD of the diatributiOD ayatem. Per­
mitter ftDtIlIr qrsaa to Il'IIlt blank free riIht of ace"l, i.ap'eII,
and 'IE ., to uid AvID tIIa prl?'hll for~ of eaniCu at
the pnnnl'" iDcI.ucIbIa door-to-cIDor ea1. aetl,itt. _ the place­
ment of lltaratuN in tu ma"llpdllllt oftlce located OD the pi'"
iaeI, eubject to tIIa limi~ COIItained in thia lII.meat,· 1rhicb
wu approval of any of their~
~ tarma of tbia qx......nt sba11 be deemed to be covenanta

rUnntn • with the 1and, collltltutinl tIIa~ TbI provfaionlI of
thia sec:tlon two ebal1 aumve the apiration or earlier tennlneUon
ofthia aareament." That would mean that any III"Iica provider, re-
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gardless of their ability to perform many of the people here today
are eztremely sophisticated. .And you can reach a negotiated agrre­
ment with~ and be prettY, sure that you are Illling to ge~ what
you pay for and that your resllients are going to receive it.

But with language like this and what people genera!ty want is,
No. I, we don't knOw if our tenants will receive the service they
are promised. We have people trenching over our properly. We
have people nmning lines over our property. We have people drill­
ing holes in our property. We have people runnjng wire. along the
baseboard inside the UDits of our property. .And we would have no
control over it, plus people going doOr-tIHioor and advertisements
all over our club house.

The second point is that evidence shows that mandatory access
laws actually may lessen competition. Large incumbent service pro­
viders are able to block small innovative often leu expensive pro­
viders from entering. the marketplace due to the time and ezpeJlIe
it take to recoup their investment in the wiring of the property. It
will also place building owners who otTer theSe service. to their
tenants at a competitive disadvan~. Owners often plan their
properties with their own wiring and, In many inatances, the entire
system. They should not be peDalized for providing state-of·the art
facilities to our tenants and residents.

We have in three properties provided cable TV service to our
residents. The way we recently got involved in it is becaua the
cable TV company refused to run the wiring inside. We said, okay,
we are going to run the wiring inside, we Will own the syatem. We
provide, for $28 a month, the same service that the cable TV vir­
tually the same service that the cable TV company c:harJes about
$44 in our area for. We have to be able to recoup the coat of our
investment in these inItaDces.

Third, manda~ss will invalidate contrac:tua1 agreements
already in place, r erodinJ competition in the mark.etD1ace.
Many owners and telecommumc:ations providers have ezcfusive
agreements to provide services to their residents. Without aclusive
contracts, many small innovative providers would not be able to
enter into the marketplace. Mandatory access would violate these
contracts.

And, last, we believe that mandatory IICCllII laWi violate the pri~
vate property rights of building owners and constitute a talrlng
under the Fifth Amendmant. Under Loretto v. Teleprompter Man­
hattan CATV, 58 U.s. Corp 1987, the Supreme Court sta=
"to the extant that the government permanently occupies .
property, it eff'ectively destroys the owners right to posse... use,
and dis~of the property."

I would also mention that, in that same ruling, it says, "A telring
does not de1l8Dd on whether the volume of space it occupies is big­
ger than a bread boz." It is slightly bigger than a bread bos, but
a taking is a~' period.

And Just a cou e of brief' personal observations. I am a pretty
simple guy and don't know a whole lot but I know a couple of
things. And one is that _ appear that we may actually have some
property left at this point, private property right. If this type of leg­
Islation is passed, we' are going to lose that right, plainly and sim­
ply.
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We are the individuals that take the risk to build the property
in the first vlace. We are.R8ttinlf ready to start 12o-UDit apartment
project in VU'ginia BeaCh. We bive put $6.5 million in land and an·
other $2 milliOn in equity into that property. We are the 0111II tak­
ing the rialL If we dOn't provide, whether or not negotiated, mul­
tiple ac:c:eu for things to residents we won't rent the property out.
The marketplace is working, as Mr. Bltz said. But to require this
mandatory acceu I think is prepoaerou.. We are the ones taking
the risk.

The only other thing I have that I know is that any time I am
in a disc:uasion such as WI and there il a group of ezpertl and
lawyen on the either side who are tel!fng me that I don't have a
problem and itia in my beat intereata to do thi8, that is when I
really know I have a problem.

I was concerned when I came up here to teatif'y today and that
is why. But having heard some of the testimony, I am ac:ared to
death at this point. I believe the marketplace is beglnn!nl' to work.
I believe, as ownen and manapn of propertiea, we realize the De­
ceuity of having the beat aTlliiable NrriceI available to our real­
dents. But pleaae do not make this a mandatory ac:c.1 Thank you.

[The prepared statement of Andrew Heatwole fo11owll:l
PREPARED STATZloIElIT or AND_ HzA'J'IlIOLII 011 Bmw.r or TIIB NAftONAL

AssOclAnOK or RLu.'IO" AIlD TIIB IIarrmrnI or IlaAL ElrATB MAKAoDaINT
Hello. My 1WIl. is ADdnw Heatwole. I em IJI"Hn, oil behaII at tbe NATIONAL

ASSOCIATION OF REALTORBe who NIl_til~ 730,000 REALTORBe ....
tionwide who .... iIlYOlved ill aU e.pecte at tile ,.). eetlltli hueh.... eDd their IlIll­
ate, tile m.tttute at Real E8tatll I4eJIaa-ant. whoaa _ ... ma·p :u percel
of tile DIltion'. OODftIlaonalJy "nrmad eperlmenl UDitli eDd '"$at tile .....
tion'a oftlce build!np I em • REALTOa- hm~ s.cb, My pen-
Den and I manap 1800 mul1:ilamilJ UDila tIlrou8IIOo1l VirIIDia. haft built .,.
prozimalaly 3000 multitalllil7 UDilL I em bononcI to apeak ben ...... tba _to
lee on tile Vf1IIf'1 importaZlt~ atW-mWllcatlon8 _ .

The NATIONAL ASSOCIATION OF REALTORBe eDd tile lnatitutll at Real ..
tete Manqamenl ........i.. tile ebenlin. eDd ewl9iDr tell mwW:atlon8 induatr7
and tile Dtied to promote cnmpetitlon iD tba JIWbI:pJace. Our~_ ..-identll
and tenanla. d_and .... uid lOPbiet:lcatad tall 1 mWllcadaaa "pebllit:lee eDd
such sam- increue tile nwlratablIity at our~~t1" _ haft
an iIleentiw to eatabliab poIil:iae that pramota tba well beinr at aU N8IenlL .
Ow","",

We ItZ'onIiJ oppoM etforta such u tbMe belq dI...-d today. wbIch wwId ...
mit unraatrictad _ to private PJ'OPIftJ Cor tile iDataI1atlon at teI_mimi­
..tiona aervI-. We op~ .!neDdetol7 _ lor • 9Ulety at__ FIm, leliti.
mate NUOaa aist Car,~ owa.w aDd~ to me;""i" coatraI OVW' ..
.... to buildinr apace. Unnet:ridad _ could 1lr'DlIiIIil_ eDd naeuawa rr-
properly opentlDr tba!r pr Plrtla Il wwId wm-tna tba!r ebilit':ad~ meNy
m....p cnmp-lnIiIdiDIaye-. iD cmIer to -.are tenul..cat)'. iWIencit
shoWl &hal mandatary _ Ia_ ectuaIly~ cnmpetitiaG. Lerp i_'m'-l
servicep~ .... ebIa to block IIDIlIJ. innovati... oft.eD Iaee expenaift~
from anteriDI tba~ due to tile time eDd .,._ il taUe to~ their
iDveatmanl ill tba wirinIr .0( • Pi...... t). Il will aIao place lPd'din. _ whl» otrer
th... sam• ..m- to their tenutll .t • competiuw dialdvantep. 0- often
plan their prDllUtlee with tba!r CIWIl wiriIla. end iD meA)' iDm'n_. tile IIltift .,.
tam installiod. W. should _be pen.'!ud~torprcmdlnrsta~liaiIit:lee to
our tenante and ..-idenlL 'I'hUd. mandatol7 _ will iDva!ldew _traetuel
agJ'Hmmta aIreedy ill pJaca. LI&rtbar~ cnmpetitlon iD tile awketpIaa Many
owne.. and teI_UDi..tionI providera haw -w.m. eDd~u err-entII
to provide sam- to tba~_lL Mandatary _ wwId viDlate th-. cnntrulL
Last. we bell... tbal mandatary _ Ia_ viDlate tile privala property rilhtll at
buildin. ownen, and CODItitute • t.akiDI WIder tile Fifth Amendment.
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vestmeDt "". lim.. To permit _ to u.e:s.:: will cre.te • conIIict in
which th.- aiI1:lDc apwmmte.wouId be . and even violated. Thia -
would pla.. an UDnUOIlab1e iDA'iDPment upon the &ee-market and could spawn
Dum_ lawwite. Without the ability to recoup ....~ aclualw contracte,
many of th_ lo"ain_. would DOt have the fIn.Dd.1ability to enter the IIW'ket­
pla.., thua 1iIIlitiq competition Cor th.- .m-. MaDdatory _ lawa prohibit
these arraDpmeDte, and allow biI p-um. to puah the small b"PD__ out of the
way. Exclualve CODtraete allow jlroperty 0_ to JleIlItiate the b.t poapb1e con·
trilete for both pri.. and level of 1eI'Yice, and lIIIable ...... p-um. to enter the IIW'­
ketpla.. and -=icel)y compete with _bUlhed biI companiee.

MandDtory ......"~Pri_ Propmy R16/aa
Private property rilhte are intellra1 to thla dlacuaIioD. Tbare are -.ral court de­

ciaiODa that haw shown that JlWlilatol'7 _ viola. the FIfth Amanclment to the
Conat:itutiOD. ID LotatDu. T.1eromi1UrM~ CATV Corp (58 U.s. 419
(987», • N_ York statute proviiled that • 1aDdlord lIluat permit • c:ahIe teIeviaioa
company to iDataIl ite wiriDI on ite property, and CUI 0DI1' d....nd pa~ up to
an amount determined by • state commilpon to be reaonable. ID N_ York, thla
amount wu detenDiDad to be $LOO. The property _ bnluPt • claa adlOD lllit
apimt the city statiq the wiriDI ..... tUiDIr without juat ClIIIlpell8llt:iaa. The _
came before the Supreme Court, who ruled tliat the state of N_ York *lid _
requin such 11M of private property without juat ClIIIlpaaaatiOD. They ruled that,
'when the character of • &'OftrIIIIIctal adlOD Ie .... .!MI!t Dh,.u:a! OClCIIpatkID
of real property, there Ie • teIdDa to the _ of the ~&Ii witbaut~
to whether the adlOD~ an lIIlportent pubI,Ic beDe4t 01' hu 0DI1' minim.' _
Domic impact on the _." They ftirtber stated, that 'till the _ that the .....
ermIJent penDaJJeDtiyoccup1ea pIlyajca1 property,It"~ dealaO)' the owDor'.
riJlhte to p••••, uas, and &p- of the -proPertY." Lutly, theJ rWed that "the
ca1>1e iDtt&Uation on the appeiWlt'e buiIdlDI ciDet:ltuted a~ IJIJder the tradi­
t:ioDal,=..,0ClCIIpat:iaG test, eiDee It iIriol..... a dlnct ph,JaiCal '''echmct ofr::.r::, wiree, boIte and --- to the bulldfna." lJJ l.iu:U u. SofUA e-u-

COWJdI (1506 U.s. 1003 (1992», the court aiDIilari7 ruled that "phJeical_
pat:ioDi by third part:iee are more llIutl1 to efI'ect te1dDp thaD other J!b1*a1 occupa-
t:iODe."

Furthermore, requiriq property ....... to~~toI'7..... Ie
problilllat:ic becellM ownere 1Ila1 elreac!1 be uaiDI their ft1uabIe J1i...... t) for other
p~ Man1 bui1c11q ownere aIreedJ 1_ space OIl their rooTa to cellular and
digital phone companlee. ID th.- _ the '- ofteD laawb. a 1Il000tbly paJlUllt,
aDd lIlay even iDcIucIe a ...... ehariDc eer-ent. LillaletkID to allow Tor mend..
tory _ would violate a pri-fate OWIIeI"e rilht to .-ate __ in thla _
ner.
ConcUuiDla

I t.1wJk yau fOl' thla oppoftWJity to~t the vi-. of NAR and IREM OIl thla
very importaDt iaeue. Aa yau CUI __ haft very Five _ .... the jlI'Clipect
of fedeial l....t:ioD permitllDa the unlimited aDd .-tzicted _ to pri!ate
property for the iDsteIlat:iaG of "'_m1JlJil:atkID _ ri_~ tha e-­
.... deIeoted theau~ for tM_mlJlJicat:ione nCorm to the Federal Com!IIu­
nicatiou ~ommjutoa. The C.ommimix rwriewed tbe i-.ae • awada~ .....
throuIh a public CO'"IIlct jIl II, aDd =- _ to _ a federal DOlleY Iaa thla
reprd. I straDIi1 ..... yau to I elder the~ for -=h 1eI1alat:ioD'at t&ia t:iIIle.

Mr. TAt.1ZIN. Thank ~u, Mr. Heatwole. You can be sc:arecl of
, them, but don't be IC&I'Iid of ua. .

We are pleuecl to welcome the manager of mc:jUary servicea Ma.
Jodi Case, Avalon Bay Communities Incorporated, here in Alezan- •
dria, VuginiL Ma. C....

STATE1lrIENT OF JODI CASE
Ma. CASE. You should be frightened oCme, however.
Actually, I am Jodi Case. r am a manager of mc:jU'ry Servicea

for Avalon Bay communities. Avalon Bay is the leadjna~roviderof
quality affordable apartment living. OUr firm owna man~
and actually baa in the development pipeline more than 50,000
apartment units that would be combined; not 50,000 in the devel"
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opment piPeline in 17 different States. We clearly take pride in
~ providing what we ccinsider legendary service to the people who
. live in our communities. . .

I, too, am frightened. I am here today to actually lIugment what
has been discu8sed previously. VlI'ginia is not a mandatory access
area .where you currently operate. Avalon Bay does have commu­
nities that are currently operating in forced access States. I come
to ~u with examples, the ieal pro&lema, the real issues.

You had mentioned earlier that rou thought that this might be
some type of mud WTeStUng, which 11 veV appropriate since [have,
typically, mud all over my face becaUH am in mud. I am in mid­
dle. I am in the trenches every si!1gle day. The residents, the com­
munity managers. I am not a CEO. I am a manager of the tele­
communications services for our communities. One pel'BOD. 1 am
not compensated by any amount of revenue that is generated, be­
caUH, clearly, with contracts that have just been dac:ribed, we
spend a lot more on attorney feel to tJ'y to get that 1aJIiuafe out.

I am here today on behalf of three J)rinc:iPa! trade lllOC1lltions
representing the private apartment inauatry: the National Multi
Housing CoUncil; Its affiliate, the American Seniors Housm, Ass0­
ciation; and the National Apartment Asaoclation. A written state­
ment has been submitted to the subcommittee, 10 I will limit my
comments fortunately for you to lOme of the specific eump1ea ana
observations on the key issues of forced access

I don't have any props and I wish that that well, 1 don't have
any_props, but I do have I don't want 1 wish that -..n't a prop.

While there are utremely important constitutional and pnvate
property rights issues associated with implementing foreecl acceSI
for telecommunication providers, my comments wilf only fOCUll on
the practical market and physical effect of such policies. Bemem­
ber, I am in the mud. I am knee deep in the trenCh of this. When
choosing an apartment, moat residents demand the beat available
telecommunications at the level they can afford, al~ with other
issues. They will DOt consider communities that don t have tele­
phone, video, Internet service. As a result, apartment ownera face
a very dynamic and competitive environment and telecommuni-
cations services are part of that market. . . .

At Avalon Bay, we confront this challenge every day. The 120
units that are being built in Virg1nia Beach, they can 10 across the
street and choose another community. With a great deal of choice
in the marketplace, we hope that the1.C'booM our communities for
the key stones of Avalon Bay, being bigh quality of living uperi­
ence and outstanding customer service.

We, too, like comJllltition, reality contnu:ta. We know, unfortu­
nately, from direct, Bnt-hand experience, that forced acce.. stat­
utes mean 1... competition and 1... choice for residents. Why? The
threat of a large establis'::af!rovider being able to come onto the
property drives away the er competitors who do DOt believe it
is worth the economic riaIL The ecoDOmica just aren't there and our
residents suffer becauae of the lack of competition.

I want you to consider the language that Wal just read. In a
forced accesl State, where there is DO competition, we have DO op­
tion. We must abide by that language or we don't have cable or
telephone or Internet, which actually occurred in one of our Mel-
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vtile. New Yon, communities. It was a brand-new construction-We
sent several RFPs OQt, had a lot of interested parties, some of
which are here. Unfortunately, being a forced accell State. it just
wlUIn't economically feasible. The number of units. et cetera. The

. cable compeny was certainly had the upper hand and UI8d tacticI
s\:ch as: HEre is our ·agreement. If you would like UI to provide
service to your community. you must sip this agreement. And it
contained 1&ngUag8 thet was amazingly onerous. We had the PUC
involved. 90 days'went by and new residents moved in without
cable television. Cable television; 90 days.

In New Jersey it lithe same type of scenario. Bec:auIe of forced
aeeess there. the private cable operator hal not been able to sign
up enough residents and have turned their attention to States that
do not have forced accesl

-By the way, this particular private operator hal approached the
multiple system operator, the £rent:!". operator, about .!ling
their systems. They are completely removing them.lvaa fioom man­
datory Bc:cesS.

I could go into more detai1a on these and other e;;n~I, but I
do know my time is limited, even though I could as much
as you would like me to.

Some telecommunications proviclen ha....~ seeking forced
aeeell to apartment properties in the name of opening the market.
Fortunately, the legisleturel in Florida, GeorIia. IDdfane, Iowa,
and Virginia ha.... recently resisted the IoblwWr preuurea of the
telecommunications providers and rejec:tecl foiced accell propoull
Faced with defeat on a State level, some of these provicWa are
turning their efforts agreai~:;u:n,either- the State public
service commission route or . the edera1 Government for
help.

Why do the telecommunication proviclen say that they need
forced access? Landlords are not oJM!$l their doors? On the one
hand,=complain to the State aDd Federal legislative and regu­
latory 'el that commm:ial property owners are blocking the use
of new technologies. On the other haDd, however, we bear in prell
releases the si~of one new cuatomer after another.

You had invited landlords to come today, those that are the pte­
keepers and none were available. I belieft ~use there are zero
landlords out there that are ptebepen. there are none to be
found. We would uk why theY simultaneously tell po1icymabn
that they don't ha.... market entry and then tell the iIbareho1c1en

, and potential new invaaton that the marketp)ac:e is gobbliDg up
theirlroducts. It would believe that they believe that forced accell
woul make the market for their ~uc:tI even better or very l1OI­
sibly some mar..~t to sign up Just enough of a market so they
can sell to the compani.. before the harsh economic realiti..
of forced acceu are rea.Iiz8d.

The providers who are&'t!'ing forced acctu have a1Io chaDpd
the materials to call for is a nice one resident and consumer
rights, instead of forced ac:cesl,~ that no one would be
against resident rights. We say, pI.... don t be foo1ed.

Avalon Bay will never 10.. Sight of the larger field of oppor­
tunity. We will stick to our core competencies: Sa1eI and customer
service. We will continue to create communiti.. where the Telecom
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mOUDbDI a dish on a baIcoJly railiq. ~o credit is liven to the f'ac:t that the dish
micbt be _ted in an WlIaf. JiI_. No credit is 1I..~n to the fact that it lllilbt
be a hiP·riM b&WcIini in a c!anprwaJ, h;&;h·wind aJicI ,_ location in tha COWJ·
lr7. A uta1llta dish is "Iimllar to a cleek chair or a bicycle on a baJconY." is what
we have heard. W. ueun you, bicyda ud decII cilain are not mOWlted on the
top of baJ-r raiIinp. WhaJi a hlP wind blowa one of theM dIshM off onto a yowIll
child, we doubt that the FCC will be there to pay all of the 1ep1 ud DMdical dam·..... .
WiU "No"," Scrvi« ktU4lly be ProuUUd'

Th.~ of a te*ommWlicaliona provider to uaip a CODtraet to anotIlM p.....
videi' be of peat~ .. you anal,. tha multlllwe1linlr W1it IIW'l<et.
M:,~ provid.... do not aetuaIIy providep~ or ..m.. tha pnlf*tlea with
..' thay c:ontrad. lnataacL tbey tum uound ud auicn their nCanily aqIIiNd
contraete to other provid..... This tranIaetion, wllich is eJicounpd by farced a_la... doee not aetuaI1, IIartMr the competitive p_ or czwta • _ vibrant
markatplace. .

CDIIClI&lioft
Apartment _WIity ..-'1IIaD&PN must be able toe- the t.t ..mea for

a liven _WIity &om a broad arra, of reJiabla pftlvidan. Forced _ aetuaI1,
c:ru* 1_ competition in the nwketplace.

The taI_WlicatiODe marUtplaCe is hiIh1, COID~tive ud ~tive prod.
uc:ta are cominl a10nI e¥eI7 da,. Aputmant commwuu. are taklJqr &dYaD.... of
theM new \II'OCI1ICta .1==10. &lid • __ appnpriata. But just .. auto auibn
do not put 12ft' &lid untried producta in can. aPUtment ....-fIDanaa-a need to
make ...... that a liven product will wwk &lid that tha ..mea will be then wbea
the l'rocluet bnab cIowD. Just beca a cIaime to be a tall c m'Dlicaliona
PrllYldel' doee not mean that tha procluete of that _paD)' Ibou1d have an au_til:
Ii_ to CIIIIl. into a Ii- apartment _WIity in the name of "tanani rilbte."

W. tapaat our pNviolu otatament which is build UJIO!l IIetUal~ in the
marketplace: acluaivity in a .....phic ... -wta iil_ CIIIIlpe!itiaD.Howner.
aclUlive c:ontraete for a IiYeIl communit)' aetuaI1y work to tha IieM6t of tha __
dent becaUM it alIowa an llplU'tIDent _WIity CIWII&IfIlIanap to neptlata tha
beet pouibl. c:onlraet for botli price &lid level of ..mce &lid it ....hlae _ providan
to econolllicall, enter a .....phic market &lid ~pete with _W.hr' Providan.

Mr. TAUZIN. Thank you, Ms. C....
The lut two witn_ represent cable and then broadcuters. So

we are pleased now to welcome Mr. Larry PeltaDa, vice pruident
of engineering for Time Warner Cable for your discuAion. Mr.
Pestana.

STATEMBNI' OF LARRY PESTANA .- .. .
Mr. PEsTANA. Thank ~u, Mr. Chairman, members of the sub­

committee. My name ia Larry Peatana. I am the vice pnWclent of
engineering for Time Warner Cable in New York City aDd I appear
today solely on behalf of TIme Warner Cable and not on the behalf
of the cable industry in general.

Time Warner CaDle's New York City's system serves perhaps the
greatest concentration of multiple dwelling units or MDU builclinp
anywhere in this country. In Manhattan alone, Time warners
cable system serves over 30,000 MDU buildlnp, aecountiDB for
850,000 residential units.nme Warner ia currently enpged in a
muaive upgrade of ita New York City system. Upon completion,
Time Warner will be able to provide additional tiers of digital sen-"
ice, including high definition television as well as high·sPeed cable
service.

Time Warner Cable hal invested milllOI1l of dollara to install ita
broad·band distribution facilities in MDU buildinp in Manhattan
alone. Continued ownenhip of these facilities ia i:rucial for UI to
offer a wide array of services to our customen.
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I would first like to spe~ to you"about the"·aceess to~pl'3misel
issue. A. you D14Y know,in many States, includin3 New York, cer­
tain video providers enjoy statutory acceasto premises rights. Moli
States, in enacting access to premises laws, have limited their ben­
efits to locally franchised cable operators. Thir is because Wlique
public interest responsibilities on f1'I'ncbiM cabl... operators such as
public access channels and universal. service. By contrast,
imfranchiaed operators do not have simllv obligations. In fact,
they make no secret of their policy to serve only uPacaJe and high­
density areas, a strategy often referred to as cherry pickiDg or
cream sldmming. '. ...•

It has been sUgpated that a national acces.to premi... law ia
necessary for video service competition to flourish within the Na­
tion's MDU buildinp. Such legislation raiMa thorny iaIueI relating
to taking of private property without just compensation and F-O­
motion of competition. CoJlll'ell has dei:lined to adopt such legilla­
tion in the past. We believe that the best aDDro&Ch ia to continue
to allow each State to adopt any appropriate legislation tai10recl to
address the unique situation f'acecl in that partic:Ular State.

Let me turn now to the related but ciiItiDc:t iaIue of Ice... to wir­
ing. An incumbent provider hal invested many thouIBnda of dollara
to insiall and maintain the internal distribution aysiem within
builcliIw it serves. Allowing a competitor, carte "lancbe, to higlij~
Time Warner's property for its own use and beneftt does not con­
stitute legitimate competition. Furthermore, if TIme WlU'IW' ia
foreed to turn over its wiring to a competitor for a~ unit
or building, then it ia precluded from using the wiring itself, not
just for video, but also for high-speed modem service, telephony,
and other alternative services. Any comJl8titor that wishes to com-
pete within a particular building shoulCl be required to construct
and pay for its own facilities.

In the 1992 Cable Al:t, Conazreu directed tha FCC to adopt rules ~
the positioning of wiring uwae a IUbac:riber premise. upon termi-
nation of cable service. A. tha legialative biItory mak.. clear, in an
MDU contezt, this provision was intended to apply uclusively to
wiring within the foUr comera of an individual resident's unit, not
to the internal wirina inItalled in the common areas of tha build-
~~. In conatruc:ting the rules, the FCC was will not to move tha

Ie demarcation point to the location of tha current te1epholl8 •
marcation point. Otberwiae, cable ~rators' abilities aDd incen-
tives to oft'er non-video services to MDU residents would have been •
destroyed.

, Unlike in a narrow-band telephony contezt, a broad-band pr0-
vider such as a cable operator must retain uclusive control over
its entire internal broad-band dietribution infrutructure if it ia to •
offer any combination of voice, video, data transmi.sion services to
MDU residents. In tha spirit of the new FCC rules, TIme WlU'IW'
is actively worldDg to reIolve the often contentiOUI luuas in thia
arena, such as shared use of building molding, coordinating insial-
lations in newly constructed buUdinp, developing polici.. to pr0p-
erly handle cuatomer changes in buildinp wDere we compete unit
by unit. ".

Finally, allow me to bri~"h!:ddreu the issue of uclusive con­
tracts. Exclusive contracts' . it the ability or MDU residents to
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obtain semea from competing providers. There is no COLRD8US on
this issue of ~usivecontracts to serve MOUs. Various cah,le oper­
ators, inc:umbent telephone companies, and competing providers
have taken poaitions, both for and againH exclusive contracts.
Groups representing MOU owners uncierstalidably 0ee any re­
strictions on exclusivity. Time Warner is prohibited entering
into exclusive contracts in New York City, which hu led to signifi­
cant competition. We would favor a ban on ezc:lusive contracts, so
long u such a restriction applies to all providers equally and recog­
nizes the sanctity of contracts.

There is just nj) legitimate. PJ'O"COnsumer reaIOn to disc:rimiDate
between providers when it comes to exclusivity. Similarly, any ban
on ezc:lusivityshould=~IY to all communications serviea;:.ual1Y.
For eumple, if the usive agreements between landJo and
video semce providers are banned, then exclusive apoeemmts be­
tween landlords and telephone service providers a1N should be
banned. Moreover, any ban on exclusivity must not iDterfent with
existing contracts. Accordingly, any such rutriction should operate
on a prospective buia only. .

Time Warner ftilly qrea that landlords are often the Il'Ute8t
impediment to competitive alternatives for MDU residents. If land­
lords were banned from ~pting consideration from telecommlJDi­
cation providers beyond the Dom1Dal for the spece occupied by the
providers' facilities, then the landlord would have a great incentive
to accept providers based on the quality of .mea o1fered to MOU
residents, rather than the provider offering the larpst piece of the
action to the landlord.

I thank lOu very much for your attention and I look forward to
your questions. . .

[The prepared statement of Larry Pestana follows:]
PREPA1lED STA'I'EIaIfI' OP LAuY Pl:8TAHA, VIa PIcI:IIiDzhT OF Il:NoDlaIDlo, Tum

WAIIIIZIl CABu: OF Nn YOIIK C1'IT
Mr. ChairmaD, m_ at tbe IU!l ml~ ID7 __ Ia Lany IWtau, VIce

Pr.id...t 01 EniPn at TIme W....... CalI1e atN_ Yeldt Cit)'. fD. tIIIa caNCIt)',
I am~ far i.- relatiu to tbe daip aDd~ at TIme ,,_
Cabl.'. dlmibudoD iDtrutructun.1A N_ Yeldt CIt)', much at tIIIa plui Ia in-II...
inside multiple dwelllq W1it, ar MDU,~~ in aID a- brow.l If
with just a few W1ita to blP-fta- with hwldnila"at UIIita. n.. W....... CalI1e m"
COIISt&J1tl" atleJDpt to .-dinato with otbor 9iPo piO'''' in N_ Yeldt Cit)' ttIIo
offer compatitiw altomati.... to MDU rwidmtIL I am hen to .-mUllicato to ,.....
Tim. WUIIeI'.. u ftIl u my _ iDdividual ,..plClit.. GIl __ reIau. to _
... to ~""..... aDd iD8icIe wirlDa. I......... tocIe" ao1ely OD bebalI at TIme W.....
Cable. &lid IIilI& OIl bebalIat the caIiI8 IDcI1IatI7 paUaIly.

Tim. W_ Cab1e'. N_ Yeldt Cit)'''''' _ IMI'haDa tbe JNatod_
centratioa. at MDU bni1clinp &D)'When in the COWltry. fD. M,nh."an .... TIme
Wam.... ca.bIe ayatoID __ 30.000 MOU=__ Ibr _
850.000~ WIitIL TIlDe Wam. Ia ClUftDdy in • IIIUIIiw uppda
of ita New York CIt)' .,..., wbicb, IIpCIIl COIIlpletloa, . allow us to pzvtide addl.
tioaal lien at dlcitil1 ca.bIe MrriI:e, UidudlDc HDTV, u ftIl u hiP apead ca.bIe
modem MI'Yice.

Cabl••yatom ucbltect:ure in aD MDU ae-U" izmIl.... thne buic aI.anla
Firat, then are the riser cablaa which typiciall" nm vertiI:aIIy tbrouIbout tbe beicbt
of the buiIdiq. At aach 0-. than ia uauaIly a jwu:tioD baI& or laCkbal& Fr- the
lockboz. .......to home nm cablaa are atoned ruDIIiDI to each W1it GIl that 0-,
a1thoqh a home ruD Ia aoaaaIim. abancl ..,. m.... thaD _ W1it. At tbe~­
tion point, the home nm eJltorll the iDdlYidual W1it, when tbe inside wlriq the
runs to ..ch TV set or other cleYi.. in the aubecriber'. pzemia&
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costa oC iDstaIIiq ita cIi8tribul:I,m iDCrutructure in· an MDU, it IhouId r.ot be f'on:ed
to llive up ClWlllrihip 01' control of ita property lO1e1y Cor the benefit of a competitor.

An incwDbeat proYider baa inwstecl lIl&IIy t!lo"18nda of doJlara to inataIl and
maintain the intemal cliat:ribution a,.- within any~itMrWL 1Ddaed.
Tima Warner baa apet many milllou ofcIol1uI to win the· of MaDhattaD
alone, and it is clear thet TIme Warner mun retain ownenbip the wiriq and
related equi~ant in order to JI- ita in_t. AIlowiqe comDetitor carta
blanche to hijeck TIme Warnera property Cor ita own uae and 6eneftt doH not con­
stituta lellitilllata competitioa. FurtberDlon. it TIme Warner is f'on:ed to tum over
ita wiriq to a competitor Cor a Jlartic1llar unit or bui1cIlna. lben it is Jlndwlecl froID
ualnc the wiriq itielC. not.luat Cor video, but &lao Cor biP apeecI cable IIIlIdem ......
ice, te1~~,.. and~ utarnatift .-.I-. An)' competitor thet wiUIee to _.
peta wi . a partic:ular builMnl IhouId be requincI to -.tract, and pi)' Cor. ita
own CaciJitieL

In the 1992 cablit Al:t, ConKr- cIlrectad tbe FCC to adop& ruIee~ tbe
diapoaition of wirinllnaida a lubacriber'a~ upcIIII tanilinatlaD at cable ......
ice. ~ the lePalative hlator7 maUl clear. in the MDU contat, thla PI'CI9ialaD ...
intended to apply aduaiftl,. to wiriq inata"ed witbiD tbe fllur of an indl-
vidual reaideDia'" unit, not to tbe internal wirinI inlItaned In tbe c of
the~ In ita Initial ilnplam_tlaD of tIiIa plo.·dm

, tbe FCC ... Ira- to
lellialatiw intent. It _b"aJvid ruIee that p-' a cable ......tor I'Na NDOiInc
the wiriq inaide a tanant'a unit, when that neident UrIIIinat. cable -w:e,~
out flrst cilFerinI to ..u tha wlrinI to tbe MDU neident .t • __,N. IIri& .

Mon -tlL. tbe FCC baa .,anded tbe .... of thla plo.·..- ...0~ ita
Initial intent. Tbe FCC ilnPJO.JNir!,. adoDted piecedural~ relitinl to
"home nJD'1iiriq-tbe wlriIIIr III the MDU .....inll'Na the « j\Ull:tlGD loa.
t!uouIb the CllIIIIIIOD til tbe b"ildln.. to tbe i'eRdala' cIftIJinI nnit.
Th_ "hOlDe nJD' rulea~ that tha altar receiYinl DiItice froID the paope1V
owner that it dam- unit-by-unit ... bui1cIlna-b)'-bui'clinl $tlaD, tbe cable~
erator mun cbaaee _ of thrw opa-__ the twe,abedOD tbe
wirinc, 01' tm., ..u the wlrinI to the landIard « tha ..... •

On their Cace, theae ruIee do not aDD1Y wbere tha cable operator baa • I.pl ript
to retain ita Cacilitiea in a bnndlnl alfai' •~_' r .u-tInuM~
.. is the _ in New York State. In praCtIce, Iw•••u..t,:.,FCC baa ilnp:epaiJ
shifted the burden auch that cable opera.. couW be to obtaiD iIQwIi:tilIa
from e COIII't~ lime the cnon.nbip oftha cable opentor'a~ is qllqlMa.atlliri!l'D'!'wd.d

n.- ..... ruIee &lao operata auch tbet it an incuIntiult provIder'a biIme nUl wirina
is inataUed witbiD certain catllllri8a oflNi1dlM matrial; it 11 ............!1Jr~
ina lible and tbe iDdmduaI unit .......t Jiaa tbe z.lIbt to Mq!Iin errs'bt of
the cable operatora' Cacilitiea, wbIch I. III11N ..... himdreda cil..Olllald8tbat
residenra unit. TIme Warner ia con/Idl"\ that tha courta will nltlmata17 deta: iM
that th.- rulea _ DDt autlwriaed"" CIlLIII_ ill the 1992 Cable Ad. . -

The FCC ... wiN not to 1D0iW tbe cable ----:-aaar:t In tbe X-tioD of tbe
current~ .wa-tion POint, tbe IIIIiniIn1ua of ant:I7 (typIcaily _
whare in tbe be ant of the MDt». Had tbe FCC the biooIuIIiuId jloiIIt of
dem.....tlaD to tbe IIIIiniIn1ua~ of eDtI7. cable abIIit)' and ~tifta
to offer DOII-video~ to MDU rid ta -W beft beaD d b4;& UnIiJra In
the aanowband te1epbaD,. -tm. a III .....~ aada ... cabie OI*'I!tor
muat retain aduaift ..... _ ita _tire intainai ....dbend dIatriIIutIIlD Inift.
struetIUW it it is to o&r ...,. com"'natlaD fill ..... video and data trw_iwillD IW'fo
ieee to MDU n='danla one. it ia f'on:ed to tum _ Ita _tire diatributiaa nawork,
there is no _,. Cor it to PJO!!o!I! any of theae .....aa to the MDUa rwideata.

In the apirit of tbe _ FCC rUiN, TIme Warner 11 adiftI)' .w' Inl to rwalft
tha often~_... In thla anna aucb .. tIwed uae of blljldl ... JDOldIn&,
coordina~ inlItailatiODa In ......,. ClIIIIlzu&ted or rwCurbIabed bllilcltnp. ind cInw1­
opin( poiicWa to paopuI,. bandJe c"".er cbanpa In blrildlnp wIleN we compete
unit II)' unit. ..

EXCWIIYrI"l

F'mall,.. aliow me to brIe4,. acid _ tbe~ fill aduaift contncta. The FCC ia
currentlyco~wbathr and to what~ It abouId aliow MDU _ In
enter into aduaift ...-enta with cable operatAln and other video prooridan to
offer service ill their bUiIdina. rand10rda haW uped that a ban 011 Iliduaift COD­
trac:ta would Intufare with tlIeir abIIit)' to manap and m.xim;. the ..uu. of their
propelt)'. On the other hand, aduaiw __ inhibit tbe abilit)' of MDU ......
denta to obtain serricea &om comDetinlr provlderL But ... aucb an aduaift COD­
tract cannot pnclude the inevitable onilauPt oC competitioa. In ita rwcent proceed-
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inI dealina with the iD8taIlatloa of 01J'-air recel'-tloa devi.... the FCC made cl....
thet MDtT resideDta have tha riP&- to iDItaIl DBS receptioD equipment in their
UDita, for _pie, lIVeD in -the face of an ezduaive CODtract~ tha IaDdJord
and a cable operator.

Thare g DO CODMDaUlI oa the iau of ezduaive CODtrae:ta to .... MDU.. Some
cable operaton have U'IU&d that ezduaive qrMJIIenta an Dec..ll.,. or uaftU for
the efficieDt marketiDI of MrVice and Ibould be permit:tad. Other cable operaton
favor competition OD a lUllcriber-by.1Ubscriber bUill and have U'IU&d that MDU
ownen abould DOt be permitted to limit ..- to buiJd'Dp by M1linI ezduaive
rilbts.

Similarly, altamatlw pnMders haw taken diverpnt poIitioDl 011 tbia iuu&
Many ........ that 1oaI·tarm aduaive qrMmenta an ae-.ry to eD&b1e u.- to
succeutblly cheneap iDcumbeDt cable operatorl, 10 they abould be allowed to ental'
into ezduaiw CODtnctI, but cable o~ton abould DOC. 0tIMnI op.-e all ad1uIiWI
CODtraetI. U'IUiDI that aduai'rity IS DOt a I .,. to promota competltift entl'y.
Stlll otban faYO!' allowiDI all pmiiden to ental' in to abort-tarm aduaiw CODtrae:ta
of DO more thaD tift ,.an, but wuWd ban 10Dpr tarm aduaift CODtraela.G~
"'I'reoentiDI MDU _ ~ apJ*e any,.gjctloaaOII~.

Tima Wamw g prohibited f_ entarinl into aduaift CODtrae:ta in New York
City. We wauld fa..... a ban OD ad1uIiWI CODtnctI, 10 10DI .. ew:h a ..-trIctloa apo
pu. to all pl'OYiden equally and~ the -uty of CODtraela. n.- Ia ju8t
DO lecitlmata. II_mer__ to~tabehl_ providen __it_
to aduaYity. SiDIilarJy, aDf ban oa aduaiYity abould appl1 to all COIDIDWlicatioDl
eerYicea equally. For .....pJe, if ad1uIiWI qnemeDta blitw_ IaDdlonIa and video
MrVice pnMderI an ""DDtid, then aduaiw &lNd!eDta bet_1aDdlorda and W.
phone MrVice pnMders aleo abauId be be"DK Mor•••, any ban .. aduamty
muet Dot modify or abropte 8KiatlDC CODtraetI. 10 .. DOt to violate the CoIIAtltutiolL
Al:cordiDldy. any ew:h ,.gjctloaa=rteoa a paoepecli.. beaIa=-=

Time Wamw 1W11 .... that an ofteIi the IN&- im t to
competitive altama_ for MDU resideDta. If IaDdIorcilI __ banDed _.-pt­
inI coDSideratioa form te1ecomm1IDicatioDl p-'d_ be,oDd tha 1I"IDiDe i NIlt for
the space occupied by the~ faciIltl-. then the laIIdlonl -W haw alN&t­
II' inceDtive to ealect P'"iCIen beeed .. the quality at..w. o6red to MDU ....
deDta, Nther thaD tha pnmder ol!'erlDc the Iara-t .... at the actloa" to the 1and­
lord.

Thank you very much for ,...... a_tloa, and [ look foruuarcl to your quat!-.

Mr. TAUZIN. Thank you, Mr. Peatana.
And. finally. Mr. Mark Prak, spec:ia1 COIUIA1 to the National A.

sodation of Broadcaaterl. a~ of Brooka, Pierce. Md.endon,
Humphrey. and LeoDard in ReJejgh, North Carolina. Mr. Prak.

STATEMBNT 011' MARK J. PRAK
Mr. PRAx. Thank you, Mr. Chairman, rsnki"l member. members

of the committee. It is a p1euuft to be bent With you this morniz26.
I am going to foeua a little more narrow~c:my commenta thfa

morning. AI. perhapll the chairman was in' tinlJ. this issue pta
described bro8dly as forced acc.II or competitive ecce.. And [t is
certainly true thilt you can linen to adJectives and figure out wbent

, people are coming from. I gueaa If I were asked to~ in that
process. I would say that I am the only peneliit here talkiIIg to you
this morning who can be fairly characterized as ta.lkiu to you
about univer8a1lif"UlIe ecce... because I represent the NAIl. which
representa the Nation'1 televiaion induatry. amoll( other things.

And we are bent to talk to you about a provilion of the law that
we thought already ftDd thia problema. It is a much narrower fix,
from our point of view, becauae there is no queation that section
207 of the Telecommunicatiolla Act of 1996 was designed to allow
every American citizen, regardless of their income or place of resi­
dence. to be able to receive the signals of our free. over-tbe-air.
local television stations. And. as you know. section 207 required the
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FCC to promulgate rules ,to prohibit restrictions on the use of good
old fashioned televi.on antennas for that purpoee.

The FCC, after a couple of years, adopted IOD1e rules and, in fair­
nell to the Commission, they go pretty far, but they don't SO far
enough. Where you really get down to focuainl in on the ruJea, is
that they do leave some persons in our country, who reside in mul­
tiple unit dwellings, apartment or condominiums, I gIle.. we have
come to call them multiple unit dwellinp, for those folks, there are
situations occurring now where they are being denied ........ to
free, over·the-air loCal television.

Why should you care about that? Well, I think every member of
the committee should be concerned about that for a couple of rea­
sons. The first· is that when you understand how people receive
video in our country we know that 87 percent of the country is con­
nected to cable; 33 percent of the country does not chooee to sub­
scribe to cable; and when you think about that univeree of people.
I think it likely that, for many of thoee people, they either can't af­
ford cable or they chooIe not to purcbaIe cable. But for those pe0­
ple in that uniVerM of folks who reside in MOU.. we are now lOok­
mg at a situation where such people can be denied a_i to what
has become the universal lit'eline eervice. And I say that not as an
euggeration.

I was looking this morning, before c:omiD6 over here to Capitol
Hill, at electronic media and I see picturel of the tornadoeS in
Oklahoma. And I see headUne. that say: Twister tabs toll but TV
w~ helped. Well; when you get right down to it, we have a
Federal interest and a natioDal telecommunications policy that
calls for the ezistence of an emergency alert 9Item. It calli for a
means by which, if the President nHda to, lie can communicate
with everyone in our country. It alloWilocal television stations and
also local cable systems to ~S:.~.letting people know when
there is a tornado coming, an , or other natural diluter
or unusual weather that requires people to take cover and look out
for things. And that is where me, over-the-air te1eviaion comes in.

As many of you know in your districts. there are te1eviaion sta­
tions who operate street-level accurate DoPlh~ weather radar. I
mean, it is amaziDg when you watch the wea at night, and that
is one of the things almost all of us do, is you can see the ab:t
of local weather personnel to predict where things are going
even as things are happening, they can show you down in my mar­
ket where I five in North Carolina, they can show~ what streetl
the storm is coming toward. So it is very helpful In letting people
know to get out of the wey.

It seems to me imprudent to have a national system of this~
and to have people who can be excluded from it by virtue of cholC81
made by landlords. I don't think this was a problem, frankly, ifyou
go back and think to _y telecommunications has lZ'Own so explo­
sively. Prior to the early 1980's, when cable was really growing and
hitting its stride, most landlorda had a master antennae for all of
their residents. They wanted to be able to provide this. It was only
after they had been going to eeminars on there's money for you in
video provision to your tenantl that we start having theee pr0b­
lema with seeing even local television signals delivered to residents
ofMDUs.
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So how shall we solve this problem? Well, we have got another
component of the problem l dOn't think it ia as complicated as the
landlords make out but we are also engaged right now in this coun­
try in building out a new digital televiaion system throughout the
United States. That system and all of the congressional and FCC
policy judgmente that have been made are baled on the UIUDlp­
tion that every American citizen, if they need to, can use and ac­
cess a rooftop antennae for =se of receiving local televiaion
signals. So we have got a s' 'cant Federal interest, an interest

. that I know ia of concern to . committee, in seeing that this not
become a problem.

What dO we ask you to do? Well, we say the FCC got a little
timid on us, with all dus respect to Mr.~ and Bm Johnson,
folks at the agency. We think that the landlords cowed the agency.
If you read section 207, it ia pretty straightforward. It doem't say:
prohibit restrictions that would inhibit the use or impair a viewer's
access to televiaion if'you think it ia a good idea and if there aren't
any complexities involVed. It saya do it. And what we got wu a 10­
lution to virtually everything that I think ia a~ workable rule
for which they are to be ~tulated, but they didn't get over the
last hump, which ia the MDUa, which, as both the chiirman and
the rsnki1Lmember have noted in their opening statements, are
critical to system working the way it ia intended.

So I guess I would say ia that one of the tbinp we would ask
you to do, we think the rule we proposed to the Cl'II!missiOll wu
simple, reasonable, and straightfOrward. They did not adopt our
rule. There are petitions for nilemaking pendin« or for reconsider­
ation of the final order, peJ1ding. I guess,- Mr. Chairman, if I c:ou1d
tell you what we at the NAB woUld like to have you do, ia we
would like to have you put your arms around the representatives
of the FCC and tell them to go back and it ia all right to go ,b-d
and adopt the approach that we have advocated.

And I might Just say at the ending hare, before we get to~
tiona, that the fact ia the rule we have taken and IlI'OllOSed wu de­
signed to leave the status quo. in terms of indivicfuaf buildinp, as
much as possible, in the hands of the individual building owner. If
they use a master anwlftae, they have to. First the tenant hu the
right to use an antennae. If the buildin, owner doem't like- that,
they can provide a master anumn'e, which we all know for many
years was no bit( conbo,...,. If they already have an lU'1'8JIPD18Ilt
with cable televlSion to ~de we know that local broadca-t siI­
na1s are carried on cable television then that.would be good enough
as well.

, The key point, at the end of the day, should be that every Amer-
ican citizen, reord1esa of whether they live in an MDU or stately
Wayne Manor liave the ability to access free, over-the-air local tele­
vision. So I will say that. I Will leave it at that. I don't think it ia
near as complicated as my friends who are real estate interests
make out and I will be happy: to respond to questions.

[The prepared statement of Mark J. Prak follows:J

PR!:PAllED $TAnMEN!' or MAllIE J.~~TO TBII NATIONAL
ASSOCIA11ON or

Good mominr. My _ ia Mark Prak, aDd I .PJ*l' oa behalf of lbe Natkmal
Auoc:iation of BroacIcutAln. NAB ia • non-profit, IJICOrIIOI'Ilted ...-iatioD of 1aIe-
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·CoDIIDnnjceticw Act 01 19M, • ' •• doeL 11••'7 UAC.I16L
'SiJaIi 1lqotr twI Order. 41 FCC 148, 181 (19621; _ ..... 1Vl'JN.rv, 11111. .. FCC, ... r.2ll

1521, 1523 (D.C. C1r.~~
'1d.
':IV .. Cab" FlIClboo4 (W.....,. 19M..t.), P. ......
'Second AMwd1lapan IVIdao~ FCC ~1 (Pel t'D ... 11, i_I. Il

p. 2,'3.
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Commiaion bu Ie(. a ppm, hob ir. the implamar.tation of &ct;on 207 to the d..­
radation of .",....tha-air b*"C&>ltinl which, of coune. depend8 011 vi•..,. baUiI
abl. to install aJlCIlIM antannu. . •..• .

V. TIlE cOMMISSION HAS rASHIOJiBD-A 11UlEE-P,uo;: TZST our or WHOLl: cwm WHICH
." fINDS NO"si.lPPoRr IN 111& LEOlSI....TIVE HISTORY

Th.' Commiaion,appliea a tluw-pan teat in ,.v.luatinl wheth... to probibit-_
the-air antanna trictiou with lWJlllCt to "COIIIJIIon uuI nstricted" of rental
proJlerlY. s. Second R&O, at 17 ("W. IInQthat SactioIl 207 obIlaw ua ~JI-
hiblt restrietlom. on vie.... who wish to install. ~tain or 11M a stction 207 J'lIo
coption device within thm leeeehold becallM tlda doee not impoN an afIlnDatift
duty on property ownon. ~ not • ta.kinlr of privata property. aDd doee not p_t
seriouajlraetlca.f problema."l.

The CommiMion'1 .....tion of a three-part teet in _plyiDc with the dincttve of
Section 207 ~ IlJDPtomatic of ita rWldlmotDtaI~ of the nature of
the laIIt before It. Co~ di1'ecWd the Commjqicm in Sectloa 207 to edopt rulee
prohibitinl all nstrictiOD&that impair a vieftr'1 abl1lty to recem the IIp''Cifled
video proaramminl servi_ throueh __u.air receptioD deviceI; Concrea did not
direct the Commillion to pick ana chooee aDlO>II the reetrictionI to bi probibitad,
yot tm. is euetly the reI1Jlt which the CO'"miMion', application of the tluw-part
tat 'o1da.wlth respect to eech element of the CommiMion', three-part teet, the ComIDiMiaa
banda over backwania to avoid the atraiIbtforwud intll1lretation that the plaiD laD­
guap of Section 207 _pela. It M ihown below, whenp~ analyzed. even the
facton COlIIid....t by the Commilliaa IUppon 0lttaMi0D of the SeetioD 207 rulee to
all vie_n, includiq tananta in multiple d..Wq Wlita with IIIl _ to a patio
or balcony. .

A. The CommiMion'1 Conetructioll of SactioIl 207 to PrvGiIlit Requi.riq AftInDatift
Action by Landlorda Miaonmu.s the M-ni". of the Statute.

In diKuMiq ita authority under Sectloa 'JIYI. the Commiuioa conduded that it
did not haft authority to ""luire alIInaatift actioaI by IaDd1orda:

"Section 207 autbGrriHa the COJ!lmiMioa to _ reetricti=a; Sectiaa 'JIYI
doea not authorise the Commileion to impoee~ alIInaatift obUa­
tioDi on a property owner or a third party to enable the vinw to 11M a SectIilD
207 device. Inter'pretinl SactioIl 'JIYI to srant view., a rilbt of _ to~
common or reetnCtad _ p~ for the inItaIJation of the vieww'1 Sectiaa
207 device would impoee on the laild10rd or _Wlity auoc:iation a c1uty to
re.IillClUiah pOll_ion of property." Second MO, at 131.

B0C81UO lb. utanIion of Sei:tiOil 207 to _on IJId -uIctad _ would entail
aIlowinl the placement of antannaa in _ outaida the "control" of tananta, the
Commillion reuona that~ ~~ with the maDdata of Section 207 to
(only) prollibit rwtric:ti0lll. In other worda, the "-miMion 00lIC1ucIM it bu author­
ity to "prohibit" but not to nquire aftlnDatift action by third partial, iJIclucIinc
landJorda.

Thie readinl ~ a hyper-tachni':al IIUIinI of Sectloa 'JIYI which caDIIIlt be _
tainod. While lhe CO'"miMion ia, of COlUW. correct that Section 207 doee IIlIt -ue­
itly authorize the CommiMion to requlre action by third partiea, Section 207 aoea
require the Comm1uion to 'imlbibit nstrictionI" whenwir thq ilia]' be found. In
the face of tm. clear lOIIialaUft dinctioa, there it DO~ for. the Commiuion to
refuse to <:any. out the~ under the IU* of an "alIInaatift obIiptioaa" teet
of ita own mallinl-

Moreover. II a matter of I'OIl!!aloJ7llnfl:1nc, it ~ clear that the Commileion couI4
adopt a rule which Jlrobibita iaI1 nstrictiona without maDdatiq aD)' IIMCi1Jc action
aD the Part of multipled~ Wlit-. other than to abe)' thllaw. t1 In the
ond, ho_, it ~ clear that the CommiMion'l c:oncern with manCIa~"aftlnnatift
obligationa" by third partiea con1Iatal into ita "takiDp" analyeia. The CommiMion
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conc!udn that the eztenaion uf S3cti0n 207 to all telW1ta ww1~ caUN 1lIDdIordI! to
"reliDquWll'au••on" of comma' and ..trieted I'fOIlerty, wbifh, under tile Com;
miSIIion', anAl",~MDta. taJdDp iuue. Aa CIiIc:Uued below, the Cammi.
sian miscoD,_ con f.:i~;mt in ita conaideration of tI'.a .:.aJdDp iuue. III
any ......t, the Commjuion I' an II]: intracIuciDC a quutolaldnp Ual" in
ita dixu.uion of its all.tbority to·lJIl.-e aftIrmative abliPtloDiI" on ibird part:i-.

No matter bow ane s1i_ tba ;uua of "aftlrmative abliial:ioDl'," .t.ba CammiMion
simply erred in misc:oIlItruiDI tlie mandate of SactioD 207. SactioD 207, pl'OJMll'b'
construed, dirac:tI tha Commj".o& to adopt rulaa that prohibii all roatril:I:lmIa, Jritll.
aut distinIWabiDI between clusa of viawcrlI or the euthmw of such ramid:ioDL
The Commission claarlyerred in applyiDa an "aftlrmatlw lIbIlPtIons" teat and in
conc!udiDI that tbia teat praciudad eztan8ian of SactioD 207 to all reatricti=a im·
pairiDI a_ to Oftl'otb..air video pnlIrUIIJIIiDc.
B. The Commission Erred in COlIC'ludiq that Extmsion of SectiQD 207 to Cam"on

and Restricted Area IJIIplicalel the"'l'akiDp CIaUN
The Commj,.on committed plaiD and obvious emil' by~ that tha par M

lakiDa analyllia of Lomto P. T.~ MGIIIuJ#IJII CATV~ 4li8 U.s. 419
U982J, would be impUcated by estendiJiI tha SactioD 207 rulaa to an tenants. n.
Commiuion fOUDd.:

"If__ to ezteDd our SactIoD 207 rulaa to parmit a tenant to haft aduaift
poI,·.on of a portion of tba coml!!O!l or raStrictad _ plopaRJ .m- a
leue baa DOt invited a tanant to do 10, tha tenant would~ that plop- ~,
u an "interloper witb a ll'ftftIDlant U-" tbsreb)' ~tiDI facts Inel I''''
to tboM p.....ted in Lomtu...

Under tbMe~ _ ...... witb tboM comm_ that IJ'II!.8 that
tha pennanent phJWical ~tioD, found to CODItitute a,.. M laidDI in~
ap,..... compaiab1e to tba.p~ occupetion of the common and NiItricted _
ceu ..... at iaue here." &ct:iNt RetO, at,.39-40 (f'ootnotea ClIIIittsdl.

This conclusion is unteDable in the f_ of die 9W1 DImlW~ upaa wblch
LoMt<> wu clec:idecL Indeed, tba facts of tha p.....tp~ tha~
hibition oC restrictioDa on the iDatal1atioD of onr-~airantenn·· _ ".mGII &ad
restricted property by 01' GIl babalf of tenants wen apr b' rll ,ad by tha
Loretto court. .

In Loretto, a state law provided that a land10rd could not interfere witb tbe iDstel­
lation on his property of cabla tUYi.IioD facilitiM by a cabla operatai'. Sill'ifl"Dtb',
tbe state statute at iaue did not .... the tenant an,. .6 hie JIlvpa ~, riP­
witb respect to the cable tUYi.IioD iDstallatloa; instead, tba cabla compaw, "'" dw
Ie"""', owned tha iDstallatiaa. This flIct __ deemed cIIa1loIitift bt tbe~
court. The court apreuly declined to opine .....-niDlJ the ,.peed,e pI",*~'
rillhtl of landlords verna tenants, which is the precise Iaiua pz-ented balL Iia ...
termiDiDg wbetber the statiite at iuue CODItitutid a pm»anant phyejal aocupatiaa
of tbe landlord', buildiDc by a third party, tbe court nat.d:

"If [tbe .tetute) recjuired landlOrds to proYida cabla iDatal1atiaa II a tenant 10
desire., the statute miIlht present. dilfarent quest:ion &am tile quastIoa befcn
us, silica tba landlord -aid own tbe iDstallatiaa.~ WauId lift the
landlord ricbtl to tbee~cr:aant, manner, UN, and paeribly tile ~tillIl of
the iDstsllation ... The would decide bow to comply witb appUcable po
emment recuJatiou caDCIfDiDI CATV and therefore coWd minimi.. tbe p~
ical, esthetic, and othar eft'_ Of tba iDstallatiaa." Lomto, at 440 Do 19.

In coDlideriDI and~ to diaI:iDpiah tbia~ tha Cam..mwissi_on!" en-
gages in a clauic lIlWIlple of cilI:ular reasoni.... 0 that tile -JItiaI! of
the hypothetical contsiDild in DOte 19 __ that the would own tba iiIataI1a.
tion," tbe C"mmi,.on concluded that 10 10... !'.I tba tenant ownld tba .-ption de­
~ce placed in a common 01' ..meted area "tile landlord', or usociatiOD',~
would be subjected to an uninvited permanant pbyaical occupation." Scctnid RetO,
,t '143. This _sonin, completely beP tha real question. The determinative flIct in
the LoMt<> hypotbeticiU __ DOt that tha 1andovtDer would own the iDatal1atiOD but
that tha cabla opera_ would _ ....Ii the iDstallation. In otber words, the dater­
minative fact in~ .... that a third party to tha land1ord1teDaDt relation,bip­
the cable aperator-would own and control the iDstallalioD.

The Lomeo court apreuly alIIrmed tha ·Stete',~ to require Iandlorda to
comply witb buildiDc codas and PI'OfJiM utiliIy COIlIICtioIiI, mailbox-, IIIIOb dat&oo
tors, fire eztiDIuisbers, and tb. lib in the common area of tba builcIlq." ref. at 440
(emphasis addild). In tbia reprd. tba eztenaion of Section 207 pnemptillll to com·
mon and _tricted ..... of apart:mant buildings involvea tba r8platory modif!_
tian of tha relatiw rillhts betwHn landlords and _ts. See Lomtu. 458 U.s. at
441 ("We do not ... quutlon."tba autbority upboldlD,a State', broad power to im·
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paM .ppropriate ratrictlOll8 upon an owner'.... of his property."l. :t is completely
inac:curate to UIUIDe that tenants .IaDd in tha 1IJIl. shoes u thiI d par1:ia with
respect to their riPts in cilmDIon an~ ~cted areal. For IUIIIple, abeant an ex·
p.... proviS6D to the conb'U'1. leD&Dts ha". the implicit riPt to __ aad ....
certain buildiDc common anu. u • _y of -mt1 betWiMD their "Ilnd1ockecl"
unit and the _ outside. 8ft 49 Am. Jur. 29 LtJtuJlord and T•....", §§828 <U196l
("When property is leued to ditfenlit leD&Dts aDd the 1aDdlord re\aiDa contral of
P....I....,.. halJ_,.. stain. etc.. Cor the COIIIlI'on .... oC tha~ taDaDts.
each tenant has tha rilht to make .......nabl..... of the portion oC e:Ji'-- rc­
laiDIcl for the common .... of the leD&Dla."l; _ ilL .t §661 <'"l'!w ord·. inter­
fel'lllCl with the tsnant'. riPt of _ and aiat... may constitute. coaatructi".
eviction, lIpICiaI1y in _ of the 1_ oC I'IIOJII,I or .partmlDts in • builcllD-."l. Ten­
ants are abo entitled to an implied riPt of --t1 for the .... of CllDIfuite aDd
piJ* tbrouIh • buildiDc for utillt1 IVYi-. .... iC it iDdudes soiDo 8Dlarpment.
Id.••t §832-
Sf:. in. Y.. o.C~n~ 503 U.s. 519 <l9ll2l, the Supmu Court

coDIi • rIIlt contra! that prohibited mobile hom. pub I'rvm tenni­
natiDl _·nei.. uncler cutaiD circumstances. Despite the fact: that the eft'ect of the
chaIleDlld onIin·__ that taDaDts ..... alIOftd to~ their 1aDdlIlrd'. prop­
ert1 over the landIord'. objectloaa, the Court round that the ord1n._ c1Id IIlIt oon­
.tituts • compelled pbJSicel occupation at 1aDd. The Court IIlltId that the statute
"merely NIlU1atald) petitioMtw" .... at their land '" fllUlatiDI the relatioasb1p be­
tween lendIord and taDaDt." Ill. .t 528 <emphaaia in ortpna1). The Court _ on
to aplaiD: "When • 1aDdowIIar decides to rIIlt his land to taaaDta, the ao-ument
m., ... reqIIira the IaDcIowD.- to accapt leD&Dts he does not lib without .utomati·
cally heviDl to pay compIDAtlOD. Ill. .t 529 <citiDI H_ of AII4nItI II... 1M. o.
Uniud S_. 3'79 U.s. 241, 261 (1984».

Hen. the -.Ion at tha SectiGIl 207 niles to an taDaDts -wi oab' conatituta
• I'elIU!ator1 mocWlcation at the rilhts U be_ landlords and taaaDta, which
c1ear1y d_ not Call within the r- .. taIIiDp analyU. The m-aioD or the Section··
207 rul.. in this contat DO IDOI'I conatitutll • takiDI thaD does the Nquiftment
that landlords iDstaII lire cIetacton. lire spriDlden or ",.i1""," Such NlUlator1 in­
trusions on the property at. 1aDdlords are CODIlR8Dt. with the -waled natun or
the relationship iuul ani penniuibl. -aeed atao-antll.uthorit1.

C. TIl. CommiaaioD ErncI In PIaciDlI Reilinel On What It Tumad "Practlcal Pr0b­
lema" or ImpI.aantiDI SactiOD m ~ptloa

In rejectiDI the at the Secdon 207 niles to __ aDd .-trictad pr0p-
erty in MDU.. the C_miMiOll placed sr-t wailht 011 _lied "pnct:Ical" bil~
mentetion problams with IIICh • rule. With respect to its .uthorit1 to conaidar im­
plementation ianea, the Commisaion concludad: "Conpaes ..". the C_misaion the
discretion to devilS .... that -wi not _te eerioua practical ~·in their
implementatlOD." S«aIod UO, ". The C_misaiOll haIId this CODduaioD 011 Sec­
tion 2Or. diNcti-ta to ~uIpte -watioaa "purauant to Sectioa 308 at the Com·
municatiOll8 Act or 11134." SactiOD 303. in turD, au~ the Commisaioa to pro­
mulpte fllUlatioDa ·u puhUc coaWDience. m- or DlClsait1 requU-." Commu-
Dicationa Act, 1308, 47 U.S.C. 1303. .

In 10 holdiJll, the Commisaion unci in concludiDI that It dIscnt10Dary .uthorit1
_nded to overridlDI aplicit CODII" ......1~ Section 207 dlncta the e-­
misaion to adopt ru1II "prohilritiDI I'IItrictioDa" that impair the reception 11I_
the-air video PJ'OllrIJIUIliD IiIDIia- The C_misaion. m.-. Gl-WY inter­
p..led this _miM u ;CIt Nad, "iC,.... think it'•• lOUd idea and will not _te
practical implamantetiOD plObleml. adopt niles prohibitiDll'lltiictiona."

In tlUth, the C_mi·m has identifted practical problama with aztIDdiDI pro­
emption to _ and .-triclecl ...... HoWewar. thesa plOb" caD be ICliwd '"
MDU OWIIG"I tham...". quita eaaily iC the COIDmi.aion.u~ the lDItaIJation
of • COIDJDOD anteDDa, u~ '" NAB in ita 0fiIiDal comments aDd u .po
PlOYed br.::::::-O'l in its OIl~ in this pre CII'hl with ..
_pact to thet voluntarily IIDdertaka to iDstaII • common antanDa. In aD)'
event, the fact: thet multiple dwelliDl unit OWIIG"I may be iDCODVllliencad '" the_·
teDlion of the Section 207 ru1II, or that ouch _ may ha". to make ar-
ranlemenla with their leD&Dts concaroiDI the .... or common and restricted .
in no w.y diminilhal the explicit ConpWoionai diNcti-ta to _bUlb niles to "pr0­
hibit ...trictiona" which impair • viewer'a abillt1 to rocaive _tha-alr IiIDIia-
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