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We are at a loss to understand how the nents of forced build-
ing entry could ask this committee or i thilCon?utoinjoct
a static regulatory regime at the intersection of the business and
telecommunications.revolution. -

If there is an issue that has arisen with the tenants in
Charles E. Smith buildings between ourselves and
communications issue, it is where the telecommunications indu:ﬁ
has indeed turned us down because not all of our buildings nor
of our tenants are viewed by the industry as being a desirable busi-
ness investment from their pcrl?edv. Now
can understand it and, indeed, I can accept
happy. But what I can't accept, Mr. Chairman, is their desire to
haveaonc-cidedng::ﬂformﬁuchabemﬂtforthmwith

fi opinion, would be

&8
»
]

the other upon
located throughout this country of ours. Even with the difficulties

care of., : .
'ﬁs%ryinda' Aoy mdmwl:k;?ﬁlmlnfut,m of v
in sire for a guaran ' some
colleagues were hoping that I would be able to with ;ﬂ
today a bill for a 100 percent occupancy requirement. But that is
not a reasonable request.

Mr. TAUZIN. What the heck. -

Mr. Brrz. But as this committes and the Congress has stated be-
fore, guaranteeing business success is not the role of government.
BO would like to suggest that the CLEC indultrymtcnuch

cation effort to bring those perha prngudwmmbnnofou
indmtryforwudtound.nhnd?hobm to both their com
nies and their tenants of the competitive environment that we
agree is so important to our national intsrests.

Thank you very much, Mr. Chairman. [ would be happy to an-

swer any questions.
(The prepared statement of Brent W. Bitz follows:]

PREPARED STATEMENT oF BaeNntT W. Brrz, EXECUTIVE ViCE PREAIDENT, CHARLES B
SMITR COMMERCIAL REALTY L.P.

INTRODUCTION
Chairman Tauzxin, Mr. Marksy and members of the Subcommities, good
lmamtmummmumnmmm
L.P. The Charies E. Smith Company owns and mansges over 38 million square fast
of property. We sarve in excess of 2,000 tenants and we more than 1150 in-
div?ldud-,dthwd!neﬂymthzmd:mnm
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- - BACKGROUND
Todsy | have the privilege of on behaif
y “‘“‘?*;', T
MA, | currently serve as & ssnior m
Cmdlundmh:gpoinudwuﬂ-ulndnpmﬁw
with the C-LEC industry represented

Advisory

in mestings earlier this spring that we

- by Teligent.

rofessionals tha i B

P t comprise

tion International.® At BO|

ent
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Orrice IUILDm NEED ROBUST TELECOMMUNICATIONS OFFERINGS

Just as the telecommunications industry has been

improved, by competition, our
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Seven of ten respondents answered when asked if would be
R sbaa i 7 e v gl I i e ey Ao

wi to ;
- added to their building.
" NUKBER OF PROVIDERS ALMOST AS IMPORTANT AS NUMBERS OF SEXVICES

In addition to the BOMA/ULL study, numercus other studiss have documantsd
that for an office bui to remain competitive in today's marketpiace, it must

oﬁumummyamo_mydwmuﬁmwﬂu.hutmoum
of choices in tsjecommunications service p Because the commercial real es-
taie businesc is flsrcely competitive, we must our tenants with access to the
latest s unications services or go elsewhare, and our op-
erations will conse.

MARKETPLACE I8 WORKING.

In short, ths doss not need governm access; tale-
communications competition is alive and thriving in office buildings. Hundreds of
liconse agresments signed office building owners and
cations service providers every day. transactions are negotiated at arm's
len'r.hmdint[g-

CHARLES E. SMITH EXPERIENCR

We st the Charies E. Smith Commercial Reaity L.P. are a tastament to the com-
petitive markstplace. We ensure that office consumers have access not only to the

telecommunications service en t adequately mests my tsuants’ needs. In
every case, if we were not able to mest a tenant's through existing
telecommunications servite arrangemants, they were to deal with these service

|
5
?
i
,%
|

being offered in office buildings. As an industry, we are; therefore, at a loss to un-
derstand how the proponents of furved building entry could ask this Committes and
Congress to intarject a static regulatory at the intarsection of the busi-
ness and revolution. .
RECIPROCAL REQUIREMENTS .

As a provider of commercial office one of the greatest we have
faced are instances where talecomm tions service providers have not to
do business with us or with the tanants in our bui In sach case, the reason
the C-LEC slected to pass on our business was that we did not an attrao-

represent

tive-eno inmoprﬂmty‘ . As a businessman, while | am not
t.hoirdodu‘a}i‘nnlan :

What | can net is the telecommunications industry’s one-sided

which benefits i
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ry pick the best
our industry’s tenants across this nation.

rely upon market forces to ensure their accesa to not only s wide array
cmﬁ’:iqﬁommmm.wuomydwuﬁﬂﬁnmm
ers.
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forbuﬂdiummm! of the large number of pecple different of

service providers that may be working in‘a Nevertiisless, currentiy &
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While the Commission presently requires Mbﬂlgb'l
Iodhﬂﬂn:ﬂduﬁdwdqm%%lﬂdﬂ)dhmhi C
§68.215(d)X4), it could not practically enforce the codes, particularly where
ing providers would have ufirestricted access to common space. ‘
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ot allow service to lease the
w v sarvie personnal pnywhmtht:gup 3 opera

3. Effective coordination of occupants’ needs.
A building owner must have control over the space occupied by talephone lines

With the role of the or and the i of pre=
o o e o ol e SR S
%wgmr«dn@aﬂ;ﬁbﬂ;ymhmﬁd%m
a operator chooses to retain complets ownership
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STATEMENT OF ANDREW HEATWOLE .

Mr. HEATWOLE. Thank you, Mr. Chairman. Mr. Chairman, Mr.
Markey, members of the subcommittes. My name is Andy
Heatwole. I am speaking on behalf of the National -Association of
Realtors, who r:ﬁreunt neartlg. 732‘000 realtors nationwide who

are invoived in aspects of real estate business and their af-
filiate, the Inatitute of Real Estate ment, whose members
manage 24 percent of the Nation's conven financed apart- -
trr;ent:sa.nd4I.4l1:.0r¢=untolthoNa.tim:{‘soﬂit:oI:uil Ilama -
r from : Virginis. partners manage a
g:oximately 18,000 multi-family un{ts throughout .5"&
ve built approximately 3,000 multi-family. I am ho: to speak

before this committes today about telecommunications access.
We reco the chmch and evol ulomtguniuﬁom in-

and
cated telecommunications capabilities and such services increase

the marketability of our property. Conug:n&hwc hav:‘ .:Il in::

tive to establish policies t.bat'g:omm -being

dents. Mr. Bitz alluded to that. If we don't provide the

our residents gojg:mewhu' eise, whether or not it hnamm
tenant or a residential tenant. . .

was approval of any of their advertising.
mm%&m%on&&hwﬂhmg
running land, co tu premises. provisions
this section two shall survive the tion or earlier termination
of this agreement.” That would mean that any sarvice provider, re-
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gardless of their ability to perform many of the people here today
are extremely sophisticated. And you can reach a negotiated agrce-
ment with them and be pretty sure that you are going to get what
you pay for and that your residents are going to receive it.

But with language like this and what people generally want is,
No. 1, we don’t know if our tenants wiil receive the service they
are promised. We have people trenching over our property. We
have people running lines over our property. We have peoagle drill-
ing holes in our property. We have people running wires along the
baseboard inside the units of our property. And we would have no
control over it, plus people going door-to-door and advertisements
ail over our club house.

The second point is that evidence shows that mandatory access
laws actually may lessen competition. Large incumbent service pro-
viders are able to block innovative often less expensive pro-
viders from entering the marketpiace due to the time and expense
it take to recou% their investment in the wiring of the ptoperg.ﬂlﬁ
will also place building owners who offer these services to thei
tenants at a competitive disadvantage. Owners often plan their
properties with their own wiring and, in many instances, the entire
system. They should not be penalized for providing state-of-the art
facilities to our tepants and residents.

We have in three properties provided cable TV service to our
residents. The way we recently got involved in it is because the
cable TV company refused to run the wiring inside. We said, okay,
we are going to run the wiring inside, we will own the system. We
provide, for $28 a month, the same service that the cable TV vir-
tually the same service that the cable TV company charges about
$44 in our area for. We have to be able to recoup the cost of our
investment in these instances.

Third, mandatomu will invalidate contractual agreements
already in place, r eroding competition in the
Many owners and telecommunications providers have usive
agreements to provide services to their residents. Without exclusive
contracts, many small innovative providers would not be able to
enter into the marketplace. Mandatory access would violate these
contracts.

And, laat;tv;e bel.ievefthat mandatory acces; Iav;s‘t;iolata the pri-
vate prope ights of building owners and constitute a taking
under the Fiﬁ.hngmendment. Under Loretto v. Teleprompter Man-
hattan CATV, 58 U.S. Corp 1987, the Supreme Court stated tha
“to the extent that the ent permanently occupies phymafi
proJ:edir:y, it effectively destroys the owners right to possess, use,
an ”»

Eon of the property.

I would also mention that, in that same ruling, it says, “A taking
does not de on whether the volume of space it occupies is big-
ger than a bread box.” It is slightly bigger than a bread box, but
a ta.km? isa , period.

And just a couple of brief personal observations. I am a pretty
simple guy and [ don't know a whole lot but I know a couple of
things. And one is that we appear that we mag actually have some
property left at this point, private property right. If this type of leg-
islation is passed, we are going to lose that right, plainly and sim-

ply.

e, L
. H
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We are the individuals that take the risk to build the property
in the first . We are ready to start 120-unit a
pro,lectm lrglmaBeach. e have put $6.5 million in lan andan—

r$2mﬂlionmeqmtymtothatg::g:rty We are the ones tak-
ing the risk. If we don't provide, w r or not negotiated, mul-
Tﬁle access for things to residents we won't rent the property out.

e marketplace is working, as Mr. Bitz said. But to require this

thed:ioryaecesslthmkuprepostemus.Wemthoonutahng
Il

The only other thing I have that I know is that any time I am
in a discussion such as this and there is a group of experts and
lawyers on the other side who are telling me that I don't have a
problem and it is in my best interests to do this, that is when I
really know I have a problem.

1 was concerned w Icameo?heretotutifywdayandthat
is why. But having heard some of the testimony, I am scared to
death at this point. I beliesve the marketplace is beginning to work.
I believe, as owners and of pro , we realize the ne-
cessity of having the best a le available to our resi-
dents. Butplemdonotmahthhamndatorym'ﬂnnkm

{The prepared statement of Andrew Heatwole follows:]

PREPARED STATEMENT OF ANDREW HEATWOLE ON BEHALF OF THE NATIONAL
ASSOCIATION OF REALTORE® AND THE INSTTTUTE OF REAL ESTATE

jJlello. My name s Andrew Hoatwole. [ am spesking oo behalf of the NATIONAL

ON OF REALTORS® who represants nearly 730,000 REALTORS® na-
uonmdowhommvolvdmnﬂ dmnumummmm

ate, th.lnsﬁmud'RulBltth

t
of the nation's conventjonally ﬁf‘mﬂt umuand“ ofmnl-
honsoﬁccbmldmp.lmamm
ners and | manage 1800 multifamily units have bui.lt ap-
Eer:m:ht:lyaooomulﬁﬁmlymiulm up-khunmthommb

on

taTh. NATIO ‘lAL ASSOCIA&ION OF REALT.aIiIS‘mdmImtimh of Real Es-
te Management recognize the changing telecommunications industry
mdthonndhpmohmpeﬂﬁminthomrkmawmmnr-idmﬁ
mdumnu.dmndmwandmmﬁnudhlmumuﬂmupbﬂmnmd

such services increase the marketability dwwﬁ-d_‘n Consequently, we have

an incentive to establish policiss that promote the

Ouverview
We strongly cﬂ'ortsmzhuthoubdnsdimmdtadny.wlﬁd:mﬂdpm
mit unrestric mmpnnhpnmforthnmhﬂaﬁmafhlmm-
cations sarvices. We op heqneuul‘nrnvuhtyofm?&tt.hdﬂ-
mate reasons exist for owners and managers to maintain control over
cess to building space. Unmmmdnmam.ld owmmdmmmt’gu
properlyopcn proputln.ltmld tharabiligwmpopnbly
mmg- complex in order to ensure tenant safety. svidence
shows that manda wuu ws actually lessen competition. Large incumbent

Ei
gé
-]
i

our tenants and residents. Third, mandatory
agreements already in place, further eroding com

owners and telecommunications providers have exclusive and perpetual agresments

to provide services to their tenants. Mandatory access would violats these contracts.
Last, we believe that mandatory access laws violate the private property rights of
bmldmg owners, and constitute a taking under the Fifth Amandment.
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Managers and Owners Must Maintain Control Over Access To Building Space

Mandnm mv:ht: m ay large numbers of communications compa-

ni”e::’. {n‘d abili ponsibl . wmlumlimﬂd.m oo

own managers’ ability to responsibly manage complex building systems; en-
smﬂun%qm%mtﬂ%;mpﬁmaﬁ ":;? as well a8
n raise issues. To require t property ownaers managers
teebuildgummapounﬁnllyunlimimrnumwofm l'tm'dmwﬁnut
certainly result in associated costs and liabilities. Existi ildings have limited
space available for instailation and maintenance of telecommunications systams.
nlimited access could forcs owners to incur exorbitant costs for expansion and ren-
ovation of riser cable space. Property damage is another issus of concern. What
tactionswi]lb:nrn to building owners against property damage from ted
installations removals? It is important that property owners and managers
mmmmlmmwmpuwwmﬁmmwym
s muiti-occupant building. ytthomcmmpmMmhm
conflicting needs of multipie tenants muiti
_Pﬁnupmp«tymnofmr:ddunﬁalud

roof and ing phone lines t a home are cost i

il hommgmud but the dnl::ulﬂfnmﬂthdu
plexes. The costs are too high for these technologies to serve individual consumers
andsm:ﬂbuﬁnomh&c&itappunthnthmm-nmmmw
cess simply to “cherry pick™ those that the highest volume of
services, while ignoring those clients who require less service. Ownars of buildings
t:';:nu danlnd.m nat be w . ©

upon

Another unfair competitive scenario created by mandated access can arise as
and more ownars include high-tech wi in the design of their buildings.
They own invest in this wiring, and install Wm
have to let competitors run their own lines, it will be very di t to recover the
costs involved thoodﬁnﬁwiﬂn;.Orhtg:

ticipation. With mandatory access, the owners would have to allow competitors in
us

tocompcto;mmt‘ their own revenus sharing agreement. Property owners who
have invested in tachnology mthpmﬁzdbylcﬁhﬁwncﬁmnﬂwli::
mandatory access. These scenarios are just a snapshot of abuses
unfair practices that can result in a mandatory environment,

Mandatory Access Will Invalidate Contractual Agreemants

Property owners often entar into exclusive fixed term or perpstusl contracts with
telecommunications providers in order to allow them the ability to recoup their in-

A
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vestment over time. To permit access to these ;mpqrﬁu .::dll create s conflict in

which these existing agreemants -would be
would place an unressonable inﬁ:i;ﬁoment upon ths free-market and
numerous lawsuits. Without the ability to recoup costs through exclusive contracts,
many of thess businesses would not have the financial ability to enter ths market-
place, thuﬁmiﬁncwmpcﬁﬁmforthmmm@mmhmmet
these arrangements, and allow big providers to push the
way. Exclusive contracts ailow property owners to negotiata the best possible con-
tracts for both price and level of service, and snable new providers to entar the mar-
ketplace and economically compete with established big companies.
Mandatory Access Jeopardizes Private Property Rights

Privats property rights are in to this discussion. There are several court ds-
cisions that have shown that tory access violates the Fifth Amendment to the
Constitution. In Loretto v. Te Manhattan CATV Corp (58 U.S. 419
(1987)), a New York statute provided that a iandlord must permit

- property
aguinst the city stating the wiring was a taking without com tion. The case
umobcfougas Court, ruled that the State of New York could not

ire such use péinupmpctywithmtjun pmuti:n.'l‘hoymldthnt,

Mmm.miﬁngpmmyomhpmwmm'wh
roblematic because owners ma; be using their valuable for othar
p y already be using mcgn thes

urposes. Many buil owners
gigitalphono t'!m’ln\‘.huu:nu.tlnlm.nuﬂminv»lvuum:m.lzglypc_ﬂ'lm:t.

and may even include a revenus sharing t. Legisiation to allow for manda-
tory A mﬂdﬁohhlpﬁnhmm?to i i
ner.

a public comment process, and chose not to creats a federal in this

I strongiy urge you to reconsider the need for such legislation at time.

Mr. TauzN. Thank you, Mr. Heatwole. You can be scared of
the\;gx,butdlomc ) dmfh of ancillary se Ms
e are ple. to welcome the manager i services Ms.
Jodi Case, Avalon Bay Communities Incorporated, here in Alexan-
dria, Virginia. Ms. Case. ' :

STATEMENT OF JODI CASE

Ms, gﬁSE.IYou sm be frightened of me, hoo\}rever. Se
Actually, I am ase. | am a manager of ancillary Services
for Avalon Bay communities. Avalon Bay is the leadi:gsmvider of
quality affordable apartment living. Qur firm owns
and actually has in the development pipeline more than 50,
apartment units that would be combined; not 50,000 in the devel-
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opment pipeline in 17 different States. We clearly take pride in
roviding what we consider legendary service to the people who
* live in our commuinities. . :

1, too, am frightened. I am here today to actually augment what
has been discussed previously. Virginia is not a mandatory access
area where you currently operate. Avalon Bay does have commu-
nities that are currently operaﬁ.ng in forced access States. I come
to you with examples, the real lems, the real issues.

You had mentioned earlier that you thought that this might be
some of mud wrestling, which is very appropriate since I have,
- &lypi y, mud all over my face because 1 am in mud. I am in mid-

e. I am in the trenches every si.ngle day. The residents, the com-
- munity managers. [ am not a CEO. I am a manager of the tele-
comnmunijcations services for our communities. One person. I am
not compensated by any amount of revenue that is generated, be-
cause, clearly, with contracts that have just been described, we
spend a lot more on attorney fees to try to get that language out.

I am here today on behaif of three principal trade associations
representing the private apartment ind : the National Multi
Housing Council; its affiliate, the American rs Housing Asso-
ciation; and the National Apartment Association. A written state-
ment has been submiited to the subcommittee, so I will limit my
comments fortunately for you to some of the specific examples and
observations on the key issues of forced access.

I don't have any props and I wish that that well, I don't have .

any props, but I do have I don't want I wish that wasn’t a prop.
ile there are axtremely important constitutional and private
Property rights issues associated with implementing forced access
or telecommunication providers, my comments only focus on
the practical market and physical effect of such policies. Remem-
ber, I am in the mud. I am knee deep in the trench of this. When
choosing an apartment, most residenis demand the best available
telecommunications at the level they can afford, along with other
issues. They will not consider communities that don't have tele-
phone, video, Internet service. As a result, apartment owners face
a very dynamic and competitive environment and telecommuni-
cations services are part of that market. . '

At Avalon Bay, we confront this challenge every day. The 120
units that are being built in Virginia Beach, they can go across the
street and choose another community. With a great of choice
in the marketplace, we hope that they choose our communities for
the key stones of Avalon Bay, beingiigh quality of living experi-
ence and outstanding customer service.

We, too, like competition, reality contracts. We know, unfortu-
nately, from direct, first-hand experience, that forced access stat-
utes mean lesa competition and less choice for residents. Why? The
threat of a large established smll.ﬁrovider being able to come onto the
property drives away the er competitors who do not believe it
is worth the economic risk. The economics just aren’t there and our
residents suffer because of the lack of competition.

I want you to consider the language that was just read. In a
forced access State, where there is no competition, we have no op-
tion. We must abide by that language or we don't have cable or
telephone or Internet, which actually occurred in one of our Mel-
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ville, New YorX, communities. It was a brand-new construction. We
sent several RFPs out, had a lot of interested parties, some of
which are here. Unfortunately, being a forced access State, it just
wasn't economically feasible. The number of units, et cetera. T

. cable compeny was certainly had the upper hand and used tactics
- such as: Here is our agreement. If you would like us to provide
service to your community, you must sign this ment. And it
contained 1yo that was amazingly onerous. We had the PUC
involved. 90 days went by and new residents moved in without
cable television. Cable television; 90 days.

In New Jersey it is the same type of scenario. Because of forced
access there, the private cable operator has not been able to sign
up enough residents and have turned their attention to States that
T T

By way, ar private o r ap
multiple system operator, the franchise operator, about selling
their systems. They are completely removing themselves from man-

datory access.
Icouldgointomondetaihontheseandothar?’.:flu,butl
do know my time is limited, sven though I could as much
asS};ouwoulldlikemeto&o ders have begun seeking forced
me telecommunications provi ve i o
access to apartment properties in the name of opening the market.
Fortunately, the legislatures in Florida, Georgia, Indiana, Iowa,
and Virginia have recently resisted the lobbying pressures of the
telecommunications provid{rs and rejected fo access proposals.
Faced with defeat on a State level, some of these providers are

turning their efforts aggressively, either the State public
iezl'vice commission route or ing the Federal Government for
elp.

Vgh do the telecommunication providers say that they need
forced access? Landlords are not opening their rs? On the one

hand, they complain to the State and Federal legislative and regu-
latory jes that commercial property owners are blocking the use
of new technologies. On the ot.gar hand, however, we hear in press
releases the signing of one new customer after another.

You had invited rds to come today, those that are the gate-
kee&ers and none were available. I believe because there are zero
i_an d‘f’% o?vtould ukmi.r&?sim taneoual ta?ln m
oun e w y po.
thattheydon’thnvomargetentryandthentallthnshanholderl
and potential new investors that the marketplace is gobbling up
their products. It would believe that they believe that forced access
would make the market for their products even better or very
sibly some may want to sign up just enough of a market so
can sell to the companies before the hargsh economic realities
of forced access are realized.

The providers who are forced access have also changed
Hghts. mstead of foreed acses ‘...um.,“‘“ e e ne o os
rights, ins of fo access, no one wo
against residen;:-]ifhts. We say, please don't be fooled.

Avalon Bay will never lose sight of the larger fleld of oppor-
tunity. We will stick to our core competencies: sales and customer
service. We will continue to create communities where the Telecom
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Act initietives ars";ﬁliancements that make choosing in Avalon
. Bay an even more attractive and compelling choice. Remember, if
we lose one resident and that rent, any deal that could have been
Str'lt'llsk \;” no:;;o {t&ﬂilt.be leased questio
ark you i ple to answer ns.
[The prepared statement of Jodi Case followa.::‘f

PREPARE: STATEMENT OF JODI CasSE, MANAGER OF ANCILARY SERVICES,
AVALONBAY COHWNHM,MONBMO!AHMCANSENIDM HousING Asso-
gumou. NATIONAL APARTMENT ASSOCIATION, AND THE NATIONAL MuLT: HoUusING
OUNCIL T
Chairman Tauzin and Members of the Subcommittes: [ am Jodi Case, Manager

of Ancillsry Services for AvalonBay Communities, Inc. of Alexandria, Virginia

Avdm&yhalnd!ngprwidcdo&nﬂty.a&rdabha living.

owns and mana mmtlnnsoi apartment units in 17 different states. We

AvmkmBayt mﬁn » . to the who .

communt
1 am here today on behalf of three principal trade associations ting the
private apummlndmﬁﬁ:thnNaﬁmﬂ Multd Housing Council C), its afflli-
Association Apartment

nt-thoAmoriTel:.ngonim m (ASHA).mdt.h:hl'.hﬂeml
Associstion. a ts
tional ousing TopIegen: ?m.nt -

ﬁmmﬁunmm% i

sisted li in the United States. The National Apartment

est na federation of stats and local associations of

ﬁMmgﬁuﬂdﬂOaﬂlﬁhwb&hmmmM%Mﬁ

'whot.lmopmuw oders] Tovialative sioees s ilad voite fc“t:odi-

jointly a a

vate apartment industry. mmm in all aspects of

thcdcvmmntmdop:nﬁmdamindugu -
'

new construction value. Approxima 400,000 j are pruvided through apart-

ment mansagement and tion."‘hlt’h e construction has creatsd

jobs for an additional 200 workesrs. ) :
Wemhenmdaywn]k'aboutu:o%mmmiuﬁma‘::dfuud

While there are important Constitutional privats property ri

wm&m«mm“hMmp

my commaents will focus on the mﬁdwadpwm&nc:pm
oundmundtg'in of forced access legialation on the apartments, one must

il
i

first understand ustry tes. To with, t
b dar m.:lu om. begin apartmen
plauOurr::IZn' ts have a wide selection of & communities from which to

choose, and it is not unusual for 50 percent of our apartment residants to turnover
in a given year. When choosing an apartment, most residents will demand the best
available tslecomm tions at the level they can afford. They will not consider
communities that do not have the telephone, video or Intarnet services they are
seeking. As a result, apartment owners (ace a very dynamic and competitive envi-
ronment, and telecommunications services are an important part of

Telecommunications and Apartments ‘
Until § recently, each new a t community was routinely wired for
phone, end if (hey were Macky, calle cervice by the lesal provi cable
wasn't available, a satallite master antenns system was In the past few years,
however, we have witnessad the advent of competing systams and rapid changes in
gheudmdoﬁuthatmavﬁhbhmulmuninﬁmn‘pmbmsub
ing “forced access® to apartment properties in the name of “opening the market.”
Thmmmmmndylﬁmtuththnnmcudfuudwmmmin
one form or an , al the of to
a crawl. Just recently, legislatures in Florida,

resisted the lobbying pressure of the tslecommunications p
forced access Faced with defeat on a state level, some of theee providers

:
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mmmmgtbureﬁorttawvd.y pursuitg either the state Public Service

Commission routs or asking the F\ ent for
oV?hy do the telecommunications pmm nﬁﬁp “forced access?” On the

hand, they lain to sta fodutllq;ulatl and bodies that
::::um mpwmmu:‘hlo%thuu n::v 'WOnthoothc
mdhomor own press ivisases trumpet the signing of one new customer

after another.
We would ask wh simuitaneously tell cymlkmt.hatthnydon’thwo
mnrketenu-ymdthznut‘:ﬁ :hmholzn":fgom new investors that the
arketplace is gobbling up their product? It appear that belisve that
“forcedacms" mahthnmukctforthdrproductambctur gnmdm

of “manda

be aguinst ts.” We say, don't foohd.Whamcr call it, manda-
toryorfomednmn‘hutuﬂyhimmpcﬁﬂmmdthonm

ings by driving a number of new competitors cut of the market.

Forced Access Legislation will Actually Stifte Competition

Basic economics says that monopolies are bad. And when it comes to ting &
tal tions provider to serve itional ec-
i e e of 3 i b, g g

consider granting telecommunica pmdnun‘duﬂn ts for a limited
D operty eciasie Conrarts Satbis Hew providers %_ﬁﬁ“ﬂ“&

P
mvuﬂncntnqmndtowmnpmputylnd Whan multiple
teleco tions toe-to-toe DEW COtn!
m"mﬁ:uﬂlgm mpmumpmm onannxn p«l—

and reliable service.
%Wthuthtmlndnmymmt-hmmmmmm

the big incumbent servics providers a competitive edge because the big t
provider can always thresten to come into a ‘that a small, new provider is

tryugu.tomn. is actusl or implied threat has competition out of many
mAar .
If Forced Access “ Why Not a Two-Way Street?

The dollar vaiue of the telecommunications market is huge and T-y
Atmemmmmmwﬂﬁpmmmm vary

depending u; the service provided, the sffluence of the being
served, and phu:u-to sund.Asam:lt. telecommunications
providers gravitate to the more lucrative areas and p This tendency to

cream” the best of the market can severely iimit the choicas of more moderate in-
come households. . _

service a given proj grtymthmtthommt.thntdmuniaﬂm
s uleeou:go 'prwidnn nahng special privilege without ha
erwise, unications are ing & i v-
ing the nnbﬂitytopmdomﬁnbthonwbonqumpithohn ?und
thatthomcmbentpmdorwnyﬂn&llsntam.munbonprwidn last
resort,hutthatnmtthoum.unqniringntwo-nysﬁutfornﬂpnﬁdﬂ

and fire
Where do you start and where do ond with “forced access™ Apartment prop-
ergyoynersmdmmwhnntobay?mamdmthmnydiﬂu'mqndmpqﬁn‘
priorities. it is simply not practical to allow numerous telecornmunications providers
wmmoandgoﬁmnpm.AnmmudormmMmmu

petitors onto & given will in damage to the and chaos as

wiring is constantly and removed as residents move in and move out.

A recent mlunahng‘:ﬁ the Federal Communications Commission has given
rights to tenants to ins nnumuduhmdmonthdrbdmymthmtth
pricr approvai of the a owner/manager. Under the mistaken doctrine that
a resident has nghts bqondnmutuaﬂyagrndluuandhut.hsht.and

power, the Commission shrugged aside the practical implications of residents
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Will "New” Service Actually be Provided?
The ahﬂis of a talecommunications provider to asasign aconmcttomﬂmzro-
vMid.r 'db.;fao:.:cmdl ovi prognmmmg‘m e sarvi the mpuﬁu ith
any providers do n P or service p! wil
wh.ie{‘:luymm Innud.{hoytum i ir recently acquired
contracts to other providers. This transaction, which is encouraged by forced access
hm.%m:mﬂymmmpﬁﬁwpmumuamﬁm

4
g

Conclusion ,
Apartment community ownermanagers must be able to choose the beat service for
a;immmunity&ognbtudmyofnﬁnbhpmﬂdouhrudamumany

creaies less competition in the
The (o]

Mr. TavzIN. Thank you, Ms. Case.
last two witnesses represent cable and then broadcasters. So

The

we are pleased now to welcome Mr. Larry Pestana, vice president

%f engineering for Time Warner Cable for your discussion. Mr.
estana. '

STATEMENT OF LARRY PESTANA

Mr. PESTANA. Thank you, Mr. Chairman, members of the sub-
committee. My name is ﬁrry Pestana. I am the vice president of
engineering for Time Warner Cable in New York City and I apm
today solely on behalf of Time Warner Cable and not on the be
of the cable industry in ﬁneral.

Time Warner Cable’s New York City’s system serves rhuairn_ the

greatest concentration of multiple dwelling units or MDU b .#
anywhere in this country. In Manhattan alone, Time W s

cable system serves over 30,000 MDU buildings, accounting for
850,000 residential units. Time Warner is currently engaged in a
massive upgrade of its New York Cai%mtem. Upon completion,
Time Warner will be able to provide additional tiers of digital serv-
ice, including high definition television as well as high-speed cable
service. .

Time Warner Cable has invested millions of dollars to install its
broad-band distribution facilities in MDU buildings in Manhattan
alone. Continued ownership of these facilities is crucial for us to
offer a wide array of services to our customers.

w7y
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I would first like to speak to you-about the access to Ypramius
issue. As you may knew, in many States, including New York, cer-
tain video providers enjoy statutory access to premises rights. Most
States, in enacting access to premises laws, have limited their ben-
efits to locally franchised cable operators. This<is because unique
public interest responsibilities on #ancb.m cable operators such as
public access channels and universal . service. By contrast,

operators do not have similar obligations. In fact,
they make no secret of their policy to serve only upscale and high-
density areas, a strategy often referred to as cherry picking or

It has been suggested that a national access to premises law is
neccssﬁ for video service competition to flourish within the Na-
tion’s U buildings. Such legislation raises thorny issues relating
to taking of private property without just compensation and
motion of competition. Congress has declined to adopt such legﬁrl:
tion in the We believe that the best a is to continue
to allow State to adopt any aﬂ:ropriate egislation tailored to
address the unique situation faced in that particular State.

Let me turn now to the related but distinct issue of access to wir-
ing. An incumbent provider has invested many thousands of doilars
to install and maintain the internal distrib uﬁonsymmwithin:.z
buil it serves. Allowing a competitor, carts blanche, to highj
Time Warner’s property for its own use and benefit does not con-
stitute legitimate competition. Furthermore, if Time Warner is.
forced to turn over its wiring to a competitor for a particular unit
or building, then it is preciuded from using the wiring itself, not
just for video, but also for high-speed service, telephony,
and other alternative services. Any competitor that wishes to com-
pete within a particular building should be required to construct
and pay for its own facilities.

In the 1992 Cable Act, directed the FCC to adopt rules
the positioning of wiri ide a subscriber premises u; termi-
nation of cable service. As the legislative history makes clear, in an
MDU context, this provision was intended to apply exclusively to
wiring within the four corners of an individual dent's unit, not
to the internal wi installed in the common areas of the build-
ix;g.[neomu'ucﬁng rules, the FCC was wise not to move the

le demamﬁon&g::ttotholouﬁonofthomntwephomde-

marcation point. rwise, cable operators’ abilities and incen-

(tiives to ec:l-ﬂ'er non-video services to MDU residents would have been
estroy

Unlike in a narrow-band telephony context, a broad-band pro-
vider such as a cable operator must retain exclusive control over
its entire internal broad-band distribution infrastructure if it is to
offer any combination of voice, video, data transmission services to
MDU residents. In the spirit of the new FCC rules, Time Warner
is actively working to resolve the often contentious issues in this
arena, such as shared use of building molding, coordinating instal-

lations in newly constructed buﬂd.\ﬂfl:' ings, developing policies to prop-
erly handle customer changes in buildings where we compete unit

by unit. :
Finally, allow me to briefly address the issue of exclusive con-
tracts. usive contracts inhibit the ability of MDU residents to
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obtain services from competing providers. There is no consensus on
this issue of exclusive contracts to serve MDUs. Various cahle ogr-
ators, incumbent telephone companies, and competing providers
have taken positions, both for and against usive contracts.
Groups representing MDU owners understandably oppose any re-
strictions on exclusivity. Time Warner is prohibited gom entering
into exciusive contracts in New York City, which has led to signifi-
cant competition. We would favor a ban on exclusive contracts, so
long as such a restriction applies to all providers equally and recog-
nizes the sanctity of contracts.

There is just no legitimate, proconsumer reason to discziminate
between providers when it comes to exclusivity. Similarly, any ban
on exclusivity should ;ﬁly to all communications services equally.
For example, if the uaiveagreemenubetweenhndloﬁand
video se oepmvideumbnnned.thenexclusin:ﬁ:omtsbe-
tween landlords and telephone service providers should be
banned. Moreover, any ban on exclusivity must not interfere with
existing contracts. Accordingly, any such restriction should operate
on a prospective basis only. - .

Time arnerﬁﬂlyagnuthatlandlordlmoftenthn
impediment to competitive alternatives for MDU residents. If land-
cation providers beyond the nomiaal fox the space sccapied by the
cation provi Spacs 0cCu
providers' facilities, then the landlord would have a t incentive
to accept providers based on the quality of services to MDU
residents, rather than the provider offering the largest piece of the
action to the landlord. .

I thank you very much for your attention and I look forward to
your questions. ) ‘

(The prepared statement of Larry Pestana follows:]

PREPARED STATEMENT OF LARRY PEaTANA, VICE PRESIDENT OF ENGINEERING, TIME
WARNER CABLE oF NEW YORK CITY

m.cmmmammmm?mnummm
President of Enginesring of Time Warner Cable of New York City. thha‘rdq,
[ am for issues rela to the design and construction of Time Warner
Cable's infrastructure. In New York City, much of this plant is installed
mammupudmm;umu.mmmmmm
with just a iew units to high-rises with of units, Time Warner Cable must
constantly attempt to coordinate with other video providers in New York City who
offer competitive altsrnatives to MDU residents. I am here to communicate to you
Time Warner’s, as well as my own individual perspective, on issuss to ae-
cess to buildings and inside I today solely on behalf of Time Warner
Cable, and not on behalf of the 2

Time Warner Cable's New York City system serves the greatsst con-
centration of MDU buildings anywhere in the country. In Manhattan alone, Time
Warner's cabls system serves over 30,000 MDU bui accounting for over
of 118 Now York Clty syatems. whieh oot compieton o slow te 1o providedds
its New w com i us to -
ﬁomm_ummmmm'm.umumwm
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In most buildings in New York City, the home ruzs are installed in hallway mold-

inge which can be sna _open for easy access. In some buildings, riser and
home runs are in metal tubes or ita. , .

ﬁmonCnbhﬁ:ﬁ:inmhdmmiomofdolhnbmhﬂdei&
L ! Sre

crucial nature of the ownership of these

their facilities t their territories, services to high income
and low incoms By contrast, operstors, such as
RCN, do not have mmilar obligations and, in fact, make no secret of their policy to

be non-exclusive and cannot be unressonably denisd. Thus, any competitor can
enjoy the benefits of any stats access to premises tuhmd; i

cable franchise. Indeed, many video providers, i
tinely obtain cable franchises. It is en appropriate for an entity seeking
benefits of a local cable franchise be required to assume the attendant responsibil-

ites.
It has been suggested that a national access to premises law is necessary for video
i flourish within the asticn’s MDU hiildings. Conversely, rep-
resentatives of landiords will argus that such laws interfere with their prop-

issues relating to taking of .hmﬁthmt' com

motion of com longrees ‘g deciined 1o sdopt sach legislation in. the

past We beiieve that tha best approsch is to continue to allow each stats to adopt
in a par-

Let me turn now to the relsted but distinct issus of access to wiring. This topic
has to do not with service providers' rights to access a bui bu :
tougepre-ui:tingwirtnsmdothc ment airesdy installed in the building by
the incumbent provider. Obvioualy, any i i i
ing wiring Iocated vithin the pualding snd syl the figacBcant coet of bELLag $3ch
ing oca
a system . Where the landlord has paid the full cost of the installation of the wiring,

over rovider

there is ' ically little dispute
autho to use such facilities. But where the incumbent provider has borns the

cemma
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onslaught of competition. In its recent p:
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to
exclusive agreements with
abill

offer service in their

Finally, allow me to briefly
co ing whether and
tracts would interfers with thei
property. On the other hand, exclusi
dents to obtain services from com
tract cannot preclude the inevital

enter into
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ing du.li.? with the installation of off-air nce%non devices, the FCC made clear
that MDU residents have the right to install DBS reception equipment in their
units, for example, even in the face of an exclusive contract between the landlord

and a cable operator.
Thers is no conssnsus on the isasus of exclusive contracts to serve MDUs. Some

cabie operators have argued that exclusive snts are necessary or useful for
the efficient marksting of service and be permitted. Other cable operators
favor competition on a subscriber-by-subscriber basis and have srgued that MDU
oﬁe;lshmﬂdmtb.pumiﬂdtoﬁmitmwhuﬂdinﬂbyuﬂin‘uduﬁw
ri
Similarly, alternative providers have taken divergent positions on this issuse.
mmﬁ.h(m that long-tarm exclusive amontamnomtoamhhth«neo
y challenge incumbent cable operatars, so they be allowed to enter
mwu;‘cﬂ,ln;rm“mthatm‘l:unnty" Y not?, n:: mﬂ? pcrinﬁvo :
con uE DOCesSAry com; entry.
swmr.mmmmmmmmm.h&uwmmmﬁnmﬂ
of no more than five ysars, but would ban longer term exclusive contracts. Groups
resenting MDU owners understandably oppose any restrictions on L
nﬂ‘imnWminpnhibi«dfmmtu-in'intomluﬁnmmmNﬂ ork
City. We would favor a ban on exclusive contracts, so long as such a restriction ap-
pﬁumﬂpmﬁquuﬂy-ﬁwmammnmhm
no legitimatis, pro-consumer reason to iminates between providers when it comes
to exclusivity. Similarly, ban on exelusivity should apply to all communications
servimequally.i‘otm;’h,ifm.lusiw ta between landlords and
service providers are bannad, then sxclusive agreements between landlords and tele-
phone service i dn:hmﬁhhm&ﬂm.&hnuuduﬁyuy

must not modi abroga i
Accordi y.anyg:nwhr-trieﬁmlhuuld umapmpuﬁnh:jsﬁ&m
orm

mwmm%wmmm.mmmmwmu t-
ace occyl ve 8
um’genﬁwwpmmhndmtbo mmumf:i-
dents, rather than the provider offering the i

o

lord.
Thank you very much for your attention, and I look farward to your questions.

Mr. TAUZIN. Thank you, Mr. Pestana.

And, finally, Mr. Mark Prak, special counse} to the National As-
sociation of Broadcasters, a partner of Brooks, Pierce, Mclendon,
Humphrey, and Leonard in Raleigh, North Carolina. Mr, Prak.

STATEMENT OF MARK J. PRAK

Mr. Prax. Thank you, Mr. Chairman, member, members
of the committee. It is a pleasure to be here with you this mo A
I am going to focus a little more narrowly in my comments
morning. As perhaps the chairman was indi tmg,thuusuafou
described broadly as forced access or competitive access. And 1t is
certainly true that you can listsn to adj mandﬂguraout:wlt:;o

¢
%

people are coming from. I guess if [ were asked to in that
process, I would say that I am the only panelist here to you
this morning who can be fairly characterized as ing to you
about universal lifeline access, because I represent the NAB, which

represents the Nation’s television industry, among other things.
And we are here to talk to you about a provision of the law that
we thought already fixed this problems. It is a much narrower fix,
from our point of view, because there is no question that section
207 of the Teiecommunications Act of 19968 was designed to allow
every American citizen, regardless of their income or place of resi-
dence, to be able to receive the signals of our free, over-the-air,
local television stations. And, as you know, section 207 required the
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FCC to promulgate rules to prohibit restrictions on the use of good
oid fashioned television antennas for that purpose. e

The FCC, after a couple of years, adopted some rules and, in fair-
ness to the Commission, they go pretty far, but they don’t go far
enough. Where you really get ggwn to focusing in on the is
that they do leave some persons in our country, who reside in mul-
tiple unit dwellings, apartment or condominiums, I guess we have
come to call them multiple ul?eit d‘fﬁ.m”"' f?::mg those degig’ there are
situations occurring now where they are bei access to
free, over-the-air local television.

Why should you care about that? Well, I think every member of
the committee should be concerned about that for a couple of rea-
sons. The first is that when you understand how people receive
video in our country we know that 67 percent of the country is con-
nected to cable; 33 percent of the country does not choose to sub-
scribe to cable; and when you think about that universe of people,
I think it likely that, for many of those people, they either can't af-
ford cable or choose not to purchase cable. But for those peo-
ple in that universe of folks who reside in MDUs, we are now look-
ing at a situation where such people can be denied acceas to what
has become the universal lifeline service. And I say that not as an
exIaggerai:ion.kjng this ing, before i here to Capitol

was loo mo A coming over api
Hill, atelectronicmediaanslseepictumofthetomadoesin
Oklahoma. And I see headlines that say: Twister takes toll but TV
warni helped. Well, when you get right down to it, we have a
Fede interest and a national telecommunications policy that
calls for the existence of an emergency alert system. It calls for a
means by which, if the President needs to, he can communicate
with everyone in our country. It allows local television stations and
also local cable systems to participate in I people know when
there is a tornado coming, an , OF natural disaster
or unusual weather that requires people to take cover and look out
for things. And that is where free, over-the-air television comes in.

As many of you know in your districts, there are television sta-
tions who operate street-level accurate Doppler weather radar. 1
mean, it is amazing when you watch the wea: at night, and that
is one of the things almost all of us do, is you can see abﬂiz
of local weather personnel to predict where things are going
even as things are happening, they can show gu down in my mar-
ket where I live in North Carolina, they can show you what streets
the storm is com.mi‘toward. So it is very helpful in letting people
knﬁwtogottgutof prz:eyn ha tional system of this

seems to me im t to have a natio o type
and to have people who can be excluded from it by virtue of choices
made by ords. I don’t think this was a problem, frankly, if you
go back and think to way telecommunications has grown so explo-
sively. Prior to the early 1980’s, when cable was y growing and
hitting its stride, most landlords had a master antennae for all of
their residents. They wanted to be able to provide this. It was only
after they had been going to seminars on there’s money for you in
video provision to your tenants that we start having these
li_nﬁanv{}th seeing even local television signals delivered to residents
o s.
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So how shall we solve this problem? Well, we have got another
component of the problem I don’t think it is as complicated as the
lancﬁgrds make out but we are also engaged right now in this coun-
try in building out a new digital television system throughout the
United States. That system and all of the congressional and FCC
policy judgments that have been made are based on the assump-
tion that every American citizen, if they need to, can use and ac-
cess a rooftop antennae for the se of receiving local television
signals. So we have got a significant Federal interest, an interest
- that I know is of concern to this committee, in seeing that this not
become a problem.

What do we ask utodo?Well,wasaythaFCClﬁotalitﬂe
timid on us, with all due respect to Mr. Sugrue and Biil Johnson,
folks at the agency. We think that the landlords cowed the aﬁcm:y
If you read section 207, it is urmtraightforwuﬂ. It doesn't say:
prohibit restrictions that would inhibit the use or impair a vi s
access to television if you think it is a good idea and if there aren’t
any complexities involved. It says do it. And what we got was a so-
lution to virtually everything that [ think is a good workable rule
for which the mtobewtulated, butbtlzgdldn’tgetovortho
last hump, which is the Us, which, as 1 chairman and
the member have noted in their opening statements, are
critical to system working the way it is intended.

So I guess I would say is that one of the things
you to do, we think the rule we proposed to the commission
simple, reasonable, and straightforward. They did not adopt

rule. There are petitions for rulemaking mmm
ation of the ﬁnar order, pending. I guess, Mr. i i

if
tellulyouwhatweatthaNABwouldhhtohaveyoudo,
would like to have you put your arms around the re
of the FCC and tell them to go back and it is all ri
g e s e B T e o e

ight say at i re, we

tions, that actis&aruleweha
signed to leave the status quo, in te i as
much as possible, in the hands of the individual building owner. If
they use a master antennae, they ha i
right to use an antennae. If the building owner doesn't like that,
they can provide a master antennae, which we all know for many
years was no big controversy. If they already have an
with cable television to provide we know that local broadcast sig-
nals alxl-e carried on cable television then that would be good eno
as well.

The key point, at the end of the day, should be that every Amer-
ican citizen, ess of whether they live in an MDU or stately
Wayne Manor have the ability to access free, over-the-air local tele-
vision. So I will say that. I will leave it at that. [ don't think it is
near as complicated as my friends who are real estate interests
make out and I will be happy to respond to questions.

{The prepared statement of Mark J. Prak follows:]

PREPARED STATEMENT OF MARK J. Pm% SPECIAL COUNSEL TO THE NATIONAL
ASSOCIATION OF

Good morning. My name is Mark Prak, and [ o on behalf of the National
Association of gmgmun. NAB is » non-profit, E’;’rrporltod association of tele-

; 3
§ E%;E%gz%

3
]
3
28
¥

"




L BACKGROUND L
ThoFCCmﬁmtadlruhmn.kin‘Wm to the pas of the
EunumNCmuﬁ%uug'mmmi;mmdlﬂlwﬁmmg

on
use of over-the-air television antenna to receive talevision transmissions. Specifi-
cally, this provision, titled “Restrictions on Over-the-Air Reception Devices,”

i
i
i
g
§,
:
I
£

;
:
1

ibit restrictions that impair a viewer's ability to receive rogramming
ices through devised dod‘;:l for mtho-ni.rt’nupﬁan of ul-v&lon broadeast
nals, multichannel multipoint distribution servics, or direct brosdcast sa
1ces. ’

In its initial Report and Order and Memorandum Opinion and Order
%.Aﬁpu%mcwmuﬂ.ﬁm%hwmm pﬂ.
o rohibits an; w or regulation, local law or regulation, or -
v.utewve;mt.hpmvymu’lund-ﬁmmhwﬁmﬂn i mt.h.

F
g.

i
5.}

interest in the specifically, this implicates the T,
Clatise of the Unieen States Coaptimution; and () the, proposel of a satallite D
provider that community sssociations should be allowed to make video programming

! Telscommunications Act of 1998, Pub. L. No. 104-104, 110 Stat. 58 (1966).
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veilable to any resident to subscribe to such programming at no greater
:os md.mhh equivalent qul.hmmt:‘aa would be availabie from an individual antenna
ingtallation.

n'IilA.B provided comments and reply comments to the FCC on these points. On Sep-
tensber 25, 1998, the FCC issued an Order denying reconsiderstion of its original
ru.lerqudmcthluuof tsnnas and other OT. equipment by persons other
thanthoumMDU'smdt.hatthoMDUmmuldbc in a subsequent

QnNovmborzo 1998 t.h.FCCmuod:uOrdtrcruhng‘mdnhlm"and

Thefouomu?:ﬁcntupmwhym&mmnsﬁndmh&mtoﬁﬂﬂn
the intent of Congress in adopting Section 207.

1. THE COMMISSION WAS DUTY BOUND TO ADOPT AN ANTENNA PREEMPTION RULE
WHICH APPLIES-TO MULTIPLE DWELLING UNITS AND OTHER SIMILARLY SITUATED

PROPERTIES
Thsnghtofnlldtim 0o matter whare they reside, to have acvess to video

sarvices of their choosing is fundamental to Congressional communics
i npﬁmaryobj«ﬁnofthoCmumuﬁmMofM.uw
(thc'*CommumuﬁomAd:') istn‘mahaunhblo,aofarup«uhh.bnn p.::

ple of the United States...s rapid, efficient, Nation-wide, and world-wide wire
radio communication service with adequata facilities at reasonable chargea.”* Sec-

tion loftthmumuﬂdemwmpthmham
condominiums or other such residences. For decades, the Commission has sought to

talevision frequencies
doing, the Commission’s first has been.to assure the availability of at least
talgvision the people of the United Statss.® A sscond priority
has been to make competing television signals available to all ¢ The nation's
television broadcast service is now mature, ubiquitous and competitive; virtually all
citizens recsive at least four competing over-the-sir television services and most re-
ceive many more. Los Angeles, for exampie, receives service from 17 telavision sta-

tons.”

spcaﬂmporunumthmmtumth-uk Onmh-dr
television remains the cornarstone of the vation's 3:&&,
mtmmmmmmzmzmmmvcm mma.nd
other video delivery technologiss.t N
thonsnonlfru.umvuulwonm. itmamt.hmuubywhieh

all Americans,
tion, entertainment and sports conwdotu-niud.in
adopting Section 207, m;mdﬂmwm'cthymwmtlmw
ium, townhouse or apartment, should be ahls to employ a simpie roof-top television
antenna to receive the terrestrial televizion stations in the local market markst where they

live.
Our national communications policy is premised on the notion that citizens may,
by uss of a conventional roof-top antsnna, have access to local broadcasting tale-

*Communications Act of 1934, s amendaed, §1, 47 17 S.C, §151
5Sixth Report and Ordar, 41 FCC 148, 167 (1952); we glso, WITN.TV, Inc. v. FCC, 840 .24

1521'11523 (D.C. Cir. 1988),
7TV & Cable Factbook (Warren 1998 od.), p. A-
-zsﬁndmma.mmmawmrccmummm 1996), at
p-
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vmonmﬂons.' Thus, the residents of mulhpln dwelling units '® unnotborel ted
ing service of their landlord’s or homeowner association's choos-
mwsmmmmu&umummm p service of their
mchuuThMmmhFCCmuundxumm:mMmmw
-~gll residents.of MDUs means that residents ofrunym dwellings do not have ac-

cess to the nation’s free, universal, over-the-air teievision service. .
television

' Moreover, C ead the FCC, statuts and tion,
broadcast<rs t:nrmmvidomm rognmmmgb, dmdﬂmthmﬁcmm
-Political programing and duldnnl educational programming are exampies.!® It
wouidbullqialmthomforConmtonqumthobmdeutofmchpm-
gn“mmmg- without prohibiting restrictions-—wherever imposed—on antennas and

ces to receive that
mm&NABpmpuJ tthcgommimmldoptth-fouommm

private restriction on the placement of talevision receiving antennae im-

pcloJ by deed, covenant, sasement, homeownar’s association ent, lease

similax instrument shali be desmed unenforcesble, that a rea-

sonabcmtricﬁonontho hmmtdwﬁnmmﬁummmorona
:h.gl all television :

tions hun;‘aEr‘dlmd
73.683 and of this chaptsr) or an actual Grade B signal as measured

11l. THE COMMISSION’S RULE AND ORDER EXPLAINING THE RULE IS INTERNALLY INCON-
SISTENT AND FAILS TO FULFILL THE CONGRESSIONAL MANDATE TO “PROHIBIT RE-
STRICTIONS” WHICH [MPAIR THE RECEPTION OF OVER-THE-AIR SIGNALS

addressing ﬁouofSochnn:O?tomthmtthmd
R&omcm”m

fmto-ﬂ — and that the Commission should not create

ustucnah.me.h mﬁcﬁmwﬂd be presm
thatthoviomm:hatnmﬁmmmm Scwndmnla(footmh

ThaFCCnmndumuamuiﬂmthat.mpmngScﬁm , Congress did
not intend for the Commission to creats or foster & “second class” viewer that is rel-
mwwmmﬂgomm‘mdmw-wm
saciation’s choosing. Kmmzd.mlﬁssmnhsumt.nhudthh
conclusion, going %0 {ar as to claim, "The Commiasion has thus siiminated the have-

*Congress’ concern that citizens have socess 1
of the Cable Televizion Consumaer Protaction Competition Act

in the m provisions
of 1992. Public -No.lMlelMWuﬂU.&C.ﬂ“!nMMou
ofmbrthnnwbﬂnmum because Muo&lmﬂ%,
telavision from a Jocal station, Congres in 1

enuudt.boSlulliuHﬂ.me( A" Pl...l , 17 US.C. $119. The SHVA cre-
ated & special conven w to satallite carriery a statutory
copyTight to snable them to retransmit the of a mation and deliver that
signal by satellite to homs dish owners who are unable to recei abdpddulmcGndo

lanket copy-

transmission
reach of & local network affiliate.

'°Apamnu.eondonmimmhmndoth¢fotmolmulﬂ9hdww§
umnuuhnmmmmmvﬂ-mmmhdu
referred to as “MDUa"

See 41 USC H312aXT: 318 (political programmingy, Childress Act of 1990,
b b M i s o ca P e e Sosh oer (7 CF R
§73.1930, 73.1940, 73 1941 73.19‘2» 73-1943. T3.1944 (whﬁﬂl rulﬂl' 47 C.?.i §83.670,

13.671 (children's TV rules)

Mwmhtmthlt&cﬁwmlppliumm.
different classes
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use of a conventional roof-top tslevision antanna, have accase to

vision stations—both NTSC and digital Thus, residents of multiple dwelling unita

should not be ted to a video programming service of their landiord’s choosing.

Instead, Section .mdnntiomfmmuniuﬂpu , compels that they must

be free to salect the talevision programming service chaoics. -

IV. THE COMMISSION'S ORDER IS INCONSISTENT WITH FUNDAMENTAL NATIONAL POLXCY
FAVORING PRESERVATION OF THE FREE, OVER-THE-AIR BROADCAST SYSTEM

This pelicy is and d‘ﬂnm‘i‘m wm'ldin(' sta
“make avalishle. o all the pesple of the United Staves . & rapsd. eziant, Nation
wide, and world-wide wire and radio communication service.”14 It is also a reflection
of the undeniable fact that “broadcast talevision has become an important part of

Fifth and
s unications Act of 1 amended, §1 (47 US.C. §151).
; and e iwr Nm‘u‘lnbﬂ Inguiry, at 10543)
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Commission has lef. a gaping hols in the xmplemcr.tauon of Saction 207 to the deg-
radation of ovemh;-ur‘l rosdeasting which, of course, dcpends on viewsrs being
able to instill and use antennas.

V. THE COMMISSION HAS ?ASHIONED"A nmzz-rm TEST OUT OF WHOLE CLOTH W‘I'IICH
 FINDS NO SUPPORT IN THE LEGTSLATIVE HISTORY

The Commission- applies a thtu-pm test in evetuating whether to prohibit over-
the-air antenna restrictions wi to “common restricted” areas of rental
E.\ perty. See, eg., SccondR&O at 47 (“We fina that Section 207 cbliges us to pro-

ibit restrictionz. on viewers who wish to m&‘?unmn or use a Section re-
ception device within their leasshold because does not impose an affirmative
duty on property owners, is not & taking of private property, and does not present
serious practicai problems.”).

The Commission’s creation of a three-part test in complying with the directive of
Section 207 is sym Etomuc of its f-mdamcntal m.ndmundmgogf the nature of
the task before it. the Commiesion in Section
prghxbxhngaummcum thntmpc&nvhudlabintyww?thm
video programming services the-air reception devices; Congress
d:.rectpt.heCnmmuwnto m:hmmmmmbbopmhibiud
yet f.lns is exactly the mult which the Commission’s application of the three-part

Ft‘hrupocttoeachdlmcntoftho&mnmuthnrpmmmcm
bends over backwards to aveid the straightforward interpretation that the plain lan-
Fuago of Section 207 compeis.'¢ As shown below, when properly analyzed, even the
actors considered by the Commission su portutmdmoftho&cﬁmmm“to
all b-‘:lewou. including tenants in mulﬁplo dwelling units with no access to s patio
or baicony.

A. The Commission’s Construction of Section 207 to Prohibit Requiring Affirmative
Action by Landlords Misconstruss the Meaning of the Statuts.

In discussing its authority under Section 207, the Commission concluded that it
did not have authority to require affirmative actions by landlords:
“Section 207 authorizes the Commission to remove restrictions; Section
doea not authorize the Commisgion to im affirmative ob
tions on a property owner or a third party to enable the viewer to use a
207dmu1ntupnun¢8uuon207tomtmanghtofmw
commonormﬂxchdmpmntyfor installation of the viewer's
207 devics would impose on the ln.ndloul mmumtymﬁonadutytn

relin possession of pro ." Second R&0O, at 438.
Because the extension of Section 207 to common and restricted sreas would entail
allowing the placement of antennas in areas outside the “control” of tenants, the
Commission reasons that this is inconsistent with the mandate of Section 207 to
(only) proAibit restrictions. lnotbumds,thoCmmeonduduuhuluM
iwdtfrﬂombxfbutmmmummuwmbymmmdu&nc
andlo

§
;

obligations” hy part:u conflates into ita “takings” analysis. The Commission
487

"S« lf.E v. Natural Resources Defense Council, Inc., U.S. 837, 1
2778, 81 LEd 2d 711 (19“) (whln the meaning o‘. stamute is elonr on its face,

10 oeed to diving the from sscondary sources and the is bound to
the in mmrvmsam»mmuauoe.ma Ct. 1780, 1795, 85
Rose, 289

b4
£

i

terp
64 (1985) (“{wle cannot statutory construction “to the point dhhm evasion”
taavoldac:nlw.ﬁonr‘- mﬂmla%r.umcgu
sssc:.szoszz.ﬂmxmtmsqw e s "

Depanding on bow one characterizes effoct particular tion,
oouldbomu-uod ﬂnacﬁonby-t‘hudpnnyhy. exampls, comp
Mtht.horuullmn.‘l'hudlm into & matter of semantics and charscterization whid:
give way to the clear intant of the statute.
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Evinacish possoasion’ of sormo Ad rescricted ”.;‘p“.‘r'?,'"“’u“ﬁ‘“u;‘aa“"“““m. e
commo” and res P , whie. om-

mission’s analysis, would takings issus. As discussed below, the

sion misconstrues mﬁnumt in its congideration of the .akinp

any event, the Commission p mtmduungaqundhkinp analysip i

...FE :

its discussion of its authori tom tive obligationi® on third parties.
how ty pou hpﬁmn."t.hoCommuion-

Nolm:::rd Wﬁ; Ofdnt. fm Section 207, properly
sim! in e man: of )
py.d dmchtheCommsuontondoptnﬂnthntpmh:bitaLmﬁicﬁonl:,mth-
outdunngmshingbotwnndumofmmorth.-uthmof:uchmm:ﬁm
The Commission clearly erred in applying an aﬂimaﬁw obligations” test and in
conciuding that this test precluded cxtension of Section 207 to all restrictions im-
pnnngncomtomthc—urndnmm
B. The Commission Erred in Conel thatExunnondSecﬁmmtoCmm
and Restricted Areas [mpiicates the Takings Clause
Tthom.muaneommthdphmmdohwmmbyeondudhc

of Loretto v. Teleprompter Manhattan CATV Corp 4580“19
gsszf'md mpuuudbymnmmes.cﬁonmmw.hmmm
ommission ft

“Ifwcwmtoexundm&cﬁmmml-mpmtamtohnucﬂudw
of a portion of the common or access property where
hunotmutodatomtbdon.thomtwuﬂdmmtpm
um‘in opurmthammnntlimu thersby pressnting facts analogous

to those presented in
Under these circumstances, with those commenters that argus that

permanent ph: to constituts & per s¢ taking in Loretto
appunwmpmmg;nd lﬁonofthomp:m and restrictad ac-

cess areas at issue here.” SmndR&O nt 30-40 (footnotes omitted).
Thueondunonuunmblomthofmof mymmwmdsupo:h:hich
rocseding——invelving

hm“?a&mbyademmwmbym
retto co

In Loretto, a state law provided that a landlord could not interfere with the instal-
lation on his property of cable television facilities by a cable operator. y
the state statute at issue did not give the tanant any enforcesble property rights
with respect to the cable television installation; instead, th.ubhmpany not the
tenant, owned the instailation This fact was desmed tive by the Loretto

il
of the landlord’s building by nthmipany the court
“If [the statute] required landlords to provide cable m.lulhtlm ifa tmant
duu'u. the statute might present a ferent quuuon from the quuﬂm
i the landlord would own tion. Ownership would

since give the
landlord rights to the humont. manner, use, and possibly the disposition of
the installation.. Thoﬂ.ndludmﬂdd.ddohowhmplyv’rithlpphnbh

ernment raguht:wnl concerning CATV and therefore could minimize the
ical, esthetic, and other effects of the installation.” Loretto, at 440 n. 19, P

Inoonndmngandpurporﬁngtndilﬁnw:hthil the Commission en-
gages in a classic example of circular that the assumption of
thehypotheumlconhmodmnou 19 was that would own the installa-

tion,” the Commission concluded that so long as the tanant owned the reception de-
vice placed in a common or restricted area landlord's or association’s

would be subjected to an uninvited permanent physical occupation.” Second R&U,
at 443. This reasoning completely begs the real question. The determirvative fact in
the Loretto hypothetical was not that the landowner would own the installation but
that the cable operator would not own the instailation. In other words, the deter-
minative fact in Loretto was that a third artytothnhndlordltmnntrdnﬁomhip—
the cable opmtotu-wuﬂdmandmtmg

connections, smoke
ers, andthom"d'thoeommonamofth.huldins. " Id at 440
(emphun addod) In this regard, the extsnsion of Section 207 presmption to com-
mon and restricted aress of apartment buildings involves the regulatory modifica.
tion of the relative rights between landlords and tenants. See Loretto, 458 U.S. at
441 (“We do not... question. .. the suthority uphoiding a State’s broad power to im-
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appropriate restrictions upon an owner’s use of his property.”). it is compistel
r“uocuntobummthatunanusundmtheumcshmuthnd uvm.l{
respect to their rights in common and restricted areas. For example, t an ex-
press provision to the contrary, tenantlhawthomphmnghttoammdun
certain building common ereas, as & way of necessity between their “landiocked”
unit and the street outside. See 48 Am. Jur. 29 Landlord and Tenant §§628(1995)
(“Where property is leased to differsiit tenants and the landlord reiains control of

passageways, hallways, stairs, etc., for the common use of the different tenants,
uchumthuthonghthmlhmwmblouuofthcpomonoftho remises re-
tained for the common use of the tenants.”); see id. at §651 (“The ord’s inter-
ference with the tenant’s t of accesc and exist... may constitute & constructive
eviction, especially in case of the lease of rooms or spartments in a " Ten-
ants are also entitled to an implied right of necessity for the use of uits and
Ir%ﬂn%gfwnﬁhﬁmm;ﬁtmﬂudnmmhwt

, at

Similarly, in Yee v. City of Escondido, 503 U.S, 519 (1992), the Supreme Court
consi nmtwntnl lina: that prohibited mobile home parks from termi-

il
i
il
il
Sed
i
i
|

ca.l..l’ uquhthnhndmtompttomhhodounﬂ!ihwithmtmm -
yhnvmgto y com tion. Id at 529 (citing Heart of Atlanta Motel, Inc. v.

United States, 379°US. 541, 261 (1964))

torymodiﬁaﬁcnotthcrighuubcmhndlmhmdumu,whkh”

a
clearly does not fall within the per se takings anaiysis. The sxtension of the Section
207 rules in this context no more constitutes a taking than does the irement
that landlords install fire detactors, firs sprinklers or mailboxes. Such
momonthcmmydahndlwdlmmmtmﬂlﬂu ted nature of
the relationship permissible exercised of Governmental au ity.
C. The Commission Erred In Raliance On What It Termed “Practical Prob-
lems™ Of Implementing Section Preemption

In rej mmdmmmmwmmmm
erty in MDUs, the Commission placed tnghtm»uﬂd'prwﬁul‘imph-
mennuonpmblmmthmehumh. th respect to its authority to consider im-
plemenummmmmduddwnn the Commission the
discretion to devise rules that would not create sericus practical problems in their
implementation.” Second R&0, 47. The Commission based this conclusion on Sec-

tion 20T's directive to tions “pursuant to Section 303 of the Com-
munications Act of Soeﬂonw. hm,mthmmthocmwpm-

mulgate reguiations “as public convenience, intarest or necessity requires.” Commu-

nications Act, § 303, 47 U.S.C. §303.
Inmhommmmmwnduﬁumtuwmmthuﬁy

uundodtomdin;upﬁn Congressional directive. Section 207 directa the Com-
mission to adopt rules “prohibiting restrictions™ that impair the reception of over-
the-air video signals The Commission, however, erronecusly inter-

preted this command as if it read, “if you think it's a good idea and will not creats
practicai impiementation problems, adopt rules prohibiting restrictions.”

In truth, the Commission has identified pruhal problema with extending .d“:n-
emption to common and restricted areas. However, these problems can be
MDUmmthcnaqumtoenﬂyufthoCmonmthmthcw:ﬂon

of a common anienna, as byNABmxhorigim.lcommtamdunp—
proved by Commission in its on Reconsideration in this proceeding with

spect to that volun unduhkommunammmtmmlnm
event, the fact that mulﬁplod unit owners may be inconvenisnced by the ex-

tension of the Section 207 rules, or that such owners may have to maks new ar-
rangements with their tenants concarning the use of common and restricted areas,

in nowaydmxmshuthcuphut&umonddincﬁwhnhbﬂsbmhm“pro-
hibit restrictions” which impair a viewer’s ability to receive over-the-air signals.
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