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V1. THE COMMISSION IS WITHOUT AUTHORITY TO REVIEW THE CONSTITUTIONALITY OF
SECTION 207 OF THE 1906 ACT .

As acknowledged by the Commission in its crder accompsnying the FNPR, 18 Sec-
tion 207 of the 1996 Act is mandatory. Section 207 provides that the Commission
“shail” promulgate regulations to prohibit restrictions which the abiliiy of citizens
to use antennae to recaive over-the-sir signals. The langnage of the statute and the
l?‘i’hﬁvf. m't:ntti.ndhilatﬁn;h'“g: w&m gtorymum tCa:fgus’ -
classes ol resigen 0 1 Ve i con-
cern extended only to those citizens who own their own si.ntﬂ:-t‘amil , detached
dwelling. To the contrary, the Conferance Report makes ciear that the i
is req;.ured to apply Secgi’g;: 207 to restrictions which “inhibit* reception of over-the-

which restrict the ability of a lessee or unit owner are impressible under Section
207. Any attempt to draw a distinction between whether & atizen m‘l a direct
or indirect ownership in a residence as a basis for determining w. the citizen
may use an antenns to feceive over-the-air television service 18 without support in
the statuts or legislative history.

The Commission is without authority to declare the Congressionsl mandats to be
unconstitutional?® To the extent that policy judgments must be made concerning
the scope of the regulation, Congress has aiready made thoss judgments. Thus, the
Commission must implement the will of Congress in such a way as to ensure that
all citizens who chooss to do 30 may avail themselves of access to the nation’s free,
over-the-air television system. [t is hornbook law that one who leases reai
from another possesses a non-freehold estats in the Iand itseif.?' This is true

ertheluumnsfm'numdymﬁvm;arhym.&mmthtomth,w
ocus

from day to day.22 Thus, the Commission’s on whather a citizen has a direct
or indirect ownership in his residence as a basis for drawing a | distinction in
his right to use an antenna to recsive over-the-air television signals is

flawed. Section 207 requires the Commission to ensure that ail ci

they own or rent—are fres to use an antenna to securs access to the over-the-air
television service, '

VIL THERE IS NO “TAKING” CREATED BY THE EXTENSION OF THE ANTENNA PREEMPTION
RULES TO MULTIPLE DWELLING UNITS

The “Takings Clause” of the Fifth Amendment to the United States Constitution
requires the government to compensats a property owner if it “takes” the owner's
property. A taking may involve either tha tﬁnctappmpmﬁon of property or a gov-
ernment regulation which is so burdensome that it amounts to a taking of property
without actual condemnation or appropriation. A regulation results in a per s¢ regu-
latory taking if it requires the landownsr to suffer a permanent physical invasion
of his or her property by & third party or “denies all sconomically ial or pro-
ductive use of land.” 2 [t is well settled that if a regulation does not resuit in a per
se taking, courts will engage in an “ad hoc” inquiry to examine “the charscter of
gwernm:nb‘td action, its mno:?:c impact, and its inm'fcrent:: with reasonable in-
vestment-backed expectations.”1¢ When properly analyzed, regulation proposed
here does not constitute a “taking” by the Commission.

A. Lorerto And Bell Atlantic Are Not Dispositive

The Commission requested cornment on the application of Loretto v. Te, mg
glaniznoafrtm CATV Corp.2* and Bell Atlantic Tclgppthampaniav. chgw

on .

. As noted by the Court in Loreito as well as in subsequent Supreme Court deci-
sions, that case was decided on narrow grounds snd is Lmited to the specific facts

1$See FNPR at 143 ("the statute requires that we prohibit restrictions that impair viswers”
ability to receive the signals in question... ™.

H R Rep. No. 435, 106tk Cong. 2d Sess., p. 166 (1996).

= FNRP, at 943 (citing GTB Coilfornia, fac. v. FCC, 39’ P.3d 940, 946 (9th Cir. 1944) and
Johnson v. Robison, 416 U.S. 381, 368 (1974)).
:;f:Smmaam.sma?mmwm.uu.m'n.w.u.p.m.

”Pmn&nnlmavgg. v. Cliy of New York, 438 U.S, 104, 98 S.Ct. 2848, 57 LEd.2d
631, reh. den., 99 S.Ct. 228, L& 198 (1978); Lucas v. South Carolina Coastal Council,
”ﬁH-‘E' 1323& ?$m1§(1?:L ». Robina, 447 U.8. 14, 83 (1980),
ne ; . 14,
25 458 U.S. 419 (1982), *
124 F.3d 1441 (D.C. Cir 1994) (*Beil Atlanzic™.

-
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ofthc case.? In Lorerto, 3 state law grav:dod that a landlord could not “interfers”
with the installation on his property of cable talevmon facilities IK: cable operator.
Significantly, the state statute at 1ssue in Loretto did not give tenant any en-
forceable property rights with respect to the cable television installation; instea
the cable com y,notthcuncmt owned the installation.’® This fact was desm
dispositive in ; the Court expressly declined to agmo concerning the respec-
tive property rights of landlords versus tenants, which, o , is the precise issue
here.? The Court in Loretto went on to note:

If {the statute] required landlords to diﬂP rovide cable installation if a tenant so
desires, the statute might present a different quuﬂon from the quutaon beﬁm
us, since the landlord wouid own tion. Ownership
landlord rights to the lacunmt. mnmr. use, and possibly the
the installation...The rd would decide how to comply with lpphcnblo
ernment reguiations wnummgCATVnndthmfonemﬂdmmothngw
ical, esthetic, and other effects of the installation.

Moreover, the holding in Loretto was premised on the Court’s finding that the
state law at issue constituted a permanent physical occupation and deprivation of

housmg conditions in monl and the landlord-tsnant
without necessarily being n&:nd pn
such r?uhtion may cnta.ll.. C

o

%
B
:
:
&
E

ourt concluded:
nsequentl holding today in no altsrs the analyxis governing the
State’spowu'tonqmn to com 'p%withbuﬂdingeodumdg;omdc
utduyconncmom,mulbm,mohdctocmﬂn i and like
in the common arsa of So as these tions do not
the landlord to suffer the ph occupa of & { othilbu.i!dincryln
third utytbcy mdyudundlrg.h_omulﬁfumrmquirymmﬂyappn- .
Thmma%m. e T ermissible regulation of the land-
[ on is, a
lord-tenant relat Moreover, if statss have latituds to regulate pmsmy
nntedhyhndlords.thmthﬂnmbenoquu&onbutthatmwm.uim
done in enacting Section 207, impose such restrictions on the use of property as it

of television
The decision of the D. Cm:uitCout Appeals in Bell Atlantic is also irrelevant

totheuhngsmuu.!nmm::m. court struck down two Commission orders
requiring Local Exchange Companies (“LECs”) to set aside a certain portion
central offices for cccupation and use (“co-loeation™ by compatitive access providers
(“CAPs™. Thosoloqlmmbcfm‘thomutmwluthuthec«)mmnim’
compelling LECs to provide co-location orders for CAPs was authorized by statute.

Oof such arises here beca Conmm&cdmm?dthnlm
eou.rse - m mpm ts the regulation in ques-

dumappmgmummmavmbditywanaﬁmofthm 's systam

i

tion. Becauu hadmsuchauthmnnonm sil Atlantic, the court con-
strued the FCC's narrowly.’? Such construction was necessary, the court con-
cluded, because co-location orders raised "mbctlnhnl' constitutional questions
ghndumeTmnpmmmhmﬁmSumewﬁlhddmmmm
e is
Bcllmwuwmdwm&mbmm(n;o to the owner is granted

a rmanent interference with the owner's property interests. In Bell Atlantic, the
hndnommh:pormntnctmlmtuutmthchnduudhythowmfor

See 458 US. at 441, T3 L.EA.2d at 888 (“Our ho % , FCC v. Florida
Powcr Corp., 4!0U.S. 245 251, 107 8.Ct. 1107, MLEd. 283, (1981) (Acknowlsdging.
"Id.Mm o i i

»id

¥id At 440 n. 19,

3 Smith & Boyer, supra

"Id.A:“O(mphnisnddd)

B47US.C. §151.

“id. at 1mn1(mu;{mnmuwmmmmmmm-
deed duly suthorized by law.

3 The Bell Atiantic court did not rest its decision on # Takings Clause analysis. /d nu“.
n.l(:ﬁnhyonl.l‘yq},anmnmmdcum the orders under review were indeed duly au-

W,

e
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their central offices. Thus, & different takings analysis applies to the facts of this
regulation. .
B. When The Standard Is lied, It Is Evident That No “Taking” Is Cre-
ated By The Application Of TheAg’:upmd Ruls To Third-Party Property Owners
The Takings Clause issue is properly anal under the standard set forth in the
Supreme Court’s decision in Penn Central . Comp. v, of New Yorh. % In
ft:h.fi ,;hoCouhr:cqnc&“ nt%‘}:::nh“roqxnnthlt - i lnyutmud;
or determining when justice a 038 economic injuries ca
public action be compinuhd by the government..."?” Whether & taking has oc-
curreddoptudlhrgaly"upont.ho‘plrﬁculu' {in 8] case,” and the proc-
. ess of anal ilusmﬁdl;m ad hoc, factual” inqui .”Nmﬁuhu,thclfom
has jident the following lctmswhichmfommmmm
The economic impact of the regulation on the claimant and, particulariy, the ex-
tent to which the reguiation has interfered with distinct investment-backsd ex-
pectations are, of course, relevant considerations. too, is the characier of the
gqvmmtacﬁon.A“%mmmﬂﬂyb. nd when the interfarence
with property can be ctharactarized as & physical invagion by government, than
when interference arizes from some ic program adjusting the bensfits and
ofmnmﬁietquompto commen good.»®

As recognized
has the power to change contractual relationships betwean privats partiss through
Ehe 'fo“t%,:.cof its mmﬁond powers. In Connolly v. Pension Benefit Guaranty
orp,*, the Court :
Contracts, howevar, express, cannot feiter the constitutional authority of Con-
mCmmmggwhﬁﬂumpnpug.MMmmMﬁmn
subject mattar which lies within the controi of Congress, they have a congenital
infirmity. Parties cannot remove their transactions whae: the reach of dominant
constitutional power by making contracts about them... fact that legisla-
tion di or existing contractual rights, does not always trans-
form the ﬁonintomﬂ.m.lhking.‘l -
Regulation of landlord-tenant tionships is an everyday fact of life. Federal,
state and local governments place numerous requirements and tions on land-
lords concerning the terms under which property may be rentad. of thase re-
guirements (i.e., provision of heat, mokcdctnctumuﬁng hookupe) require a iand-
ety o the londlard. Thees reguisiory equirements re oo Sabingy" In
property own requirements are
the comﬁtntion:{ sense because of the incidental nature of the intrusion on the

3

rop
i rig‘;.gimbothvidn

program provider. Instsad, the regulation required by Section will only give ten-
ants and unit owners the right to instail antennas 10 recsive video services. For an
owner of a unit in s condominjum or townhouss, the ability to use such
ulikewiuincidmttothnmu:hipinumttanudbythcnddmt.
tant to note that the parson for whose benafit the regulation is adopted wouid not
be a “stranger” 4 to the owner. Instead, the regulation is for tenan
rect contractusi relationship (i.e., privity) wi
ol dotlfor- mowmﬁh;'f‘ .‘th ownership stake i
iums an common one with an
p:zgeﬂy. M&mﬁmmﬁumm
such as rooftops, they clearly do have intarests in these aress to the extant provided
in the rental agreament, other contractual declaration, or applicable stats law.

B
E_ .

ailowed orthern .
cago, 99 U.S. 836 (1879) (no taking where city constructed a tamporary dam in river
to permit construction of a tunnel, even though plaintiffs were thereby denisd sccess

4438 US, 104, 98 8.Ct. 57 L.Ed.24 631, reh. den. 99 8, Ct. 88 L.Ed.24 198 (1978).
:; ﬁ at 124,57 LEd2d ﬁ'& (quotations omittad). 228,

wid

« 476 U.S, 211 (1988).

4 Id. at 223-24 (quotations and citations omitted).

42Cf Loretto (*an owner suffers & speciai kied of injury when a stronger directly invades and
occupies the owner’s property.”)
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programming of their 1
conpumer choice is to have real substance, then temants in MDUs must have
ability to choose the video services they desire. Landlords do not have &
ﬂghgminhibitcgmr-ﬁﬁminvidnmdcﬁ Si.mplyput.mﬂm'm
elimination of this leverage from landlords, nor the Commission’s rule to implement
Section 207, implicate the Taki Clause. As the Court noted in Andrus v. Allard,
A Tote of futits profte unacertpasied g“ﬂﬁ"m’“ﬂ‘mﬁ“m

I m“d':i.'m n::ﬁm%m'm iy "“gwm.n' t r-'au‘a’ﬁon'ofth- sart

n sum, is
ognizegmby:hoCourtupu::,isﬁbkinImu:h Viowodinthomhndthoing:
mtmmmmmumatankcmd@wqﬁmihdigpaqtonthoprm
rights of affectad owners, the regulation simply does not implicate the T
Clause of the United States Constitution.

Thank you for providing us with the opportunity to appear today.

Mr. TAUZIN. Let me disagree with you. The Chair recognizes
himself and then I will recognize other members. I think it is more
complicated than that. Let me kind of, maybe, set the stage. I want
to ask Mr. Sugrue, first of all, how many inquiries of rulemakings
are going on at the FCC right now, in this area?

Mr. SUGRUE. Well, we have a rulemaking addressing the utili
rights of way under section 224. We have got unbun networ.
elements. ‘

Mr. TAUZIN. Yes. That is two.

Mr. SUGRUE. That is two. Cable inside wiring.

Mr. TAUZIN. That is three.

Mr. SUGRUE. Section 207, over-the-air receptive devices.

Mr. TauzIN. Four.

Mr. SUGRUE. 1 think that is it.

Mr. TAUZIN. I think you are making my case for FCC reform, to
beﬁn with but let me make the point.

e

have got four rocoedm'fll going on, all in different areas of
communicatig:ns sempces tom ti-dvlfr:ﬁing or multi-commercial ten-
ant buildings. Is that correct?
Mr. SUGRUE. We have four proceedings—
Mr. TAUZIN. Four proceedings.

#3441 U.5. 51, 66, 100 8.Ct. 318, 62 L.Ed.2d 210, 233 (1979)

—
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Mr. SUGRUE. [continu.igﬁLin_lplementing four different parts of
the Communications Act. t is right. Yes. i

Mr. TAUZIN. Right. Yes. And what is so complex is that commu-
nications are mergin? and converging into a single stream of ones
and ohs. Someone told me at a meeting the other day, relax, it is
just ones and ohs. o

But all this stuff is going to be coming down to us from satellites,
from over-the-air, wireless, from wires into the building. Master
antennas miﬁgt work for, you know, in some cases, cable service
is fine but what if the tenant wants to get DBS service and receive
a local broadcast over an antennae and the DBS cable program-
ming from a direct broadcast satellite? What about that case?
Where the tendnt really wants that, but there is no provision for
that in the bill.

It gets really complicated. Let me take where we have been to
where we have to get and I think everybody will see the complex-
ity. In a monopoly provision of communication services system, in
the old telephone system where there was one telephone company,
it was kind of easy to understand. The telephone company had an
obligation to serve, therefore there was no real deal to be cut, no
sharing of revenues with the building owner, the wires, tachnically,
I guess, belonged to the telephone company who had a right to put
them in and, in fact, an ob?.igation to put them in when he was
called upon to do so.

Cable companies, emerging in this country to help avoid the nec-
essary of antennas or bad reception in some areas, now delivering
the broadcast channels under com ry license, very often under
exclusive cable agreements with franchising authority, sort of
a monopoly de facto, if nothing else, was delivering video services
through the wire end of the home. And so the cable company
owned the wire, I guess, in many of these cases, at least to the
building and perhagl even in the building.

And all of a sudden we have the explosion of new wireless serv-
ices. As the computer merges with the wireless industry and cel-
lular is born and wireless video is born, satellites go up. Now we
get new satellite services. It is getting complex all of a sudden. And
then we pass an Act that says, you know, we kind of like that. We
kind of like the idea of a lot of different people serving the cus-
tomers of America and consumers having a lot of different choices.
So we passed an Act and we said we are going to get away from
these monopoly driven services. We are going try to give cable some
competition so that they are no longer exclusively providing the
video services to le. We are going to give the telephone compa-
nies competition so they are no ionger the telephone company, ex-
clusively delivering the services.

Andnowwehave?ottothinkofanewsystemthatworksfor
the building owners, for the tenants, and for the providers. And it
is complex. It is extremely complex right now. For example, Mr.
Bitz makes the point, in new world, is it fair to say that com-
munications providers have a right to deliver their services into a
building, but they don't have the obligation to do so when tenants
want these services? Is it right for the building owners to decide
which of those services are going to come in by which companies?
And then is it up to the consumers to choose which building they

-t o emw.
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want to be in? Suppose you have got to be in that building for a
lot of other good redsons but you don't have any choice except what
your building owner wants to give you?

Is it right to pass forced entry? And where do you stop there? Do
you say everybody has a right? Does everybody have a right to that
wire? Or does everybody have to run their own wire, put up their
own antennae? And how many are iyot.l going to have? It gets real
ccmplicated. And it gets real tough for government to end up mak-
ing all of these decisions as we go from a monopoly driven system
to a competitive system where literally evel?th.ing is merging very
quickly into a single stream of high-bandwidth that is going to de-
liver video, telephony, and data services all in the same package.
And that is the Ficture. That is the picture,

And out of it I will let you I am going to have just a limited time,
but I want you all to comment. A3 many of you as want to out of
it comes a bunch of guestions. Should the Federal Government
make the rules? Should the States, individual States? You made a
case, some of you, a compelling ent for a national rule. Some
of you made the ent that these are things States ought to
work out. We see States trying to work it out. Connecticut and
Texas have passed laws. Florida has just tried and ran out of time
on an agreement reached by the building owners, the property
owners interest and the communications company.

Is it okay from where we sit, having been responsible for the
1996 Act, for us to leave it to people to agree or not agree on
whether consumers in America are goﬁ to have competitive
choices or do we have a responsibility to help make sure that hap-
Eens? You know, I kind of think we can't just sit back and just

ope it happens. You have got to maybe help make it happen. And,
if we do, if we get en do we write instructions to the FCC,
as Mr. Sugrue has ted? Guidance instructions, clear author-
ity, perhaps in the reform of the FCC, putting all of this under a
single place instead of in four different bureaus

Or do we write a national law right now that defines the rights
of the consumers in America and the rights of building owners and .
the rights of telecom companies who want to get to consums-
ers? It gets real complicated, Mr. Prak. I have got a limited time,
but I want you all, you sat through anythi it [ have had to
say, any of you want to react? And then I will turn it over to Mr.

arkey.

Mr.%RAILMr. Chairman, I would like to just react. I guess I was
attempting to say, my piece of it doesn’t have to be complicated.

I wouldn'’t begin to want to get into what you were describing be-
cause the truth is my focus is much more narrow than that. And
I don’t believe my piece has to be complicated, unless you make it

80.

Mr. TAuzIN. 1 understand. And let me also ify something.
What I was telling Ms. Case was that I was just did a PSA wi
Kermit the Frog yesterday and I pointed out to Kermit that it must
be pretty cool to have a girlfriend who likes to mud wrestle. And
he said, I have got to use that. That is cool.

But this shouldn't be a mud wrestle. I mean, it reaily shouldn’t
be. We ought to be able to conceive of some framework in which
this works. Is the framework just prohibiting exclusive agreements
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in n competitive marketplace? Without necessarily defining who
can come and saying you tan't say nobody can come except the ger-
son | want. Is'that LKe right remedy? Come back to me. Mr. Bitz
wanted to go first. I guess you are next, Mr. Heatwole.

Mr. Brtz. Mr. Chairman, it seems to me that we are looking at
a situation where I didn't bring any props, so if you will allow me
to be a little impromptu the question is whether the cup is half
empty or haif full. In 1996, from a competition point of view, there
was none. The cup was empty. But it seems to me that what has
occurred over the last few years is that the cup has been filling up
and m%ybe we are about here.

Mr. TAUZIN. But what if you are real thirsty and live at the top
of the cup? o

Ms. CASE. It has got some rocks in it though.

Mr. Birz. That is right. But by no means has it made the
progress that you, representin&eour country might like, but that
the direction is clear, is that companies that are dmﬁﬁ here
with me are doing deals. It is getting into more and more buildings
across the country every day. That the progress in your direction
is quite correct and we don't need to have more regulation to tie
us up when we are already heading where the Congress wanted us
to go in 1996.

Mr. TAUZIN. Mr. Rouhana wants to respond to that, but I prom-
isels[ Mlx:I.EI-}eatwole I_t;n‘st.

r. TWOLE. Here's my point, regarding—

Mr. TAUZIN. Grab the mil{e, Mr. Heatwole.

Mr. HEATWOLE. Excuse me. A couple of quick points.

Mr. TAUZIN. You have to have access to us. Shared access.

Mr. HEATWOLE. Re ing Mr. Prak, in 2 of the systems that we
own where we own the entire cable TV distribution system and 1,
which is a seniors property, a 205-unit property, we provide free,
off-air access, costs them nothing. In a family property for off-air
access, we ¢ e ] think $12 a month for that cable system.

Mr. TAUZIN. Let me quickly ask you, in the contract you were
presented, you read to us, what was your quid pro quo? What
would you get? Nothing?

Mr. TWOLE. Nothing. Zero.

hlMr. TAUZIN. So there was no offer: We will pay you some-
thing————

Mr. HEATWOLE. Nothing.

IgIr. TAuZIN. [continuing] to take over all this rights of entry
and— .

Mr. HEATWOLE. It was zero.

Mr. TAUZIN. Zero. How about was there an agreement to pay any
damages?

Mr. HEATWOLE. Well, it theoretically. Yes.

Mr. TAUZIN. But there was no quid pro quo, no offer to share

anything?
ﬁ?ﬁxx‘wow. No. We have looked at those agreements.
Mr. TAUZIN. Yes.
Mr. HEATWOLE. But in that particular agreement, there was

nothin% that—
Mr. TAUZIN. Quickly, what is the difference between that agree-
ment, a telecom provider, and the pizza delivery man? He drives
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across your %\vay. He parks in your parking lots and delivers
pizzas to your tustomers. Can you say to the pizza delivery commu-
nity in your town, only one of you can come? Do they all have a
right to come? They are using shared facilities t;;rovide services
and sell prodiicts to your customers. What is the difference?

Mr. HEATWOLE. Well, No. 1, they leave.

Mr. TAUZIN. They leave. Very good.

They leave something good behind, too.

Mr. HEATWOLE. Hopefully. No. 2, theoretically, I assume that we
could ban, you know, all pizza delivery drivers, you know, to the
property. You have some areas where the pizza delivery people
won't deliver, you know, because of—

Mr. TAUZIN. So there are some analogies there. We need to think
about that. Mr. Rouhana. And then I will recognize my well, Mr.
Sugrue and then Mr. Markey.

Mr. ROUHANA. I was going to try and address, actually, the first
guestion you asked. As you were making your statement, Mr.

hairman, [ was thinking, be careful what you wish for, because
you may get it.

Mr. TauzIN. That is right.

Mr. ROUHANA. In the Telecom Act, I believe what you wished for
was competition. '

Mr. TAUZIN. Yes,

Mr. ROUHANA. And people are trying to deliver it. And we have.

run into a road block and so we are back saying, there is a road
block. You have asked whether this is a | or a national issue
and I think 1 have tried to make the point that it really needs to
be addressed on a national level because this is a national problem.
This is not something that is hap&ning just in one States; it is hap-
pening across the country and fact is that the telecommuni-
cation infrastructure of this country is a national infrastructure
and it just needs to be there and it needs to be upgraded.

I listened very carefully during all of the %:::ntations by the
folks representing the real estate community use 1 do believe
a solution to all of these problems can be crafted ard that it is pos-
sible for people to sit down, talk about these issues, and find the
right balance for legislation that would protect both the real estate
intemits and ensure that an impediment to competition is re-
move

I don’t think there is any doubt that that can be done. It has
been done in two States. It has certainly been done over and over
again in other utility situations. We are not invenﬁg somethi
here, we are repeating a process that has happened again an
again with regard to buildings. All we are trying to do is make sure
that we deal with it rather let it drift. We are sitting in a very
difficult position where our infrastructure outstrips the ability of
people to deliver it today because of this building access impedi-
ment issue, so——- :

Mr. TAUZIN. Mr. S e, when are going to have it decided?

Mr. SUGRUE. Well, I just want to endorse your vision of how
complex this world is and that, for your job mine, we were a
lot easy in monopoly days. So competition is great except living
through it until we get there.
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I just wanted to note two things. One, the Bureau is recommend-
ing to the Commission tha’ it shortly initiate a proceeding that
pulls together threagds of these different proceedings as they affect
telecommunications service - providers and addresses them in a
more comprehensive manner. And the Wireless Bureau assu.min%
the Commission adopts it, because I don't want to get ahead o
them; we propose, they dispose but assuming it is adoﬁtog. we will
be addressing issues as they affect telecom providers like Winstar
e Tavom. 8o you ha ull all of these proceedings

r. TAUZIN. you have got to p 0! se p to-
ether, if they to do that. Then you try to settle them. And
O Sanue. The coies. that proceeding should ho
r. SUGRUE. -notice initiating that pe-
fully be out next month and then, by the end of year I would hope
or early next year, have an order out resolving it. And I just want-
ed to note that, while there are four p ings, you are y
talking about two bureaus and you have them both here before
you, so we will to—
Mr. TAUZIN. There are four proceedings, but two bureaus in-

volved.
Anyone else before I turn it over to Mr. Markey? Mr.

Windhausen.

Mr. WINDHAUSEN. Mr. Chairman, you asked what your respon-
sibility is now at this stage. And I think there is a responsibility
for Congress to clarify this situation. Perhaps the best way I could
the best language I have used or I have heard used is by an editor
for the Baton Rouge Advocate that I met with just a couple of days

ago.

Mr. TAUZIN. Careful now. '

Mr. WINDHAUSEN. And his suggestion was: So what you guys are
really looking for is to nudge market along. And I that
is exactly right. With regard to this building access problem, the
statutory language just doesn't clarify, doesn’t go far eno to
really deal with it for certain. And if we could just have legisiative
language that would establish the tenant’s right to choose the &m—
vider that they want, then the CLECs will go and we will negotiate
a deal with the landlord. We are not looking for free entry, forced
access that was referred to earlier. We just want to be able to have
the right to %rovide service and then we will work something out.

There has been discussion as well about the number about resi-
dential competition in Congress and why don't we have more resi-
dential competition. I think it is important to point out that 30 per-
cent of residential consumers live in apartment buildings. If we
don’t take some action to deal with this problem that you could
wetl be writing off those 30 percent of the public and saying, sorry,
you don't get the choices that everybody else Tlets. That is why it
is very critical for residential competition as well.

Mr. TAUZIN. I want to raeo‘smu Mr. Markey. You just put on the
table the question: If we should provide legislative instructions that
consumers have a right to multiple choices, does that abrogate ex-
isting contracts, excfusivity contracts? Do we have a right to do
that? Is there a problem under whatever that Act Mr. il al-
ways talks about where the government gets sued—Tucker. The
Tucker Act. Are we going to get sued? Mr. Markey.
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Mr. MARKEY. Okay. Thank you. Mr. Bitz, does ydur association
believe that exclusive access deals are ckay? - .

Mr. Birz. No. We do not support exclusive access. Our industry
association has repeatedly stated we believe in a competitive mar-
icaetplace. That implies muitiple providers in any circumstances, Mr.

arkey. : , ’

Mr. KEY. Okﬁy. Do you agree with that Mr. Heatwole?

Mr. HEATWOLE. I'll speak individually. .

Mr. MARKEY. Yes. You are speaking for the whole association, is
that correct, Mr. Bitz?

Mr. BITZ. Yes.

Mr. HEATWOLE. They don’t know what I am going to say, so I
will speak individually. If it is okay, then they will well done. In
a pertect world, you would certainly want free and open access by
anyone. From a very practical standpoint, as we pointed out, if you
have a small local provider who may have the best of the Internet
connection, the phone connection, and the cable TV connection,
they may not be able to borrow the money to put in the system or
the distribution system onsite required if the bank knows that they
don’t have l.year, 2-year, 3-year, whatever the period is, contract.
In that instance, what you have done is you have, de facto, opted
to the large incumbent provider. Second——

Mr. MARKEY. Well, Andy, no. We have said to the smaller guy,
find a way of being able to compete. ' _

Mr. HEATWOLE. But he may be able to.

Mr. MARKEY. See we look at it, Mr. Heatwole, from the perspec-
tive of the tenant, okay. Our goal is to make sure that your tenants
have the lowest possible Internet, cable, telephone long distance
price. That is our objective. So if there is only one person in, then,
obviously, that person is not going to be under the pressure to
Jower the price on all of thoae othsr services.

Mr. HEATWOLE. My point is that the one person with the lowest
price may be the small provider who, without an exclusive contract,
does not have the capital that many of thess other larger compa-
nies have and, consequently, he is excluded from providing the
lower mﬂ u have, de facto~——

Mr. . I understand that, Mr. Heatwole.

Mr. HEATWOLE. And, second——

Mr. MARKEY. I have just got to move on. 1 apologize, Mr.
Heatwole. The big point that we are trying to make here is that
we want the marketplace to determine what the lowest price is, not
a predetermined usive contract to determine that. use we
are not sure that that deal, over a period of time, winds up with
the lowest price because of the innovation and the change. And
that is why we like your association's perspective on this, okay.
And so we will just stick with this because it seemsa to be some-
thing that we can work with. And it is only that I have limited
time that ] have to move on and 1 apologize to F\;:u. sir.

In Massachusetts, Mr. Burnside, what has hap where you
are able to compete, to cable riths, to other rights

Mr. BURNSIDE. Well, a couple of interesting things, Mr. Markey,
have happened. One example in Massachusetts, in 1998, when
Time Warner announced a 12 to 15 percent price increase across
the board, they exempted one community, the first community that
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RCN had actually established service in, and said that that com-
munity would not have a price increass because Time Warner feced
a competitive situation. So it is pretty clear. And we could look to
other examples in New York where we have seen bulk discouats,

erfectly acceptable from the market standpoint, bull: discounts of-
?eered in MDUs where RCN has been able to build its service. So,
cleariy, prices do come down. - N

And I might add that if has been our experience ¢hat, in addition
to prices coming doww, the pie tends to get larger. We heard that
67 percent of the homes passed take cable service. We have experi-
ence in markets where in fact, there is one in particular in eastern
Pennsylvania where we own a cable system that is completely
overbuilt by a competitor. And there the penetration rates exceed
90 percent. So the pie gets bigger, keeping the local licensing au-
thorities whole.

Mr. MARKEY. Okay. So when we in Congress preempted all of the
exclusive contracts that municipalities had granted to the incum-
bents, it made it possible for RCN to come in, then, and begin to
match or lower the price that was being offered by the incumbent
cable company for the benefit of consumers across company.

Mr. BURNSIDE. That is it exactly. Exactly.
, do we have to legislate it all? Are

Mr, MARKEY. So, Mr. tg\;fua
there any changes you think we have to make in order to give you
the authority you need in order to, you know, get to the point
where you can have the power that these companies can offer the
integrated telecommunications services that are scattered now
throughout the Telecommunications Act?

Mr. SUGRUE. I think on the question of building access, the issue
we have been principally debanﬁ today, legislation would be help-
ful. The Commission hasn’t ruled really one way or the other with
respect to telecom services whether it has the jurisdiction under
the present law. But it is at least, as you can tell from the debate—
and | have gotten white papers and constitutional scholars coming
in on each side of this—that it is open for debate right now.

Mr. MARKEY. And, finally, has a tenant ever been denied, Mr.
Bitz, service from the telecom or cable provider of their choice, to
your rience?

Mr. BrTz. Well, I can only speak for the company that I work for,
sir. We have never had a situation that I am aware of where, as
a result of the landlord’s business decisions, the tenant has been
denied their choice of telecommunications provider. In many cases,
the tenants actually go direct to telecommunication service pro-
vider, independent of us. And I can't speak as to whether or not
they have been turned down, although I would suspect that is the
case because we have many smail tenants who would not be nec-
essarily attractive business ts for the telecommunications in-
dustry and smaller buildings that I know where we have tried to
encourage the tslecommunications industry to actually provide
service and we have been turned down by various companies.

Mr. MARKEY. Finally, Mr. Rouhana, have you ever been denied
gcc;ass to customers in MDUs that would want access to your serv-
1Ce!

Mr. ROUHANA. Rarely, but it happens. It does happen.

Mr. MARKEY. And what is the reason why you are denied?
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Mr. ROUHANA. [ have never really been able to tell. I mean, the
fact is that when you are dealing with a landlord, you are dealing
with an absolute authority. So they don't have-to tell you. Thay
have no responsibility to respond even. So, in the cases where we
have not gotten into the buildings, it has been because we have
gotten little or no response from ple in .

The problem is there are so many landlords. If they were all like
the people at this table, we wouldn't have a problem. They would
all already have us in there. So that is really the issue. There are

so many of them.
Mr. . Let me ask Mr. Windhausen to finish up on the

question. _

Mr. WINDHAUSEN. Thank you, Mr. Markey. Yes we do have sev-
eral examples where customers sought to receive service from a
particular CLEC and were told by the building owner, no, I am
sorry. The building owner said I have an exclusive deal with one

vider. That is your only choice. And we have those examples
g;om wireless companies and wire-line oomga.m’es who tried to pro-
vide service and the bu’li‘lhdﬂﬁ owner has said no.

Mr. MARKEY. Okay. ou, Mr. Windhausen.

Mr. TAuzZIN. Thank you, Mr. Markey. I wanted to welcome the
vice chairman of the committee, Mr. Oxley, to the hearings and rec-
ognize for a round of questions the gentlelady Ms. Cubin.

Mrs. CUBIN. Thank you, Mr. Chairman. | am from Wyoming and
recently held a community hearing on g‘lacing towers for ular
telephones and the biggest , the biggest issue was private

property rights. And I want to tell you that private property rights
in WBoming means something different than they tﬁ) in Wuh%ng-
ton, DC. And when you are talking about placing a tower some-
where, it is a lot more personal when you are ing about requir-
ing someone on the place where they live, the landlord, it seems
like it is much more of a violation to the private property rights
of someone in Wlﬁming.

And I would like to ask you, Mr. Rouhana, on the issue of private
property rights, you s st that the issue of access should be ad-
dressed at the national level. Now is that exclusively to provide
some companies with—-well, companies like yours—with a seamlesa
business plan? :

Mr. ROUHANA. Well, I think I will just have to go back to the
very beginning. It seems to me that what we are trying to do is .
to create competition and the issue that is preventing us from get-
ting to the buildings, which is where the customers are, is this ac-
cess issue. Now this is in a muitiple dwelling environment, not in
a single family horne, so certainly we are not advocating that.

Mrs. CUBIN. We have those.

Mr. ROUHANA. I know you do. And we are certainly not advocat-
ing that. And private property rights—I mean, what is there that
is more important, frankly, than that? But this is, as I said, [ think
over and over again, not the first time this has happened. What we
are talking about is a situation where people have congregated.
They are in buildings that are owned by others. And those others
are standing between-the people in the buildings and those who
they want service from and they are preventing that from happen-
ing. So, clearly, there has got to be a balance of these interests.
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Our px:jrosal. I think, tries to take that account and, in icu-
lar, has all kinds of safeguards buiit even in that case to sure
that this is not an abusive process. We don't want to take anything.
We want to give something. We want to give the services that
these tenants have been asking for, that they need. I don't want
their buildings. I just want to give the tenants the service. And we
are even wﬂﬁng to &ay for it, so it is not even a question of asking
for access for free. We are more than willing to pay a commercially -
reasonable rate.

Mrs. CuBIN. Weil, what this reminds me of, if you will forgive
me, is the Endangered Species Act, you know, where you lose the
ability to use your land because there is potentially an endangered
species on there, They are not taking your land away, but you can't
use it. So, you know, there are certain rights that go along with

owning property. .

I wanted to ask you, too, you are about the person that
stands in between, the landlord, getting residents what they
want and the providers providing it. Are any of you aware of any
circumstance where a building owner or a building manager actu-
ally has been paid to prevent someone else from ing in? Be-
cause | can see that that would be a problem. Anyone who wants
to answer that. _

Mr. WINDHAUSEN. There are many examples of landlords and
building owners granting exclusive contracts to one single provider.

Mrs. CUBIN. Right. :

Mr. WINDHAUSEN. And, as a part of that agreement, the landlord
agrees to be dfa.id by that exclusive provider and the agreement is
that the landlord will then prevent any other competitor from serv-
ing that building. I mean that is part of an exclusive contract.

rs. CUBIN. Right. But what I mean is that if someone else
wanted to negotiate the same kind of contract with that landowner
or that landlord, are there instances that anyone of you know of
that that wasn’t allowed or they just weren't interested or—any?

Mr. WINDHAUSEN. That is y what :z:gpena with an exclu-
sive contract. Another CLEC will come in uﬁ just want the
same deal that the other guy is getting and the ord has said

no.

Mrs. CUBIN, Mr. Rouhana—or anyone who wants to answer this
I really think, as a general rule, that situations that have problems
are better addressed at the State level. And I am sure you have
reasons to think that they should be addressed at the national level
rather than the State ievel. Could you tell me what they are?

When I came in here, I was—you know, 1 just thought we have
to protect private property rights. Well, now I am confused. Now
I honestly w that there is something in between here. I am just
trying to find what it is and I am not going to find it out here
today. It will take a lot of time and work.

Mr. ROUHANA. Well, I would say there are really two big reasons
that I think it is approxxéitato to try to do this nationally. First of
all is just the Telecom itself, you know, is a national Act and
the entire imperative behind it is to try and create for the country
an infrastructure that will be equally distributed across the coun-
try and will be available across the country. So I think solving the
problem nationally wiil at least ensure that, to the maximum ex-
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tent possible for money and dollars will flow evenly acruss the
country to the extent it can.

Second, our experience has been that where State Acts exist and
we attempt to use-and we are dealing with a national iandlord,
they can sometime take it out on us in another State without simi-
lar kinds of rights. So we can find that is a way to sort of freeze
the effectiveness of the State law by, you know, making it clear
that if you try to use the State law in this State, we will make it
hard for you in another place where they don’t have this law. And
so it is a little more complicated than just a State-by-State analy-
sis.
Obviously, we will continue to work with the States have we
have. And, frankly, we will continue to do this one building at a
time because we have to. But I think it would be better in terms
of the attempt to get a complete infrastructure out there that is
competitive, if we had a national solution. I think it would happen
more quickly for everyone that way.

Mrs. CusIN. Thank you, Mr. Rouhana.

Mr. TAuzIN. Thank you. Go ahead, Ms. Case.

Ms. CASE. [ see absolutely no——

Mr. TAuzIN. Pull the microphone to you. '

Ms. CAsE. I have never needed a microphone. Exclusivity—as a
property owner, there is nothing wrong with exclusivity. I am pro-
viding—you already know so [ can—I am providing you with your
home. If I engage into a contract that provides that provider an ex-
clusive right, then I am taking the risk, if I get paid or if I don't
get paid. I can tell you that we don't have, currently, any contracts
that are exclusive for service. But I will allow our managers to ex-
clusively market a provider. Now if a resident is dissatiafied with
that provider, I lose. My contract needs to have customer service
obligations in there.

I am the one who loses the resident. If I get paid money up front,
if I get paid on an opgoing basia, I will loss. There is no amount
of money that could bring our company to higher levels than rent.
And that is what we are in the business to do.

Mrs. CUBIN. Well, while I generally agree with that, in Wyoming
it is not just so simple as okay I am going to move out of your
building into somebody else’s.

Mr. TAUuzIN. Unless you get a tent.

Mrs. CUBIN. Yes.

So, you know, in theory I agree, but—— .

Mr. TauziN. Thank you, Ms. Cubin. I think Mr. Prak-—you have
got a few who want to comment before 1 move on.

Mr. PRAK. [ was just going to respond from the perspective of
over-the-air, free, over-the-air television, that there is a national in-
terest and that I would think that you could harmonize your views
with respect to privately owned property, as I have, and in the
same way that the Supreme Court has, by looking at some of these
regulations as akin to local laws and Federal laws that require ac-
cess to utility connections, mail boxes, smoke detectors, fire extin-
guishers, all of these things that are required. A mail box is re-
quired by Federal law.
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At one level, one could look at them as some kind of infringement
upon private property rights, Our Supreme Court has interpreted
the Constitution ptherwise.

Mrs. CUBIN. | just want to make one more statement now. You
know, I am really torn here because we were talking about local-
to-local TV with some industry broadcasters and they said, well,
theﬁwillonlybeservinginthenextfewyemthetop?Omarkets.
We ,thelargestmarketinwi: ing is 196 and the next one is
199. So I am thinking, well, okay, :g we are going to across-the-
country, nationally provide or make provisions that everyone can
have access, then maybe every single citizen in the country de-
serves the right to have everything that everybody else has, so
maybe we shouldn't be looking at Wyoming at 196 and 199. Maybe
we shoulb%iust say, okay, industry, build it.

Everybody is entitled to mail a letter for the same émea Every-
body is entitled to telefhone service. Everybody is entitled to elec-
tricity. Get them the telecommunications services, too.

Mr. Prak. 1 g.less what 1 would say in response, Congress-
woman, is that the folks I represent are in the process of trying to
do that right now. We are in Wyoming and, by golly, we are going
to cover it all with a digital sig&l.

Mr. TAuzIN. Don't mess with Wyoming, any of you. 1 am telling
you.

Mr. Prak. That is right.

Mr. TAUZIN. Thank you. If you have other responses I will have
to move on—maybe you can get your points in with other members.
Let me recognize the gentlelady from California, Ms. Eshoo.

Ms. EsHoo. Thank You, Mr. Chairman, for holding this hearing.
It is fascinating. As | have listened to not only everyone at the
I:able doﬂ'ering ir dn't:atimony. buti1 members ai,kmg stions ‘{

eaned over to my distinguished colleague from Pennsylvania an
said, I think that we are national referees sometimes. So we have
got to come up with a solution on this. But first [ want to start
with Mr. Burnside. [ just can’t resist this. Do people tell you that
you look like Robin Williams? :

Especially when you smile. Look at that. And he does wear glass-
es sometimes,

Mr. BURNSIDE. You are not the first.

Ms. EsHOO. Okay. Okay. Great. Well, [ had to get that in. A little
levity. For those that haven’t seen his face, if you can turn around -
now.,

Mr. TauzIN. You ought to hear the number of people who ask
Robin Williams if he looks like Mr. Burnside. It is amazing.

Ms. EsHoO, Right. Yes. Let me start out with Mr, Bitz. In your
testimony, you pointed out that your residencies are providing com-
Betitive options for tenants and it has been mentioned before that

OMA supported a bill that nearly passed in the Florida legisia-
ture. Do you consider that a model? And, if so, would support
a federally modeled bill from that piece of legislation that is pend-
inidi;x the Florida legislature?

. BITZ. Well, perhaps, like many families, we don’t always
agree within our family and, at a national level, BOMA disagreed
with what the local chapter entered into.

Ms. EsH0O. And what was your disagreement?
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Mr. BITZ. Our position is that we are not in favor of any man-
dated access, even on a negotiated basis. i

Ms. ESHOO. But once you get beyond that. [ mean, that is like
the developer going in and saying 1,000 homes and then when they
have to sit down and negotiate with the planning department, then
the powers to be they will say, okay, we will do 720 units. So, you
know, what is your next position?

Mr. Bitz. You heard my next position, which was this goes to the
heart of, in our opinion, of owning real estate because private prop-
erty rights are very important to us and we believe we are meeting
the Nation's telecommunications objective as an industry. I, in a
somewhat humorous fashion, used my glass of water to point out
that progress has been made, dramatic &m{r:u has been made,
about the number of service providers. We believe that that will
continue. It is a very positive trend. We support that.

But we don’t want the government fo us to have to deal
with people that we may or may not otherwise deal with in a free-
market environment. We support the free-market environment and
we support the competitive environment that we are in. We believe
that works for our tenants.

Ms. EsH00. Do you charge people to have access to the services?

Mr. BiTZ. Yes. :

Ms. ESH0O. And, if so, do you have—-

Mr. Bitz. The agreements we have, including with my colleague

next to me—-—
Ms. ESHOO. Do you have fixed rates? Or does the association help

- set them?

Mr. Bitz. No, these are individually negotiated between individ-
uai comEpanies and telecommunications service providers.

Ms.’snoo. What is the range? What is the range that you
C (-]

Mr. Brrz. Well, I would say it would vary from like $100 to $500
a month for a site. It depends on the size of the building. I mean,
a small building, obviously, is worth less than a much larger one.

We do not, in my company, have really huge buildings. We are here

in Washington. They are of medium size. So I can’t speak for, you
know, major buildings in New York But that is our company’s ex-
perience.

Ms. EsHO0O. So it is anywhere from $500 a month on up.

Mr. Birz. On down.

Ms. EsHoo. Oh.
Mr. Brrz. It is not a lot of money from our perspective, Ma'am.

Ms. ESHOO. So a provider would pay anywhere from $500 on up
or down for——-

Mr. BrTz. Down.

Ms. EsHoO. Down. The high is $500 a month?

Mr. Birz. That is correct. That is right.

Msh,EsHoo. And what is your cost for charging that $500 a
month?

Mr. Brtz. It is impossible to identify a separate cost. It is like,

when we build a building———
Ms. EsHoo. It is just the cost of——
Mr. BITZ. It is just we are you know, these things are multi-bil-

lion-dollar properties.
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Ms. EsHOO. [continuing] providing a space.
Mr. BiTz. That is correct, Ma'am.
Ms. EsHOO. In your association, how many. players are there? I
am just trying to get a handle on how much is involved here. I

‘have a sense t it is a lot.

Mr. Bitz. Well, the commercial office building industry, we have
17,000.members who are in our association. I don't know——

Ms. EsHOO. So of the 17,000 how many people would be—

Mr. BiTz. There would be hundreds of companies.

Ms. EsH00. There would be hundreds.

Mr. BiTz. Hundreds of companies.

Ms. ESHOO. And are the 17,000 buildings? 17,000 members.

Mr. BITZ. 17,000 members.

Ms. EsH00. How many buildings do you think there are?

Mr. Brrz. If there is not pushing 1 million office buildings in the
United States of every description, I would be surprised.

Ms. EsHOO. So 1 million and how many do you think are in the
$500 range a month?

Mr. BiTz. I couldn't answer that question, Ma’am. I have never
seen any statistics.

Ms. EsHOO. Anyone have any idea? Yes, Mr. Windhausen.

Mr. WINDHAUSEN. Well, I am s0 I don’t have the answer to

that specific question, but I wouid to say that, in my testi-

mony, that we have a number of examples of building owners
c ing thousands of dollars per month, up to and exceeding
$10,000 per month. So not all companies are as farsighted as

Mr. Bitz in only ing $600. It is really a much b problem.
sz. Esr-‘liool. Mrl.aC l. Ithinkthaxi:issame l‘:mi.lrxr.ny

ackground legislatively where we developed—you w, we
worked together on this and you were key in the Te of it of
uniform standards across the country in another area. is no

question in my mind that there are private property rights that
comeinandaroundthis,thatwebumpupagag;:tourmagniﬂeent
Constitution.

But it seems to me that it is an area that does cry out for some
kind of fair—of course, that is in the eyes of the beholder-—some-
thing reasonable that—because this is ail over the map. I mean, it
is catch-as-catch-can. I think that people that live in buildings,
use the buildings, I know i i
where is the competition of the Telecom Act that you touted in
working on that. I do think that this is an area that we are
goirllg to have to look at some kind w?{h legi wﬁt:'ve bs:luﬁom
ously, we are not going to come up it y, but in li
toIpeqple,thisin-— think that we are goi to be e

t is com%l:x, obviously. But unless the parties come to&tf:r
and say we have a solution—and [ would encourage that. It 't
soundh.luthenia.Butifthmim’t.Ifyoudontiettogethar,I
think that the Congress may very well step in and I have said to
people before do you really want the Congress in this? Well, we will -
see. But if you can't come up with—I think that you can even
though you didn’t want to state what a solution might be, I think
that is Eood for openers.

I would you to tm::d come together to draw up something
voluntarily. But, if not, I guess we will jump into it.
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. Mr. MARKEY. Will_the gentlelady yield?

Ms. EsH0oO..Sure. [ would be glad to. : :

Mr. MARKEY. I thank the gentlelady for yielding. You know, most
of the telecommunications legislation that has moved through Con-
gress is driven by the personal experiences of members as well.
And, you know, the gentleman from North Carolina here, Mr. Prak,
he is right. Which apartment owner was saying in the 1950's and
1960's and 1970’s and 1980’s, ] am not going to have an antennae

on the top of my apartment buiiding and I am not charging my ten-'

ants anything, so it wasn't any big deal to have an antennae on
top of the roof, obviously.

" And then a new phenomenon occurred, as we know, and there is
nothing that frosts me more than to be in a hotel room of a hotel
that never—that you used to make phone calls from that used to
cost, if you made a local call, .30, .50. And all of a sudden to find
out that the ten local calls nIyou make now cost you $1 just to access
the phone and then still only .30 to the phone company, right?

Ms. EsH00. The tax is cheaper than that, than the local call.

Mr. MARKEY. No, it is not just the tax—

Ms. EsHO00. No, the bed tax.

Mr. MARKEY. It is the hotel break up, okay. It is the sharing of
this profit that, you know, they now ¢t .75 or .50 for every gtgne
call, Ookay? Now that is fine, okay? You are a captive, you w.
But now you have got one-third of all Americans in apartment
buildings. So the higher this fee is that an apartment owner can
charge is the higher the rates have to be that the competitor has
to charge in order to provide these services. So there is a balance
that has to be struck here because, obviously, everyone is in an
apartment building as a captive.

So, yes, we have moved from this old Mr. Prak area where tnople
said, yes, we are goi.ngato provide it or the old Bell system, old
era to this new era where now it is a profit center, you know? And
we are also trying at the same time to drive telecommunications
revolution into every room that people in our country live in as
well. So it is a balance and we just have to strike it but it is our
own personal experience that helps to animate the debate.

Ms. EsH00. Can I reclaim my time now?

Mr. TAUZIN. The gentlelady—now let me explain how this works.
The gentlelady controls the time. I have been generous with time
because I was pretty generous with myself. And the gentleiady con-
trols it. If you want to address these comments, the gentlelady rec-
ct:_gmzes you and you can address them. The gentlelady has the

ime.
Ms. EsHOO. Thank you very much, Mr. Chairman. And I thank
our ranking member for making the t}:oints that he made too. I love
to tease him, but he is a brilliant and witty mind here and we can't
do without him.

Mr. TAUZIN. Well, don't go too far.

Ms. ESHOO. And you too, Mr. Chairman. You, too, absolutely.
There has been testimony, and legitimately so, relating to busi-
nesses and what they receive, what they should receive, how they
receive it, the competition, all of that. t about the residential
buildings? I mean, if Congress were to provide access, what assur-
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ances are you prepared to give us that the residential customers
e oL s barred by the Virginia Res
ATWOLE, In Virginia, you are y the Virginia i-
dential Landlord Tenant Act from charging an access fee simply to
et on the nproperty. You cannot charge $500 or $1,000 or $10,000.
ou can, if there is a quid pro quo. I have paid to put the lines
inside the building. What will you pay me to rent the lines? I am
pro\;id_ing space and a building for a distribution system. My staff
1s providing advertising and actually signing up your customers.
For providing those services, we can negotiate a reasonable fee for
thos2 services. But as far as simple access, give me $1,000 or you
can’t come on my property, in inia, on residential properties,
we cannot do that and we don’t do that.

Ms. EsHOO. Thank you very much. Mr. Rouhana and Mr.
Burnside, maybe.

Mr. BURNSIDE. Well, obviously, our business, our marketplace is
the residential communities and I would just make the point that
throughout the 1996 Act, you consistently use the word “competi-
tively neutral,” “nondiscriminatory.” And I cannot see anything in
exclusive contracts or mandatory access laws when used to claim
exclusive ownership of wire otherwise inaccessible in that last mile
that could be Pouibly described as competitively neutral in any
way, shape, or form.

So I think you certainly have-—— '

Ms. EsHOO. You are saying the words of the Act support the
question or the answer to question I just posed? '

Mr. BURNSIDE. Words of the Act in sections of the Act where
thg;.ev?rdsmsgudtrﬁt;lectthespiritofthemh,l i

s. ESHOO. is spirit catching, though? [ mean, u
think this would—— P ¥

Mr. BURNSIDE. I would agree that it is catching on.

Ms. EsHOO. Okay.

Mr. BURNSIDE. But we still have some “I”s to dot and some “T"s
to cross in some corrective legislation, I believe.

Ms. EsHOO. You really do ook like him.

When you smile, it really gets——

Mr. Rouhana.

Mr. ROUHANA. How do you follow Robin Williams? That is my
question.
likMs. EsHoO. I know. We are going to find someone that you look

e.

Mr. ROUHANA. All right, well, let us not go there.

I may not like what you do. The answer to your question is we
are primarily focused on the business community, but as we build
out our network, we are going to end up with line-of-sight from our
hub sites to literally thousands of multiple dwelling units. The
easier it is for us to get into the commercial marketplace, the faster
we are getting to the local marketplace. It is that simple. It is a
simple equation. If it is harder for us to go and it takes us decades
to get to the commercial marketplace, we can’t go to the residential
marketplace until we get there because the economics don't allow
us to do it. RCN is primarily focused on residential.

But what I am saying about Winstar is true about all competitive
carriers. The faster we get established and have the critical mass
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to> be able to service customers, the faster we are.bringing this
servica to peonle; We didn’t go into business to be small. We went
into business to be big, to serve as many people as we mroulbly can.

The impediment to getting there fast is this building access
issue. [ have said it over and over agam. And you were quite right
when ycu said there is something big going on here. We have a
million negotiations to do to get into the commercial buildings.
How can we do this in less than a decade or two without some kind
of framework? It won’t happen any other way.

Ms. EsHOO. | think you have made exeelfent points. Thank you
to you all. I just wonder when several industries are goi.n? to have
more women at the top. This is really interesting, Well, I guess it
is great that there are women on this side of the table.

r. TAUZIN. Absolutely. It is a tg:od balance, I think over here
you have got going. Let me thank gentlelady.

Ms. ESHOO. Thank you.

Mr. TAUZIN. One of the things that—as I go to Mr. Pickering—
I will probably want to submit in the form of written questions:

are—you know, to ten-
tenant that you only have

How much disclosure occurs where there

ants? How much disclosure occurs to the

these services, you don't have a right to choose other services? And
what is being charged for access? And whether disclosure—you
don’t have to answer that now. I just want to put it on the table
because it is a question that other members have whispered to me.

The gntleman from Missiuigg!i_, Mr. Pickering. i

Mr. PICKERING. Thank you, Mr. Chairman. I want to com-
mend you for having this m%m is a very important hear-
ing. As someone who worked on other side on Senate staff then,
as I have said before, lost my influence when I became a member,
but did work for too many days and too many years and too many
hours on the Telecom Act, knowing the various debates.

Mr. TAUZIN. Mr. Pickering, you might tell them who you worked
for on the Senate side.

Mr. PICKERING. | worked for Senator Lott on the Senate side.

Mr. TAUZIN. Lmagne what a come-down that was.

Mr. PICKERING. But I have worked with Mr. Windhausen very
closely as he worked with Senator Hollings at that time. And it is
clear that our intent and the spirit of the Act was to have a com-
petitive policy and competitive access. This is a classic case where
we have to balance the prorrty rights, the constitutional property
riglhts, with individual rights of access to information and tech-
nology.

We are going from a one-wire worid and model to a multiple net-
work, multiple technology, from wireless to other wire lines, wheth-
er it is electric utilities or cable companies or traditional telephone
company.

The access question, especially when you put it in the context of
one-third of the U.S. Epulation is in a multi-tenant building, this
is something that we have to address and hopefully we can resolve.
I was hoping that maybe Florida came up with an appropriate bal-
ance. [ understand your position today, but I think, Mr. Chairman,
that is something that we may want to look at.

Let me go quickly, thougl;, to FCC authority, Mr. Sugrue. Be-
cause some would argue that you have existing authority to ad-
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dress this question and I just want to we gave you broad authoritz
under the to eliminate all barriers to competition. H you loo
in section 224, access to utilities right of way for the provision of
telecommunications seivices; saciion 708, to promote the deploy-
ment of advanced services; section 207, prohibits restrictions on de-
vices designed for over-the-air reception of video programming,
which—any restrictions that cotild appear under that section.

Do you believe that you have additional authority or the general
authority to address this issue? If so, what are your plans for ad-
dressing it? And does the Wireless Bureau have a proposal or are
theﬁ in the process of puttu:g a proposal forward on this issue?

, . SUGRUE. To start with the last question first, and [ am just
going to work back, the Bureau is, as I indicated earlier, proposing
that the Commission initiate a promdin&to address these issues:
building access, both buil access with respect to conduit and
wire control by the utility and those issues that are the focus of to-
day’s discussion, which is principa.llg access to those parts that
building and wiring controlled by the building owner.

ain, assuming that the Commission adopts the Bureau’s pro-
gos , we would launch that probably in June. We are targeting the

une meeting on that. »

Mr. PICKERING. Since you are doinlgca proposal, is the correct in-
terpretation in your view that the FCC has the authority to ad-
dress building access?

Mr. SUGRUE. Not necessarily. One of the principal issues to be
discussed is just the scope extent of the Commission’s author-
ity. The Communications Act does not, even with the amendments
in the 1996 Act, does not explicitly address this. There is long-
standing Supreme Court law of supporting the Commission’s exer-
cise of what the court has called ancillary jurisdiction, jurisdiction
that derives from the purposes of the Act and-—— _

Mr. PICKERING. The intent.

Mr. SUGRUE. We sort of gut it together from different parts. The
parts that you cited, undoubtedly, would be the parts we would cite
were we to proceed on that. As to whether we need legislation, it
would save a lot of time, effort, and sleepless nights for us if the
Congress were so inciined to tell us: FCC, go this far. Don’t go any
further than this. And just what the standards would be. Because,
from the debate here today, what you heard today is really almost
a microcosm of what we have heard and are going to hear, I am
sure, in the next few months. :

Mr. PICKERING. Mr. Sugrue, I would appreciate it if, as you move
forward within the FCC, that you would also provide recommenda-
tions to Congress of what we need to do that wouild be helpful in
bringing about the objectives of the Act.

Mr. SUGRUE. Thank gm.

Mr. PRAK. Yes, Mr. Pickering, if I may, [ just wanted to respond
by saying, at some point, Congress ma neeé to provide enco
mepnt to the Commission to exercise authority it already has,
I don’t know if you were here for my testimony on the 207 issue
regarding over-the-air broadcasters, but it strikes me that when
Congress passed the Telecommunications Act which contained sec-
tion 207, it made a judgment about that Act's provisions’ constitu-
tionality and its harmony with the Fifth Amendment. And now
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when wa go before the agency in a rulemaking and we

are revisiting Fifth Amendment issues that had beer addresud by

the Congress or wé would contend had heen addressed by the Con-

~ gress, that, at some point, before it is litigated, somebody has got
to go ahead, belly up to the bar, and move on.

Mr PICKTRING. Let me just add, M. Sugrue. In the structure of
the bill, the Telecommunications Act : we tried to K;ov:de you with
the ﬂenb:h dy to achieve the objectxves of the Act. we gave tg
gretty broad authority. Sometimes we wish we could take t

Mr. TAuziIN. Oh, ges

Mr. PICKERING. But | do think that we gave you the broad au-
thority and the flexibility to address these issues.

Mr. SUGRUE. Thank you. | appreciate that.

Mr. TAuzIN. Thank you, Mr. Pickering. At this point in the
record, ] want to note that we have received testimony from the
Public Utility Commission of the State of Texas, which is State
that has passed legislation. And, without objection, they have
askedthatwemake:tpartofourrecord.ltusoordered.

[The ﬁrepared statement of the Public Utility Commission of

Texas follows:]

PusLic UtwLrry Commow TEXAS
anl 78711-3328

May 11, 1999
THE HONORABLE W.J. “BILLY” TAUZIN
Chai ubcornmittes on Telecommunications, Trads and Consumer Proneaan

Foam 5198 Bortur Hesse Offce Building
urn liouss (- 4
Washington 20515-6115
DEAR REPRESENTATIVE TAUZIN: [ am sorry that I am unable to join for the

May 13 hearing on building access issues for facili
cations service providars. I hope will allow me to share a few brief thoughts on

how these issues have been here in Toxas.
While incumbent local exchange com uhawhadumtomulﬂ-umthnld-
ings for yean, facilities-based compstitive local exchangs companies (CLECI) m

to competa for those customers do not always had the same
buﬂd;ngamonth-umourmsmdeondiﬁomnthﬂncumbmt

Eg itors face a
building tanan thcgulnhmpcﬁﬁnmu

nmmenddth:.hPubHcUﬁthmmAuome(‘PURA')in Mtoudd

twomuomonb%m

» Section 54.259 p: ts & mponymer&vmpmnﬂngurin with a
telecommunications utiljtrs installation of a service requested by a

sexctl:il::'af ﬂmmﬁmhmndpm that -
in or access to 0 . assure ac-
cm;ndmtal mmeqm.llyondluhwmmtmiu sarvice
providers.

Semon“:&ﬂaﬂwsupmm to charge reasonable compensation, limits
a:;mm ﬁmonauhhtymkingmtopraucuhopmp-
e its owner.

These mmtu-ypwvilimmathchod (Attachment A).

After addreasing seversl examples of discriminatory building access, the Texas

Commission staff developed an eniorcement policy to i.mplamont PURA: hu.:.ldinc
ccess provisions and fi ahtau negotiated W armpogements between
b . i (see Attachment B,

m.ldxnt‘ownen and telecommunications utilities.
Public Commission of Texas memo of October 29, 1997) attempts to balance
the rights of service providers and building own ers and reduce the need for formal

enforcement actions by the PUC. The policy spocxﬁu that the basis for a compensa-
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