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VI. nu: COlOllSSION III wrmOUT AtrnfORlTY" TO REVIEW nu: CONSTl1VTlONAL1'lT or
SEC'!'!0N 20'7 or nu: IsH ACr

M ac/mowledpd by thit Coillmiaioa in ita order aCCODl~yinJthe FNPR. II Sec
tion 207 of the 1996 Al:t ia IIWldatory. Section 207 providu that the Commiulqn
"shall" promulpte recuJatioDa to prollibit resUic:tioaa wbMI the abi1i~1 of c1tiHu
to UN antennae to receive over·the-air sipaJa. The lenJ!.... of the statute Uld the
lesislative intent indicate that Co did DOt 8IlVI8ioD awptioDa for speci1Ic
cia... of residents. Nothinl in the"f.;:auve hiatory suaeata thetC~ con
cem _dad only to tho.. citizena who OWII .theIr OWD sinlll..WnI1l'. detached
dwel1inc. To the CODIZ'arY. the COIlI'enDce Report makee cleer tlIat the Cmnmiqlon
is required to apply Section 207 to restrictioaa which "inhibit" reception of _the
air television siIDala. 19 Private CODtraeta. 1_ and homeowner's auociation rulu
which restrict tha ability of a les.- or W1it owner are imp'-.ible UDder SectIon
207. Any attempt to chaw a diatinction~n whether a Citizen~.. a dInct
or indirect OWlI&rIhip in a _dance .. a baaia forda~ whether the citizen
may uae an antenna to receive ovv-the-air televiaioD MrYice II without IUpport in
the stetute or llIialative hiatory.

The C.,mmiuion ia without authority to dac1are the CoIIIl Ilioaal maDdate to be
WICOnatitutionaL'" To the _t that policy judlP"enta muat be made -1Iibc
the ICOJl" of the ~t:ioa.Coapwu hU ali'eiady made thoee JudlP"ente. Thua, the
C.,mmi"ion muat IIDplement the will ofC~ in IUCh a _y .. to _ that
aU citizans who ch_ to do 10 may • ...u th_MI_ of _ to the natioD'a &ee,
ClVer·th..air te1eYiaioa .,..-. It ia homhook law that ana who leaeee reel property
from anoth... poe..... a non·u.ho1d estate in the IaDd IteaIl.21 Thla Ia true whetIi
er the 1_ runa Cor a term of yean, a- yetU to yetU. a- month to 1IIODth, or
from day to day.22 Thua, the Cmnmiqlon'l focua on whether a citizen baa a dInct
or indirect ownerahip in hIa reGd_ .. a buia Cor clrawinl a lepl dlatiDctIoD in
hIa right to UN an antenna to recaIw _tlw-air televiaioD aipIaIa Ia eptu.aJly
f1aw.a. Section 207~ the Commillion to _ that all cit:l"...c:c'Wbether
they own or Nnt--Ge liee to uae an anteDDa to IICUft _ to the _the-air
televmon service.

VIL mERE III NO "TAKING" C1lEATEIl BY TIlE ElCI'ENSION or TIlE AIi'I'BNNA. PIIZEMPI'ION
1ll1LES TO 1ItILTII'I.B DWEUJNG UN1TS

The "TaIdnp Clauae" of the Fifth AmendmaDt to the United Stetal Conatitutioa
requirea the government to comp_te a~ owner if it "takea" the owner'l
property. A t.akiDt may iDwlve either the appropriation of Phlp" ty or a .....
emment recuJation which Ia 10 liunl...amne that It IJDClUDta to a takiq of property
withe>ut actual cood_tion or appropriatioD. A I'IIUietion NIu1ta in a per II rep
iatory takiDr if it requirw the laDd_ to auft'ar a parmaDeIIt physical invaaIoa
of hIa or her Froperty by • third party or "clem. all _jea)]y '-eftrial or PIlI"
ductive uae., land." 22 !t ia well satt1ed that if a N(U1ation d_ DOt NRlt in a per
'e t.akiDt. CC>Urta will ....... in an "ad hoc" inquiry to -amjne "the charectV III
rovemmentel actioD. ita 0C0Il0IIIiI: impact, and ita intarfemlca with resaoaable in
vestment·b&cbcl espectatiDDa.".< When properly anaiyIed, the N(U1etion propoeed
heN does ne>t conatitute a "takinr" by the Crimmiaai'"
A. Loretto And Bell AIlantic Are Ne>t DiapoeiU".

The C_million requaated CODIIDant on tha application ofc.or- .,. Te'-l'OIfIPIr
Manhattan CATV Corp." UIli &ll AtltJNii: Te/itjIMM Ct>mponiM u. P'Ciff6 to Sec
tion 207.

M DOted by the Coan in Lotwrto .. waI1 .. in~t Supreme COIIrt deci
sions. that _ .... dacIded on narrow pouIIda and ia limited to the aperi8c facta

"s.. FNP1l 0&'0 ("t/ie __ roqul.- tbo& we probiIllt __ tbo& Impoia' ft-"
.bility !AI _lbe...... ill__ "l.

"H.I!. Rep. No. 4U, I_C",..._Z4,g p.l.ll_~
'"FNltP. lit '0 1<itIt!I cmr CGl/(tlf'fIio, 1M. D. FCC. 39· r.3d 9CO, 948 (9tb Cir. 1844) IIIId

.loA""'" u. llDI>.... 416 U.s. 381 38lI <197411.
'ISee Smilh .Ilo)w. s.",.,. 011M LilIII 01Propmy. 2d acL 19'71. W.c, p. 11.
"ltL
"Po"" CcIltrlJJ~ e-.a. II< Clly of NN Y...... 438 U.s. 104. 91 S.C\. 2841, 51 L.Ed.2cl

631. reb. dan., 99 S.CL 228, 5& 1..E<Ud 191 (1978); LIdI D. Se>udi CorolWJ C4IUItII Ce>ruIcIl,
505 U.S. 1003. 1014-15 (l992~.

"h'u".Y<Ud S""",uo, CII'. .. Re>biJu, 441 U.s. 14. 83 <1980~
"458 U.s. 419 (l9l2).
"24 F.3d 1441 (D.C. Cir 1994) ("BeU AtlaDlic"l.
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of the cue.21 In LDntto. a state law I'Z'lI\'id.d thet a landlord could Dot "interfeN"
with the iDItallation On hia propert)' of cable televilion faciliti. by a cable operator.
Significantly. the state statute at 1_ in LonttD did Dot live the tenant any en
forceable property rilbte with respect to the cable telcviaion instal1ation; instead.
the cable -!!&DY. IlGt 1M tellGlll. OwoK the iDstal1ation." Thia fact _ deemed
dispositive in Lorttto; the Court apraaly decliDaci to opine eoncemiJJI the~
live property riibts of landlorda vvau. tenants. which, of coun<l. ~ the precise iMue
here." The COIIlt in Lormo went on to nota:

If [the statutel required landIorda to.provide cable iDstal1ation if a tenant 10
desires. the statute au,ht preasnt a cWfannt ~tion from the question before
us, siDee the 1andlord woWd own the iIIstaIlIitiOD. Ownanhi\l Would live the
landlord riibts to the ,=mt, mADDer. usa, and pouibly tile ~tion of
the insta1latiQn••• The rd wou1d decida how to comply with al1pllcabla lOY
ernment ...,uatioDa CIlDl:aI'IIiDI CATV and t.hetwf... coWiI miDim•• the ph~
ica1, esthetiC, and other eft'ects of the iDstal1atioD.'"

Moreover. the~ in Lormo _ premilad on the Court'.~ that the
state law at isaue conatituted a~t phyaioal occupation and dapiivation of
the owner's property by a third party with DO Iepl intares\ in thep~. In can
treat. the reIul&tion at iuue lID iniral".. only a tem~p~ occupation by
one who baa a property~t in the real estate. As DOfaci alirie. a laM ia an estate
in lancl.J1 The Court in LtiiwuD alIlnnod the broad pubUc POWW ofstataaate
housinl conditions in pnaral and the 1andlord-tenant relatioDabip in
without n....sarily baiDI NQuiftcI to pay COID~tionfor all _OlDie _ that
such telIU1ation may enWl. Tha COIIlt coilduclicl:

C"onsaquent1y. our~= in DO way a1tan the anaIyaia av-:niDa the
State's power to requin to comply with buildiDc Codali and prouiM
utility collllCdiorY, m.Hbona. lID. dat.ctora,ftn~and the lib
in the COlD.lllOn area of the buiJdlq. So IoaK u t.haaa tioaa 0 not nquire
the landlord to sutrer the physical occupatfan of a of hie~ by a
third party, they will he aJWyud undar the lDuitifaCtor inquiry ,.....ny appli-
cable to DOnE lO"arDlllelltai activity." -

The reculation p li1 NAB ia, indMcI, a parmisaible ......tion of the lud-
lord-tenant rela . M_. if stetaa have latitude to NI'I1ate property
rented by1allcllords, thin theN can he DO~ but that eo..- may, .. it hU
doDS in enactinl Section 207. im~ auch~ on the ua of jiiOpiiit:1 u it
deems app~:..,:;~ the availability to all citiuDa of the nation·.~
ofteleviaion '»

The cIecWon of the D. . ClmIit Court ofAppeU in BeU AIIGIIIit: ia aIao irremant
to the takinp iuua. In &U AIlaMc, the court s1zuck down two COIDmiqjcm orden
requiring Local Em.np COIDpanies ("LECa"l to est uida a certain portion of t.boiJ'
central omcea for occupation UId ua ("...tion") by competitive _ prooridera
("CAPs"). The sola~ baCon the __ .hetlwr the CO'DlDisai...•• order
cOIDpel1inl LECs to prowide ...tion orden for CAPe _ aut.boriaod by statuta."
Of course. no auch~ an- here hacaua c:on.r-. in SactioD 207 of the 1996
Act, baa apUcitly cliractecI tha COIDlDi.sion to JIl"D!Iulnte the NflIW!tion in qu.
tion. Becausa the FCC had DO auch authozisatlOll in BsU AUaIItiC, the court _
strued the FCC's JIOWW narrowly." Such coaawetion _ DT " 'I)'. the court _
eluded, becausa the ..location Grdan raiMd "aubetential" COIIItitui:imJal /1'.....01'.
under the Takinp Clavae in JiIht of the Suprema Court's holclinl in LomIO. ApiD,
the reculation WuIar mnaidaration in thia pracIT MDI ia diatiDjuiahabJa hal the
Bell Atlantic and Lormo Ilocte hacausa (1) DO "stranPr" to the _ ia IlaDtod
riibta with reapact to an """S property. and (21 the Ntlulation d_ not authoriaa
• penn._in~with tha owner. proparI:j in_ In &U~ tha
CAPs had DO ownarahip or contraetual intares\ in the land used by the LEC. for

,.. Sec 488 u.s. st 441. 7S L.U2d st 881 ("Our boldiDl todaY Is "W'J ........."l; FCC •• 1foridtJ
Power C.",., 480 U.s. 241. 211. 107 S.Ct. 1107, 94 L:Ed.2c1 282. 28lI (198'1) <Adulaw1odliDlo
OW. c:hanl:wriaocI_ hoIdiJIc ill w.- .. ....,. ........."l.

.. ttl.. At 3311.
"ttl..
)0 ttl.. At 440 ... 111.
"SmUIa .. Bo.>-\ JupnJ
)J ldo At 440 (ompbuis ....1.
JJ 47 U.S.C. 1151.
Mid. • t 1444 ...1 ("The 0II1Y __ WI coasidar Is wbalhar tba ordw IIIIde NWIIW .. in

dHd du1y sutborizacl by 18...1.
"Tho BeU At/aIIM court did _ .., its d_ OD • TsIdDp CIs_~ ld.. at 1444,

...1 ("The ooIy quaslilln WI colllidor Is wUtIIer tba 0.... IIDdar _ .... iDdooll du1J ....
thorized by Ia..."l
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their e:entral olBcee. Thus, A dift'_t takincs anal,.. appU. to the facta of thia
regulation. . - ,

B. When The Proper Standercl Ia~~ Ie EvfdeDt That No '"I'aIdDI" Ie Cn-
ated By The App1ic&tion Of'The Rule To Third-Part)' Property0-

The Takinp Clause iaaue ia properly lII&1yud WIder tIw ataDdanI Nt forth in tIw
Supreme Court'a dec:iaion in PIUIII c.nlrat Tr-atrq. Comp. II., Ciq of New Yonl" In
thet cue, the Court conceded that it baa "been UD&bIe to~ &Dr Nt formula
for determiDiDI when jua~ aDd fairD_ requlft that ec:onomic U\iunee caused by
public aetiOD be compeaaated by the penlJIIeat... "J1 Whether a takiI!I baa 0c
Curred depeDda 1arpIy "u\lOD tJuillll'tiCUW~ [in AI _: &ad tIwjJI'I»
eSI of "':A:M ia _tWlY &D ad hoc, factu.a1"~."N~ tIw Court
baa idea . the foUowinll'actora which inform &ad .1\Ude tIw lII&1ya1a;

Th. ec:onomic impm Of the replation on tIw cl-im.nt &lid,~, the _
tent to which the ....,uation baa interfered with dfatUIct inftatmeat-NcUd ..
pectationa are, of course, relevant coDaidention& So, too, ia the charecter of tIw
llovermDeat action. A "taIdu" lUI _ NedIly be fOUDd whe tIw inteaCaa...
with prope~ ceJl be chareclerisaa~ahyaiciU iIrtuioa by 1lJ'VIUD8IIt. th&D
wh.n interference ariaea &om aome . PfOlNlD acijuatiDc the beDeftte &ad
bunIma of _1lODIiC liie to promote CODUDOD aoocL"

A.~ by the Commiaaion in ite Older _peD1iDc the Jl'NPR, eo..ar
hu the power to ch&Dp contractual relat!oJla!Upa bKw_ priw,te par!:ia tbmJch
the eserciae of ite conatitutioDal po...... In CDiwIll, o.~ BCnefIt Guarcuiiy
Corp."', the Court atated:

Contracte, howevv,~ caDDOt fetter the CODatitutioDal AUtbaritJ III CoD
Il%'H8- Contracte :::l en&te !iJhte in P1'Oll8l'tY, but wbn CODtracW dal with A
subject ID&tter w' liea witbiil the contrill III~ thq ha". A~tal
infu'mity. Partiee caDIlllt I'81Ilcm their traDaactione wbn thli,...,c III dcnillIwlt
conatitutional~ by m.kinJ contraeta aIlout them...1Tlhe fact that J.ciala
lion diareprdS or deatroya~ contractual ripte. c1_ Dot e1_ya traDe-
form the ....wation into AD iIlenl tUiDI-', .

Retulalion 0( laDd1ord·teD&Dt re1&tiODabipe ia &D .-,de,. fact of Wlt. Fedenl,
.tete &Dd 10caI pemmeate placen_ requlftmete uid ....,uationa lID !aDd
lorda con~ the terma uDder which property ID&,. be NOted. MaD)' III tb.- n
quirelll8llte (\.L, proviaioD of he&t, SlDoU det.eclora, utility boob~)nquin a 1aJId.
lord to do thiDa or to permit teD&Dte to do thinp which alI'eet; in __,., the
property ownec[by tha l&Dd1Grd. Theee ~tor:!' requiremmte an DOt "teIdDP" in
the conatitutional _ because of the lDCid&Dtal nature of the intruaiOD OIl the
owner'. propeltJ intereata in relation to the public in..... &oal IOUIht to be
achieved b,. the perDmeat.

The nature of the relUiation "'Iuired by Section 20'7 ia anal<lpua to _tiODel
reguJationa llO"em:iDIl the 1aDdIord.teD&Dt relationahip. AA'1 intruaicm into the OWII
er'i P1'OJlerty ia minim.' The riCht created by SectioD 20'7 Ie • riPt pva to iDdivld
u&ls aDd not, u did the atate law atruck doirD in Lordto, a riPt p..., to the WIeo
protlftlD provider. Wtead, the recuIation requlftd by Section 207 WIll ODI,. P!:e tea
ante &Dd UDit o_en the ri{ht to iDeteIl ADtenae to .-a". WIeo Ier'ri-. F... all
owner of a UDit in a coad_miWD or towDhouae, tIw ability to uae auch AD .awna
is likewiae iacid&Dt to the ownenhip in_ roar .. ~ by the raaidet. It ia impor
teDt to note thet the peraOD for wl*8 bad the recuJjllllD ia &doptad 'IIlIUId DOt
be a 'straapr"" to tile owner. Wtead, the ...,watioli ia for teD&Dte who an in di·
rect contractual relationahi.J:;~privity) with the laDdIordIowner ead with reepect
to property in which the IiU A I.Mbolci richt ..., in the _ III cw""nino
iWM mei other _lID ClW1IeI'8bip forma, by ODe with lUl ownenhip ataU in the
property. Althoulh penona rwaiclilil in MDtfa do Dot pnareIIJ O'WD _lID _
such U rooftape, 1M,. clearI,. do ha". intereete in theM ..... to the ateDt provicieci
in the rental acr-mct, othlR contractual cIodaratioD, or Applicable atate law.

Th. reIlU1ation ia aimpiJ A minim.' &Dd temporuy intruaiOD of the IdDci which
hu been allow8d by the Sup...... Court. S. NortMm~ Co. II. CAi
<ago, 99 U.s. 635 (IB79) (no~ where city: coDatructad Atem~ dam in ri_
to permit conatNctioD of A twmal, _ thoujh plaiDti& were tbirrebY deDieci _

,.<t38 U.s. 104, 98 S.Ct. -. 51 Ud.2d 1131. I'M. .... 9lI S. Ct. 22lI, 51 Ud.2d 1. UWIJ).
" Id. at 124, 51 Ucl.2d at 648 (quota_ 0IIllu.dl.
"Id.
"Id.
"075 U.s, 211 (lMe~
"Id. at 223-24 (quota_ 0Dli cita_ .1IIl_~
.J C(. Lormo ( wr.n a .pociaIlWuI 01 U\iUr7 wbaa a ""'- cIIncUJ _ 0Dli

OCCUpl&l the P"'!*tr."l
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to their pNllliaft. becauae the obItruetiaD oaly impaired the uae of plaiDei&' prop
erty). In J>rtuwYard SJu>ppilw C6IlUt' u. RobW. 447 U.s. (1980), the Court coaaid·
ered a stata collStitutieDal~ent thet sboppiDc centar 0...... pena.it iDdlYid·
.w. to ean:iM f1'ae speech aDd peti1:iDD riahla aD their propert)' to which they had
aIread)' invited the pnaraI public. In eoadudiDI that tIii8 rwquiremltllt did DOt in·
volve aDd UDi:oIlStitutiDD&! tikiDI. the Court fouDd determiDative that the inftaioD
.... "temporvy aDd Umited in oatun'" aDd that tha 0_ "had DOt exblbited aD
interest in exducliDl all persona £rom bia property." 'n1e Court noted: "Th. fact that
(the solicitors) IDal have physically invadticl [the owners') propert)' c:&IlDOt be viewed
u detarmiDative. Ill. at 84. As .... the _ in l'ruMYaid, the UN aIIowed by the
recuJation~ by ConJr- Jww i8 DOt i_ojatant with _ aIIowed by the
0 ........ MDU owners .... uDder aftbmative duties to aJIow the iDstaIIatioD of and
inteJ'conneetiDD with utility Mt"Iica such u electricity and ~hODe. ~. additloD
of facilities to receive over-the-air ta!eviGOD prop'&lllJDiDr i8 DO dift'areDt in natuft
£rom thMe typ. of'utility IV'ri-.

What ia reauy at iuue with rap«t to the propa••d NlUlatioD ia tha purported
"richt" of 1aDdI0rda to ean:iM CODtroI over the m_ by which tananla pin _
to video propsmmiq. MDU owners would liIra to have the IbW., to control their
tenaDta' __ to video p1'IlIr&mIIIiDa so that tanana will be do-anelec! to "ap
proved" video plOJll'&DlllliDl __ Not l\IlPIUiDIIy, laDdIorda are ..... their I..
v~ to _ct additiDD&! _ua £rom their tananla while at the _. tim. ex·
dudiDI comI*iDI video ....u:e provid.. £rom _ to lanaDa ill MDU.. 1D 10
doq. the own.. of MDUs may lhutrata the abWty of cillzea to _ tha video
procrammiDl of their cboi<:e. II the C_mjui...... COIIUIIitmeDt to competitloD aDd
conaumer chOiclI i8 to have naI 1U!lmaDce, thaD tanana ill MDU. must have the

~;:'to~::::~:::.:::uru~=,::..=r'~
elimination of thi8 C-p from 1aDiIIoida, nor th:'l!_m,.ojaD's nJIe to impl_t
SectIon 207, implicata the TakiDD C1a_ As the Court DOtad in AndrtIa u. AIl4I'd,
recuJationa atreetiDI aD cnmer's ftiture plOftla do Dot conatituta a taIdq:

[LJoaa of future prolita una_j>aDie4 by &!l1 phyojca1 property na1rictIIlIl-
provtda a s1&Dcler Ned IIJIOD which to net a taIdDp claiID." .

In sum, the rule required by COJIINIl! ia a 1O,.._t NlUlatioD of the IMt __
ognj:ed by the Court u permiasible in LDrrnii. Vietftld ill tM CODtat of the impor
tant iQVII'DIDeDtaI iIlteresta at stab and the "..,. limited impact on the I'!"'JlIIt)'
riRhla of affected 0WIlers, the ....,uatioD aimp!)' =- Dot implicata the TaIdDp
Cfause of the United Stata CDDltitutioD.

ThanIr. you for providiDl UI with the opportUDity to appear today.

Mr. TAUZIN. Let me disagree with you. The Chair recosnJ,zes
himself and then I will recognize other members. I think it is more
complicated than that. Let me kind of, maybe, set the stage. I want
to ask Mr. Sugrue, first of all, how many inquiries of rulems!rjngs
are going on at the FCC right now. in this area?

Mr. SUGRUE. Well, we have a rulems1dn r addresainl the utility
rights of way under section 224. We have lOt unbundled network
elements.

Mr. TAUZIN. Yes. That is two.
Mr. SUGRUE. That is two. Cable inaide wiring.
Mr. TAUZIN. That is three.
Mr. SUGRUE. Section 2M, over-the-air receptive devices.
Mr. TAUZIN. Four.
Mr. SUGRUE. I think that is it.
Mr. TAUZIN. I think you are mskjnr my case for FCC reform, to

begin with but let me make the point.
We have pt four proeeedinas goin(,on, all in dift'erent are.. of

communications servtces to mUlti~wellingor multi-commereial ten
ant buildings. Is that correct?

Mr. SUGRUE. We have four proceedings
Mr. TAUZIN. Four proceedings.

"441 U,S. 51. 68. 100 B.Cto 318. 62 UcL2d 210, 233 (1979)
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Mr. SUGRUE. [continuing] implemen~ four different parta of
the Communications Act. That is right. Yes.

Mr. TAUZIN. Right. Yes. And what is so complex is that commu
nications are merging and converging into a single stream of ones
and oha. Someone told me at a meeting the other day, relax, it is
just ones and oha. ..

But all this stuft'is going to be coming down to us from satellites,
from over-the-air, wireless, from wires into the buildinll. Master
antennas might work for, you know, in some cases, cable service
is fine but what if the tenant wanta to get DBS service and receive
a local broadcast over an antennae and the DBS cable program
ming from a direct broadcast satellite? What about that case?
Where the tenant really wanta that, but there is no proviaion for
that in the bill.

It gets really complicated. Let me take where we have been to
where we have to get and I think everybody will see the complu
ity. In a monopoly provision of communication services system, in
the old telephone system where there was one telephone company,
it wu kind of easy to understand. The telephone company had an
obligation to serve, therefore there wu no real deal to be cut, no
sharing of revenues with the building owner, the wires, t«hnically,
I guess, belonged to the tele1?~ne company who had a right to put
them in and, in fact, an obligation to put them in wheD he wu
called upon to do so.

Cable companies, emerging in this country to help avoid the nec
essary of antennas or bad reception in some areu, now delivering
the broadcast channels under comoulaory license, very often under
exclusive cable agreements with the franchising authority, sort of
a monopoly de facto, if nothing else, wu delivering videO aervic:u
through the wire end of the home. And so the cable company
owned the wire, I guell, in many of these cases, at leat to the
building and perhaps even in the building.

And all of a sudden we have the explosion of new wireleu serv
ices. As the computer mergu with the wirelell industry and cel
lular is born and wireleu video is born, satellites go up. Now we
get new satellite services. It is getting complex all of a sudden. And
then we Po... an Act that says, you know, we kind of like that. We
kind of like the idea of a lot of different people serving the cus
tomers of America and consumers having a lot of different choices.
So we pused an Act and we said we are going to ~ away from
these monopoly driven services. We are going try to give cable some
competition so that they are no longer exclusively providing the
video services to people. We are going to give the telephone compa
nies competition so they are no longer the telephone company, ex
clusively delivering the services.

And now we have got to think of a new system that works for
the building owners, for the tenants, and for the]lrovidere. And it
is complex. It is extremely complex riiht now. For example, Mr.
Bitz makes the point, in this new world, is it fair to say that com
munications providers have a right to deliver their services into a
building, but they don't have the obligation to do 1IO when tenants
want these services? Is it right for the building owners to decide
which of those services are going to come in by which companies?
And then is it up to the consumers to choose which building they
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want tl.\ be in? Suppose ')'<)u have got to be in that building for a
lot of other good rellSolll but you don't have any choice except what
yo\1.l' building owner wants to give you?

Is it right to pass forced entry? And where do you sto~ there? 00
you say everybOdy has a right? Doel everybody have a nght to that
wire? Or does everybody have to run their own wire, put up their
own antennae? And how many are you going to have? It gets real
complicated. And it gets real tough for government to end up mak
ing Iilll of these dec:Wons u we go from a monopoly driven system
to a competitive system where literally evemhina is mersing very
!luick1y into a single stream of high-bandwidth that is going to de
liver ..;deo, telepliony, and data services all in the same package.
And that is theficture. That il the picture.

And out of it will let you I am going to have just a limited time,
but I want you all to comment. Aa many of you u want to out of
it comes a bunch of questions. Should the Federal Government
make the rules? Should the States, individual States? You made a
cue, some of you, a compelling argument for a national rule. Some
of you made the argument that these are thinp StatN ought to
work out. We see States trying to work it out. Connecticut and
Texu have pUled laws. Florida hu just tried and ran out of time
on an agreement reached by the bui1ding owners, the property
owners interest and the communications company.

Is it okay from where we sit, having been responsible for the
1996 Act, for us to leave it to people to agree or not agree on
whether consumers in America are goiD8 to have competitive
choices or do we have a responsibility to hel~ make sure that hap
pens? You know, I kind of think we can't Just sit back and just
hope it happens. You have sot to maybe help make it happen. And,
if we do, if we get engaged,. do we write iDatruc:tiona to the FCC,
as Mr. Sugrue liu suggested? Guidance instructions, clear author
ity, perhaps in the reform of the FCC, putting all of this under a
single place instead of in four cWferent bureaui?

Or dO we write a national law right now that defines the rights
of the colllumers in America and the rights of building owners and
the rights of telecom companies who want to· get to diose consum
ers? It gets real complicated, Mr. PralL I have got a limited time,
but I want you all, you sat through anything that I have had to
say, any of you want to react? And then I will turn it over to Mr.
Markey.

Mr. PRAK. Mr. Chairman, I would like to just react. I gu... I wu
attempting to say, my piece of it doesn't have to be complicated.

I wouldn't begin to want to get into what you were describing be
cause the truth is my focus is much more narrow than that. And
I don't believe my piece hu to be complicated, unless you make it
so.

Mr. TAUZIN. I understand. And let me alto clarify something.
What I wu telling Ms. Cue wu that I wu just did a PSA with
Kennit the Frog yesterday and I pointed out to Kermit that it must
be pretty cool to have a girlfriend who likes to mud wrestle. And
he said, I have got to use that. That is cool

But this shouldn't be a mud wrestle. I mean, it really shouldn't
be. We ought to be able to conceive of some framework in which
this works. Is the framework just prohibiting exclusive agreements

..
'.

--- --_ .._-------------------



,

70

in (\ competitive marketplace? Without necessarily defining who
can come and saying you can't say nobody can come except the per
son I want. IS'that the right remedy? Come back to me. Mr. Bitz
wanted to go first. I guess you are next, Mr. Heatwole.

Mr. BITZ. Mr. Cha1rman, it seems to me that we are looking at
a situation where I didn't bring any props, so if you will allow me
to be a littl!l imfromptu the question is whether the cup is half
empt) or half ful . In 1996, from a competition point of view, there
was none. The cup was empty. But it seems to me that what has .
occurred over the last few years is that the cup has been tilling up
and m~be we are about here.

Mr. TAUZIN. Blit what if you are real thirsty and live at the top
of the cup? .'

Ms. CASE. It has ~t some rocks in it though.
Mr. BITZ. That IS right. But by no means has it made the

progress that you, representing our country might like, but that
the direction is clear, is that the companies that are sitting here
with me are doing deals. It is getting into more and more buildings
across the country every dar.. That the progress in your direction
is quite correct and we don t need to have more regulation to tie
us up when we are already heading where the Congress wanted us
to go in 1996.

Mr. TAUZIN. Mr. Rollhana wants to respond to that, but I prom-
ised Mr. Heatwole first.

Mr. HEATWOLE. Here's my point, regarding
Mr. TAUZIN. Grab the mike, Mr. Heatwole.
Mr. HEATWOLE. Excuse me. A couple of quick points.
Mr. TAUZIN. You have to have ac:ceas to us. Shared access.
Mr. HEATWOLE. Regarding Mr. Prak, in 2 of the systems that we

own where we own tlie entire cable TV distribution system and 1,
which is a seniors property, a 205-unit property, we provide free,
off-air access, costs them nothing. In a family property for off-air
access, we charKe I think $12 a month for that cable system.

Mr. TAUZIN. Let me quickly ask you, in the contract you were
presented, you read to us, what was your quid pro quo? What
would >,ou get? Nothing?

Mr. HEATWOLE. Notliing. Zero.
Mr. TAUZIN. So there was no offer: We will pay you some

thing-
Mr. HEATWOLE. Nothing.
Mr. TAUZIN. [continuing] to take over all this rights of entry

and-
Mr. HEATWOLE. It was zero.
Mr. TAUZIN. Zero. How about was there an agreement to pay any

damages?
Mr. HEATWOLE. Well, it theoretical1r. Yes.
Mr. TAUZIN. But there was no qwd pro quo, no offer to share
Iythi ?

anMr. ~TWOLE. No. We have looked at those agreements.
Mr. TAUZIN. Yes.
Mr. HEATWOLE. But in that particular agreement, there was

nothinll that--
Mr. TAUZIN. Quickly, what is the difference between that agree

ment, a telecom provider, and the pizza delivery man? He drives
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across your ¢'iveway." He parks in your parking lots and delivers
piz.zas to yci~lr'Customers.Can you say to the pizza delivery commu
nity in yo~ town. only one of you can come? Do they all have a
right to come? They are 'using shared facilities to provide services
and sell "products to your customers. What is the difference?

Mr. HEATWOLE. Well. No. I, they leave.
Mr. TAUZIN. They leave. Very good.
They leave something good behind. too.
Mr. HEATWOLE. HopefulIy. No.2, theoretically. I assume that we

could ban, you know, all pizza delivery drivers. you know, to the
property. You have some area where the pizza delivery people
won't deliver, you know, because of-

Mr. TAUZIN. So there are some analogies there. We need to think
about that. Mr. Rouhana. And then I Will recognize my well. Mr.
Sugrue and then Mr. Markey.

Mr. ROUHANA. I wu going to try and addreu. actuallY. the first
question you asked. AA you were making your statement, Mr.
Chainnan. I was thinking, be careful what you wish for. because
you may get it.

Mr. TAUZIN. That is right.
Mr. RoUHANA. In the Telecom Act. I believe what you wiahecl for

was competition.
Mr. TAUZIN. Yes.
Mr. RoUHANA. And people are trying to deliver it; And _ have

run into a road block and so we are 6acJl: saying, there is a road
block. You have asked whether this is a local or a national issue
and I think I have tried to make the point that it really needs to
be addressed on a national level because this is a national problem.
This is not something that is happening just in one State; it is hap
pening across the country and the fact is that the telecommuni
cation infrutructure of this country is a national infrastructure
and it just needs to be there and it needs to be UPll'Bded.

I listened very carefully during all of the presentations by the
folla representing the real estate community because I do believe
a solution to all of the.. problems can be crafted and that it is pos
sible for people to sit down, talk about these issues. and find the
right balance for legislation that would protect both the real estate
interests and ensure that an impediment to competition is re
moved.

I don't think there is any doubt that that can be done. It has
been done in two States. It has certainly been done over and over
again in other utility situations. We are not inventing something
here. we are repeating a procell that has happenec{ again ana
again with regard to buildino. All _ are trying to do is make sure
that we deal with it rather than let it drift. We are sitting in a very
difficult position where our infrastructure outstrips the ability of
people to deliver it today because of this building aeteII impedi
ment issue. so--

Mr. TAUZIN. Mr. Sugrue, when are going to have it decided?
Mr. SUGRUE. Well, first I just want to endorse your vision of how

complex this world is and that, for your job and mine, _ were a
lot easy in monopoly days. So competition is great except living
through it until we get there.
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I just wanted tI> note two things. One, the Buteau is recommend
ing to the Commission. ~~ it Shortlyiniijate a proc:eediDg that
pulls together thre~ of thtlse different proceedings as they street
telecommunications service, providers and addresses them in a
more comprehensive manner. ADd the Wireless Bureau assllmin~
the Commi:l8ion adopts it, becaUH I don't want to get ahead 0
them; we propose, they dispose but assuming it is ado~ we will
be addressing issues as they affect telecom providers' Winstar
and others in terms-

Mr. TAUZIN. So you have got to pull all of these proceediDga ta
gether, if they agroc to do that. nien you try to settle them. ADd
how long does all that take?

Mr. SUGRUE. The· notice initiating that proceeding should hope
fully be out next month and then, by the end of year I would hOpe
or early next year, have an order out resolvinf. it. ADd I just want
ed to note that, while there· are four proceedinp, you are really
talking about two bureaus and you have them both here before
you, so we will try to----

Mr. TAUZIN. There are four proceedings, but two bureaus in
volved.

Anyone else before I turn it over to Mr. Markey? Mr.
Windhausen.

Mr. WINDHAUSEN. Mr. Chairman, you asked what your respon
sibility is now at this stage. And I think there is a responsibility
for Congress to clarify this situation. Perhaps the best way I could
the best 1&.ngUllge I liave used or I have heard used is by lUi editl>r
for the Baton Rouge Advocate that I met with just a couple of days
ago.

Mr. TAUZIN. Careful now.
Mr. WINDHAUSEN. And his suggestion was: So what YO~hr.:~ are

really looking for is to nudge the market along. ADd I that
is exactly right. With regard to this building acee.. problem, the
statutory language just doesn't clarify, doesn't go far enough to
really deal with it for certain. And if we could just have legisfative
language that would establish the tenant's right to chao.. the pro
vider that they want, then the CLECs will go and we will negotiate
a deal with the landlord. We are not lookiDg for free entry, fon:ed
access that was referred to earlier. We just want to be able to have
the right to provide service and then we will work lIOIJ1ethiDg out.

There has been discussion as well about the number about resi
dential competition in Congre.. and why don't we have more resi
dential competition. I think it is important to point out that 30 jI8I'
cent of residential consumers live in a~ent buildIngs. If we

,don't take some action to deal with this problem that 'you could
well be writing off those 30 percent of the public and saymg, sorry,
you don't get the choices that everybody else gets. That is why it
is very critical for residential com~titionu well.

Mr. TAUZIN. I want to recognize Mr. Markey. You just put on the
table the question: Ifwe should provide legislative Instructions that
consumers have ~1ht to multiple choices, does that abrogate ex
isting contrects, usivity contrects? Do we have a rigllt to do
that'!" Is there a problem under whatever that Act Mr. Dingell al
ways talks about where the government gets sued-Tucker. The
Tucker Act. Are we going to get sued? Mr. Markey.
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Mr. MAl!XE"r". Okay. TIuuik you. Mr. Bitz, doe" ~ui' association
believe that ucl~iveaccen.deala are okay?' •

Mr. Brrz. No. We 40 not support ex"l~sive accesS. Our indu.try
association baa 'repeatedly stated we believe in a competitive mar
ketplace. That implies multipl~ providers in any circum.ttances, Mr.
Markey. . . .'

Mr. MARKEY. Okay. Do you~ .With that Mr. Heatwole?
Mr. HEATWOLE. ru speak individually..
Mr. MARKEY. Yes. You are speaking for the whole association, is

that correct, Mr. Bitz?
Mr. Bm. Yes.
Mr. HEATWOLE. ·They don't know what I am going to say, 10 I

will speak individually. If it is okay, then they will well done. In
a perfect world, you would certainly want free and open acee.. by
anyone. From avery practical standpoint, as we pointed out, if you
have a small local provider who may have the best of the Internet
connection, the phone connection, and the cable TV connection,
they may not be able to borrow the money to put in the system or
the distribution system onaite required if the bank knows that they
don't have l-year, 2-year, 3-year, whatever the period is, contract.
In that instance, what you have done is you have, de facto, opted
to the large incumbent provider. Second-

Mr. MARKEY. Well, Andy, no. We have said to the smaller guy,
tlnd a way of being able to compete.

Mr. HEATWOLE. But he may be able to.
Mr. MARKEY. See we look at it, Mr. Heatwole, from the pe1'lJl8C

tive of the tenant, okay. Our lOal is to make sure that your tenanta
have the lowest possible Internet, cable, telephone long distance
price. That is our objective. So if there is only one person in, then,
obviously, that person is not lOing to be under the preuure to
lower the price on all of those other services.

Mr. HEATWOLE. My point is that the one person with the lowest
price may be the small provider who, without an exclusive contract,
does not have the capital that many of these other larger compa
nies have and, consequently, he is excluded from providing the
lower price and you have, def~

Mr. MARKEY. I understand that, Mr. Heatwole.
Mr. HEATWOLE. And, seconwd_-
Mr. MARKEY. I have just sot to' move on-I apologize, Mr.

Heatwole. The big point that we are tryinI( to make here is that
we want the mar:~lace to determine wbafthe lowest price is, not
a predetermined usive contract to determine that. Because we
are not sure that that deal, over a period of time, wind8 up with
the lowest price because of the innovation and the change. And
that is why we like your association's perspective on this, okay.
And so we will ju.t stick with this because it seems to be some
thing that we can work with. And it is only that I have limited
time that I have to move on and I apologize to you, sir.

In Mass.chuaetta, Mr. Burnside, what has happened where you
are able to compete, to cable rillhta, to other righta?

Mr. BURNSIDE. Well, a coupfe of interesting things, Mr. Markey,
have happened. One example in Massachusetta, in 1998, when
Time Warner announced a 12 to 15 percent price increase aero..
the board, they exempted one community, the first community that
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HCN had actually establ.is!led servl!:8 in, and said that that com
munity would not have a price incre&!! becauae Time Warner f2:ed
a competitive situation. So it is pretty clear. And we could look to
other eumples in New York where we have seen bulk diacoU.ilts,
perfectly acceptable !rom: ta market standpoint, bml: diacounts of
fered in MDUs where RCN has been able to build its service. So,
clearly, prices do come down. . . .:

And I might add that it has been our experience iliat, in addition
to prices coming dowu, the pie tends to get larger. We heard that
67 percent of the homes f>&SSed take cabllll service. We have experi
ence in markets where in fact, there is one in particular in eastern
Pennsylvania where we own a cable system that is completely
overbuilt by a competitoI'. And there the penetration rates exceed
90 percent. So the· pie gets bigger, keeping the local licensing au
thorities whole.

Mr. MARKEY. Okay. So when we in Congress preempted all of the
a:clusive contracts that municipalities bid ~ted to the incum
bents, it made it possible for HCN to come 1I1, then, and begin to
match or lower the price that wu being offered by the incumbent
cable company for the benetlt of consumers seross the company.

Mr. BURNSWE. That is it euct1y. Exactly.
Mr. MARKEY. So, Mr. Sugrue, do we have to legislate it all? Aze

there any changes you think we have to make in order to give you
the authority you need in order to, you know, ~t to the point
where you can have the power that tnese compames can o1Ter the
integrated telecommunications services that are scattered now
throughout the Telecommunications At:t?

Mr. SUGRUE. I think on the question of building ac:eess, the issue
we have been principally debating today, legislation would be help
ful. The Commission haSn't rulecf really one way or the other with
respect to telecom services whether it hu the jurisdiction under
the present law. But it is at least, u you can tell from the debate
and I have gotten white papers and constitutional scholars coming
in on each side of tbis tbat it is open for debate right now.

Mr. MARKEY. And, ftnally, has a tenant ever been denied, Mr.
Bitz, service from the telecom or cable provider of their choice, to
your e%perience?

Mr. BITZ. Well, I can only speak for the company that I work for,
sir. We have never had a situation that I am aware of where, U
a result of the landlord's business decisions, the tenant has been
denied their choice of telecommunications provider. In man)' cues,
the tenants actually go direct to telecommunication servICe pro
vider, independent of us. And I can't speak u to whether or not
they have been turned down, although I would suspect that is the
case becauae we have many small tenants who would not be nec
essarily attractive business targets for the telecommunications in
dustry and smaller buildinp tJiat I know where we have tried to
encourage the telecommunications industry to actually provide
service and we have been turned down by various companies.

Mr. MARKEY. Finally, Mr. Raubana, have you ever been denied
access to customers in MDUs that would want access to your serv
ice?

Mr. RoUHANA. Rarely, but it happens. It does happen.
Mr. MARKEy. And what is the reason why you are denied?

. .
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Mr. RoUHANA. I have never really been able to tell. I mean. the
fact is that when you are' dealing with a landlord, you are dell1ing
with an absolute authority. So they don't have-to tell you. Thay
have no responsibility to respond even. So, in the cases where we
have not gotten into the buildings, it has been because we have
gotten little or no response from tne people in chanle.

The ptoblem is there are so many landlords. If they were all like
the people at thia table, we wouldn't have a problem. They would
all already have us in there. So thet is really the issue. There are
so many of them.

Mr. MARKEY. ~t me ask Mr. Windhausen to finish up on the
question. .

Mr. WINDHAUSEN. Thank you, Mr. Markey. Yes we do have sev
eral examples where customers sought to receive service from a
particular CLEC and were told by the building owner, no, I am
sorry. The building owner said I have an uclusive deal with one
provider. That is your only choice. And we have those eumples
from wireless companies and wire-line companies who tried to pro
vide service and the buildinK owner has said no.

Mr. MARKEY. Okay. ThanK you, Mr. Windhausen.
Mr. TAUZIN. Thank you, Mr. Markey. I wanted to welcome the

vice chairman of the committee, Mr. Oxley, to the hearings and rec
ognize for a round of que.tions the ~nt1eladyMs. Cubin.

Mrs. CUBIN. Thank you, Mr. Chairman. I am from WyomiDg and
recently held a co=unity hearing on placing towers fo~ cellular
telephones and the biggest thinIr, the biggest issue wu private
property right•. And I want to teU you that private property rilihts
in W~oming means something different thai1 they do in Waalung
ton, DC. And when you are talking about placing a tower some
where, it is a lot more personal when you are taJkina' about requir
ing someone on the place where they live, the lancl1ord, it _rna
like it is much more of a violation to the private property rights
of someone in Wyoming.

And I would like to ask you, Mr. Rouhana, on the issue of private
property rights, you sugge.t that the issue of access should be ad
dressed at the national level Now is that uclusively to provide
some companies with-weil, companies like your-with a seamless
business plan?

Mr. RoUHANA. Weil, I think I will just have to. go back to the
very beginning. It seems to me that what we are trying to do is
to create competition and the issue that is preventing us from pt
ting to the buil~which is where the customers are, is thi5 ac
cess issue. Now thi5 is in a multiple dwelling environment, not in
a single family home, so certainly we are not advocating that.

Mrs. CUBIN. We have those.
Mr. RoUHANA. I know you do. And we are certainly not advocat

ing that. And private property rights-I mean, what is there that
is more important, frarikly, than that? But thia is, u I said, I think
over and over again, not the first time this has happened. What we
are talking about is a situation where people have congregated.
They are in buildings that are owned by others. And those others
are standing between- the people in the buildings and those who
they want service from and they are preventing that from happen
ing. So, clearly, there has got to be a balance of these interests.
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Our proposal, I tl\ink. tries to take that account and, in particu
lar, has all kinds of safeguards built even in thllt case to make sure
that this is not an abusive process. We don't want to take 1Inythi.ng.
We want to give something. We want to give the services that
these tenants have been askinlf for, that they need. I don't want
their buiJ:U~. I just want to gIve the tenants the service. And we
are even .. g to pay for it, so it is not even a question of asking
for access for free. We are more than willing to pay a commercil'lly .
reasonable rate.

Mrs. CUBIN. Well, what this reminds me of, if you will forgive
me, is the Endaniered Species Act, you know, where you lose the
ability to use your land because there is potentially an endangered
species on there. They are not takjng your land away, but you can't
use it. So, you know, there are certain rights that go alOng with
owning property.

I wanted to ask you, too, you are talkj'l8' about the person that
stands in between, the landlord, ~tting the residents what they
want and the providers providing it. Are any of you aware of any
circumstance where a building owner or a bUilding manager actu
ally has been paid to prevent someone else from coming in? Se
cause I can see that that would be a problem. Anyone who wants
to answer that.

Mr. WINDHAUSEN. There are many example. of landlords and
building owners granting ezclusive contracts to one single provider.

Mrs. CUBIN. Right.
Mr. WINDHAUSEN. And, as a part of that agreement, the landlord

agrees to be. paid by that exclusive provider and the agreement is
that the landlord will then prevent any other competitor from 181'Y
ing that building. I mean that is part of an exclusive contract.

Mrs. CUBIN. Right. But what I mean is that if someone else
wanted to negotiate the same kind of contract with that landowner
or that landlord, are there instances that anyone of you know of
that that wasn't allowed or ~:cJust weren't intereated or-any?

Mr. WINDHAUSEN. That is Y what ~penI with an exclu-
sive contract. Another CLEC will come in say I just want the
same deal that the other guy is getting and the landlord has said
no.

Mrs. CUBIN. Mr. Rauba"a or anyone who wants to answer this
I really think, as a general rule, that situations that have problema
are better addressed at the State level. And I am sure you have
reasons to think that they ahould be addressed at the natiOll.a1level
rather than the State level. Could you tell me what they are?

When I came in here, I was-you know, I just thought we have
to protect ~vete property rights. Well, now I am confused. Now
I honestly w that there is something in between here. I am just
trying to find what it is and I am not going to find it out here
today. It will take a lot of time and work.

Mr. RotJHANA. Well, I would say there are real1y two big re8IOns
that I think it is appropriate to try to do this nationally. First of
all is just the Telecom Act itself, you know, is a nation81 Act and
the entire imperative behind it is to try and create for the country
an infrastructure that will be equally distributed aeroll the coun·
try and will be available acrolll the country. So I think solving the
problem nationally will at least ensure that, to the maximum ex-
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tent pouible for money and dollars will flow evenly ac:rv.. the
country to the extent it can.

Second, our experience.w been that where State Acts exist and
we attempt tel use "and we are dealing with a national landlord,
they can sometime take it out on us in another State without simi
lar kinds of right.. So we can find that is a way to sort of freeze
the effectiveness of the State law by, you know, making it clear
that if you try to use the State law in this State, we will make it
hard for you in another place where they don't have this law. And
so it is a little more complicated than just a State-by-State analy
sis.

Obviously, we will continue to work with the States have we
have. And, franldy, we will continue to do this one buildiD4r at a
time because we have to. But I think it would be better in terms
of the attempt to get a complete infrutruc:ture out there that is
competitive, if we had a national solution. I think it would happen
more quickly for everyone that way.

Mrs. CUBIN. Thank you, Mr. Ronhanl
Mr. TAUZIN. Thank you. Go ahead, Ma. Cue.
Ms. CASE. I see absolutely no--
Mr. TAUZIN. Pull the microphone to you.
Ms. CASE. I have never needed a microphone. Esclusivit)'-al a

property owner, there is nothing wrong with esclusivity. I am pr0
viding-you already know so I can-I am providing you with your
home. If I engage into a contract that provides that provider an g
elusive right, then I am takjng the risk, if I get paid or if I don't
get paid. I can tell you that we don't have, currently, any contracta
that are esclusive for service. But I will allow our managers to g
clusively market a provider. Now if a resident is diuatiafied with
that provider, I lose. My contract needs to have customer service
obligations in there.

I am the one who losea the resident. If I get paid money up front,
if I get paid on an ongoing basis, I will lose. There is no amount
of money that could bring our company to higher levels than rent.
And that is what we are in the buaine.. to do.

Mrs. COBIN. Well, while I generally agree with that, in Wyoming
it is not just so simple as okay I am going to move out of your
building into somebody else'a.

Mr. TAUZIN. Unleu you get a tent.
Mrs. COBIN. Yea.
So, you know, in theory I agree, but-
Mr. TAUZIN. Thank you, Ma. Cubin. I think Mr. Prak-you have

got a few who want to comment before I move on.
Mr. Ptwc. I was just going to respond from the perspective or

over-the-air, free, over-the-air television, that there is a national in
terest and that I would think that you could harmonize your vi_a
with respect to privately owned property, as I have, and in the
same way that the Supreme Court baa, by looking at some of these
regulations as akin to locallawa and FederaIlawa that require ac
cess to utility connections, mail boxea, smoke detectors, fire extin
guishers, all of these things that are required. A mail box is re
quired by Federal law.
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At one level, one could look at them as some kind of infringement
upon private property rights. Our Supreme Court has interpreted
ilie Constitution otherwise.

Mrs. COBIN. I just want to make one more statement now. You
know, I am really tom here because we were talking about local
to-local TV with some industry broacicaaters and they said, well,
they will only be serving in the next few years the top 70 marketa.
Well, the largest market in Wyoming is 196 and the next one is
199. So I am thjnking, well, okay, if we are going to across-the
country, nationally provide or make provisions that everyone can
have access, then maybe every single citizen in the country de
serves the right to -have everything that evelYbody else has, so
maybe we shouldn't be looking at Wyoming at 196 and 199. Maybe
we should just say,okay, industry, build it.

Everybody is entitled to mall a letter for the same price. Every
body is entitled to telephone service. Everybody is entitled to elec
tricity. Get them the telecommunications services, too.

Mr. PRAK.. I gue.. what I would say in response,~
woman, is that the folks I represent are in the proce.. of trying to
do that right now. We are in Wyoming and, by golly, we are going
to cover it all with a digital sillD8l.

Mr. TAUZIN. Don't me.. with Wyoming, any of you. I am temDg
you.

Mr. PRAK. That is right.
Mr. TAUZIN. Thank you. If you have other responses I will have

to move on-maybe you can get your iJOints in with other members.
Let me recognize the gentlel&dy from California, Ma. Eshoo.

Ms. ESHOO. Thank you, Mr. Chairman, for holding this hearing.
It is fascinating. As I have listened to not only everyone at ttie
table offering their testimony, but members ukiDg questions I
leaned over to my distinguished colleague from Pennsylvania and
said, I think that we are national referees sometimes. So we have
got to come up with a solution on this. But first I want to start
with Mr. Burnside. I just can't resist this. Do people tell you that
you look like Robin Williams?

Especially when you smile. Look at that. And he does wear g1au
es sometimes.

Mr. BURNSWE. You are not the first.
Ms. ESHOO. Okay. Okay. Great. Well, I had to get that in. A little

levity. For those that haven't seen his face, if you can tum around
now.

Mr. TAUZIN. You ought to hear the number of people who ask
Robin Williams if he looks like Mr. Burnside. It is amazing.

, Ms. ESHOO. Right. Yes. Let me start out with Mr. Biu. In your
testimony, you pointed out that your residencies are providing com
petitive options for tenants and it has been mentiolied before that
BOMA supported a bill that ne~lx passed in the Florida legisla
ture. Do you consider that a model? And, if so, would you support
a federaily modeled bill from that piece of legislation that is pend
ing in the Florida legislature? .

Mr. BI'1'Z. Well, perhaps, like many families, we don't always
agree within our falnily and, at a national level, BOMA disagreed
with what the local chapter entered into.

Ms. ESHOO. And what wu your disagreement?
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Mr. Brrz. Our p4;lsitioD is that we are not in favor of any man
dated accesa, even on a negotiated buis.

Ms. ESHOO. But once you get beyond that. I mean, that is like
the developer going in and saying 1,000 homes and then when they
have to sit down and n~tiatewith the planning department, then
the powers to be they will say, okay, we will do 720 units. So, you
know, what is your next position?

Mr. BITZ. You heard my next position, which was this J048 to the
heart of, in our opinion, of owning real estate because pnvate prop
erty rights are very important to us and we believe we are meeting
the Nation's telecommunications objective as an industry. 1, in a
somewhat humorous fashion, used my glasa of water to point out
that progresa has been made, dramatic _I'rogreu has been made,
about the number of service providers. We believe that that will
continue. It is a very positive trend. We support that.

But we don't want the government forcing us to have to deal
with people that we mayor may not otherwise deal with in a free
market environment. We support the free-market environment and
we support the competitive environment that we are in. We believe
that works for our tenants.

Ms. ESHOO. Do you charge people to have access to the services?
Mr. BITZ. Yes.
Ms. ESHOO. And, if so, do you have--
Mr. BITZ. The agreements we have, including with my colleague

next to me-- .
Ms. ESHOO. Do you have fixed rates? Or does the association help

set them?
Mr. Bm. No, these are individually negotiated between individ

ual companies and telecommunications service providers.
Ms. ESHOO. What is the range? What is the range that you

charge?
Mr. Bm. Well, I would say it would vary from like $100 to $500

a month for a site. It depends on the size of the building. I mean,
a small building, obviously, is worth less than a much l8rpr one.
We do not, in mI company, have really huge buildings. We are here
in Washington. They are of medium size. So I can't speak for, you
know, major buildings in New York. But that is our company's u
perience.

Ms. ESHOO. So it is anywhere from $500 a month on up.
Mr. Bl'l'z. On down.
Ms. EsHOO. Db.
Mr. Bm. It is not a lot of money from our perspective, Ma'am.
Ms. ESHOO. So a provider would pay anywhere from $500 on up

or down for--
Mr. Brrz. Down.
Ms. ESHOO. Down. The hig!l is $500 a month?
Mr. Brrz. That is correct. That is right.
Ms. ESHOO. And what is your cost for charging that $500 a

month?
Mr. Bm. It is impossible to identify a separate cost. It is like,

when we build a builiiing-
Ms. ESHOO. It is just the cost of-
Mr. Bm. It is just we are you know, these things are multi-bU

lion-dollar properties.
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Ms. ESHOO. [continuing] providing a space.
Mr. BITZ. That is correct, Ma'am. .
Ms. ESHOO. In your usoc:fation, how many players are there? I

am just trying to get a handle on how much is involved hare. I
.have a senSe that it is a lot.

Mr. Brrz. Wen, the commercial office building industry, we have
17,000.members who are in our association. I don't know

Ms. ESHOO. So of the 17,000 how many people would be-
Mr. BITZ. There would be hundreds of companies.
Ms. ESHOO. There would be hundreds.
Mr. BITZ. Hundreds of companies.
Ms. ESHOO. And are the 17,000 buildings? 17,000 members.
Mr. BITZ. 17,000 members.
Ms. ESHOO. How many buildinp do you think there are?
Mr. Brrz. If there is not pushing 1 riUlllon office buildings in the

United States of every description, I would be surprised.
Ms. ESHOO. So 1 million and how many do you think are in the

$500 range a month?
Mr. BITZ. I couldn't answer that question, Ma'am. I have never

seen any statistics.
Ms. ESHOO. Anyone have any idea? Yes, Mr. WindhaUHD.
Mr. WINDHAUSEN. Wen. I am sorry, I don't have the answer to

that specific question, but I would like to say that, in my testi
mony, that we have a number of euD1ples of building ownen
charging thousands of dollars per month, up to and uceediDg
$10,000 per month. So not all the comlJanie. are u fanirhted u
Mr. Bitz in only charging $500. It is reauy a much bigger problem.

Ms. ESHOO. Mr. ChaUman, I think there is scunething in my
background legislatively where we developed-you know, _
worked together on this and you were key in the peIIlIp of it of
uniform standards aeroll the country in another area. There is DO
question in my mind that there are privete :{'fOperty righte that
come in and around this, that we bump up against our magnitlcent
Constitution.

But it seems to me that it is an area that does cry out for some
kind of fair-of course, that is in the eyes of the beholder-some
thing reasonable that-bec:ause this is all over the map. I me,n, it
is catch-u-<atch-can. I think that people that live in the buildings,
use the buildings, I know people in my district are still actiDg
where i. the comll8tition of the Telecom Act that you touted in
working on that. So I do think that this is an area that we are
going to have to look at some kind of legislative solution. Obvi·
ously, we are DOt going to come up with it today] but in liatuing

, to people, this~I thiDk that we are going to be riu:ed with it.
It is compl., obvioualy. But unlell the parties come together

and say we have • solution and. I would enco~ that. It dOesn't
sound like there is. But if there isn't. If you don: t get together, I
think that the Concreu may very wen step in and 1 have said to
people before do you really want the COngI'e1l in this? Well, we will .
see. But if you can't come up with-I think that you can even
though you didn't want to state what a solution might be, I think
that is IZood for openers.

I wowd urge you to try and. come together to draw up something
voluntarily. But, if not, then I guell we will jump into it.

,
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Mr. MARKEY. Will. the gentlelady yield?
Ms. ESHOO..Sure. I would be glad to.
Mr. MARKEY. I thank the gentlelady for yielding. You know, most

of the teleeommu.r1ications legislation that has moved through Con
gress is driven. by the personal experienell of members as well.
And, you know, the gentleman from North Carolina here, Mr. Prak,
he il' right. Which apartment owner wee saying in the 1950's and
1960's and 1970's and 1980's, I am not going to have an antennae
on duo top of my apartment building and I am not charging my ten-·
ants lUlything, so it wasn't any big deal to have an antellft•• on
top of the roo? obviously.
. And then a new phenomenon occurred, as we know, and there is
nothing that frosts me more than to be in a hotel room of a hotel
that never-that you used to make phone calla froai that used to
cost, if you made a local call, .30, .50. And all of a sudden to find
out that the ten local calla you make now cost you $1 just to aceesa
the phone and then still only .30 to the phone company, right?

Ms. ESHOO. The tu is cheaper than that, than the local call.
Mr. MARKEY. No, it is not just the tu-
Ms. ESHoo. No, the bed tu.
Mr. MARKEY. It is the hotel break up, okay. It is the sharina' of

this profit that, you know, they now get .75 or .50 for every ~ne
call, Ookay? Now that is fine, okay? You are a captive, you w.
But now you have got one-third of all Amerieatl.l in. apartment
buildings. So the higher this fee is that an apartment owner can
charge is the higher the rates have to be that the competitor has
to charge in order to provide these services. So there is a belence
that has to be struck here because, obviously, everyone is in an
apartment building as a captive.

So, yes, we have moved from this old Mr. Prak area where people
said, yes, we are going to provide it or the old Bell system, the old
era to this new era where now it is a profit center, you know? And
we are also trying at the same time to drive telecommunications
revolution into every room that people in our country live in as
well. So it is a balance and we just have to strike it but it is our
own personal experienee that he1pa to animate the debate.

Ms. ESHOO. Can I reclaim my time now?
Mr. TAtJ2IN. The gentlelady-now let me explain how this worka.

The gentlelady controls the time. I have beeJi generous with time
because I wu pretty generous with myself. And the gentlelady con
trols it. If you want to address these comments, the gentlelady rec
ognizes you and you can address them. The gentlelady has the
time.

Ms. ESHOO. Thank you very much, Mr. Chairman. And I thank
our ranking member for meking the points that he made too. I love
to tease him, but he is a brilliant and witty m1Dd here and we can't
do without him.

Mr. TAtJ2IN. Well, don't go too far.
Ms. ESHOO. And you too, Mr. Chairman. You, too, abaolutely.

There has been testimony, and legitimately so, relatiDg to busi
nesses and what they receive, what they should receive, how they
receive it, the competition, all of that. What about the residential
buildiDga? I mean, if Congress were to provide aceesa, what asaur-
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anCl!s are you prepared to give us that the residential customers
will ~ served a: well? .
~.J{F.ATWOLl. In VlI'ginia, you are barred by the Virginia Resi

dential Landlord Tenant Act from charging an ac:cesa fee simply to
get ,on the property. You cannot charge $SOO or $1,000 or $10,000.
You can, if there is a quid pro quo. I have paid to put the Unes
insllie the building. What will you pay me to rent the lines? I am
pro';icUng space and a building for a distribution sYstem. My sta.tr
IS providing advertising and actua11y lIigning up your customers.
For providing those services, we can negotiate a reasonable fee for
thos~ services. But as far as simple access, give me $1,000 or you
can'~ come on my property, in VU'ginia, on residential properties,
we cannot do that and we don't do that.

Ms. ESHOO. Thank you very much. Mr. Rouban. and Mr.
Burnside, maybe.

Mr. BURNSIDE. Well, obviously, our business, our marketplace is
the residential communities and I would just make the pomt that
throughout the 1996 Act, you consistently use the word "competi
tively neutral," "nondiscriminatory." And I cannot _ anything in
exclusive contracts or mandatory ac:cesa lawa when used to c:liIim
exclusive ownership of wire otherwise inaccessible in that last mile
that could be possibly described u competitively neutral in any
way, shape, or form.

So I think you certainly ha_
Ms. ESHOO. You are saying the worda of the Act support the

question or the answer to the question I just posed? .
Mr. BURNSIDE. Worda of the Act in sections of the Act where

those words are used reflect the spirit of the Act.
Ms. ESHOO. So is the spirit catching, Uwugh? I mean, do you

think this would-
Mr. BURNSIDE. I would agree that it is catching on.
Ms. ESHOO. Okay.
Mr. BURNSIDE. But we still have some "I"s to dot and some 'T's

to cross in some corrective legislation, I belleve.
Ms. ESHOO. You really do look like him.
When you smile, it really getsUI---
Mr. Rouhana.
Mr. RoUHANA. How do you follow Robin Williams? That i. my

question.
Ms. ESHOO. I know. We are going to find someone that you look

like.
Mr. RoUHANA. All right, well, let us not go there.
I may not like what you do. The answer to your question is we

are primarily focused on the business community, bUt u we build
out our network, we are going to end up with line-of-sight from our
hub sites to literally thOusands of multiple dwelling units. The
easier it is for us to get into the commercial marketplace, the futer
we are getting to tlIe local marketplace. It i. that simple. It is a
simple equation. If it is harder for us to go and it takes us decades
to get to the commercial marketplace, we can't go to the residential
marketplace until we get there because the economics don't allow
us to do it. ReN i. primarily focused on residential.

But what I am saying about Winstar is true about all competitive
carriers. The faster we get established and have the critiw mass

,
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b be able to. service cust.lmerl, the faster we are" briDging thia
serviC'J to peoYllc; We didn't p into busine.. to be small. We- went
into busine.. to be big, to serve as many people as we poulbly can.

The im~ent to. getting there fast is thia buildin{ acce..
issue. I have said it over andover again. And you were qwte right
when yeu said there is something Dig going on here. We have a
million nelsotiutiona to do to get into the commercial buildings.
How can we do thia in Ie.. thaD a decade or two without some kind
of framework? Ifwon't happen any other wat;

Ms. ESHOO. I think you have made e"cellnt point.. Thank you
to you all. I just wonder when several industries are going to have
more women at the top. Thia is really interesting. Wen, I guess it
is great that there are women on thia side of the table.

Mr. TAUZIN. Absolutely. It is a llOOci balance, I think over here
you have got going. Let me thank tile gent1elady•

Ms. ESHOO. Thank you.
Mr. TAUZIN. One of the things that-u I go to Mr. Pickering

I will probably want to submit in the form of written questions:
How much disclosure oc:cura where there are-you knoW, to ten
ants? How much disclosure oc:cura to the tenant that you only have
these services, you don't have a right to c:hoo.. other servicea? And
what is being charged for access? And whether diacloeure-you
don't have to answer that DOW. I just want to put it on the table
because it is a question that other members have whilpered to me.

The gentleman from Mississippi, Mr. Pic:keriD«. .
Mr. PICKERING. Thank you, Mr. Chairman. And I want to com

mend you for having thia hearing. Thia is a very important hear
ing. M someone who worked on die other side on Senate staff then,
as I have said before, lost my influence when I became a member,
but did work for too many days and too many yean and too many
hours on the Telecom Act, knowing the various debates.

Mr. TAUZIN. Mr. Pickering, you might tell them who you worked
for on the Senate side.

Mr. PICKERING. I worked for Senator Lott on the Senate side.
Mr. TAUZIN. ImaIine what a come-down that was.
Mr. PICKERING. But I have worked with Mr. Wlndhausen very

closely as he worked with Senator Hollings at that time. And it is
clear that our intent and the spirit of the Act was to have a com
petitive policy and competitive acce... This is a classic case where
we have to balance the property rights, the constitutional property
rights, with individual rights of acce.. to information and tech
nology.

We are going from a one-wire world and model to a multiple net
work, multiple technology, from wireless to other wire linea, wheth
er it is electric utilities or cable companies or traditional telephone
company.

The aCC811 question, especially when you put it in the context of
one-third of t11e U.S. population is in a multi·tenant buildiDg, this
is something that we have to address and hopefully we can resolve.
I was hoping that maybe Florida came up with an appropriate bal
ance. I understand your position today, but I think, Mr. Chairman,
that is somethinJ that we may want to look at.

Let me go qwckly, though, to FCC authority, Mr. Sugrue. Se
cause some would argue that you have existing authority to ad-
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~ss this question and I just want to we ga?e you broad authority
under the Ad to eliminate all ·barriers to c.>mpetition. If you look
in section 224, lW:eSS to utilities right of way for the provision of
telecommunicatioDS sei'Vices; ~..i01l 706, to promote the deploy
ment of advanced services; section 207, prohibits restrictions on de
vices designed for over-the-air reception of video progrBmming,
which-any restrictions that coUld ap'~ under that section.

Do you believe that you ha"" additional authority or the general
authority to address this issue? If so, what are your plans for ad
dressing it? And does the Wireless Bureau have a proposal or are
they in the process of putting a proposal forward on this issue?

Mr. SUGRUE. To start wit& the last question first, and I am just
going to work back,· the Bureau is. u I indicated earlier, proJlOsing
that the CommissioD initiate a~ to addresa these lUUU:
building access, bOth building 8cceU with respect to conduit and
wire control by the utility and those issues that are the foc:ua of to
day's disc:ussion, which is princilJ&lly acceu to those parts that
building and wiring controlled by the buildiDg owner.

Again, assuming that the Commission ado~ the Bureau's pro
posal, we would launch that probably in June. We are targetb:lg the
June meetb:lg on that. .

Mr. PICKERING. Since you are doing a proposal, is the correct in·
terpretation in your view that the FCC h&s the authority to ad·
dress building acceu?

Mr. SUGRUE. Not necess~l" One of the principal issues to be
discussed is just the scope extent of the Commission's author
ity. The Communications Ad does not, even with the amendments
in the 1996 Act, does not uplicitly addresa this. There is long
standing Supreme Court law of supporting the Commission's eur·
cise of what the court has called lIJu:!Uery jurisdiction, jurisdiction
that derives from the purposes of the Ad and- .

Mr. PICKERING. The intent.
Mr. SUGRUE. We sort of put it together from different parts. The

parts that you cited, undoubtedly, would be the parts we would cite
were we to proceed on that. Aa to whether we need legislation, it
would save a lot of time, effort, and sleepleu nights for us if the
Congress were so inclined to tell us: FCC, go thia far. Don't go any
further than this. And just what the ,taDduli. would be. Because,
from the debate here today, what you heard today is really almost
a miCl'OCOsm of what we have heard and are going to hear, I am
sure, in the nut few montht.

Mr. PICKERING. Mr. Sugrue, I would appreciate it if, as you move
forward within the FCC, that you would &lao provide recommenda·
tions to CongrBss of what we need to do that would be helpful in
bringing about the objectives of the Act.

Mr. SUGRUE. Thank you.
Mr. PRAK. Yea, Mr. Pickering, if I may, I just wanted to respond

by saying, at some ~t, Congress mar need to l'rovide encourage.
ment to the CommJuion to eurcise the authonty it already hiu.
I don't know if you were here for my testimony on the 207 issue
regarding over-the-air broadcasters, but it strikes me that whell
Congress passed the Telecommunications Act which contained sec·
tion 207, it made a judgment about that ~s provisions' constitu
tionality and its harmony with the Fifth Amendment. And now
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when W::l go before the agency in a rll1emaking IlI'lICll8dinIr and we
are revisitbg Fifth Am9ndment issuesihat haCl 'WeI! addiessed by
the Congresa"or we wowd Contend had !)em addressed by the Con
gress, thet, ·at some point, before it is .litigated, somebody hal got
to go ahead, belly up to the bar, and move on. ..

Mr. PICK'J:RlNG. Let me just add, Mi'. Sugrue. In the" structure of
the bill, the Telecommunications Act" we tried to provide you with
the flexibility to achieve the objectives of the Act. And we gave you
pretty broad authority. Sometimes we wish we could take that
back.

Mr. T....UZIN. Oh, yes. .
Mr. PICKERING. But I do think that we gave you the broad au

thority and the flexibility to address these issues.
Mr. SUGRUE; Thank you. I appreciate that.
Mr. T....UZIN. Thank you, Mr. Pickerinf. At this point in the

record, I want to note that we have rec:eJved testimony &om the
Public Utility Commission of the State of Tuaa, whiCh is State
that has passed lelJislation. And, without objection, they have
asked that we make It part of our record. It is so ordered.

[The prepared statement of the Public Utility CommiMion of
Tuaa follows:]

PuIIL1c UTIUl'Y CoIOOlllllOH or TI:XA8
Au8TIH. T&xAs 78711-3328

Jltq11.19f»
TH!: HONOllA1lLE W.J. "BILLY" TAUZIN
ChDUmDn,Su~ ....T~ TrtMJ. and CoruumotI' Pl.:1 Ii""
Committ# 011 COIrII7IBCe
U.S. HOUN~...~
Room 2126. urn HOUN Of/f..~
Wtu/tingt.... 20616-6116

DEAR REP1l!:sENTATM: TAUZIN: I ~ that I .... UDabIe to Joau:: for tha
May 13 hMrillI OIl buildiDa ..._ for f'ac:IIiu-b..ec1 local !!'1IIIi-
catiOlla senice pl'Cl9id8n. I~ r:': will allow m. to mar. a t'ew brief' tbcNPta OIl
how th_ ..._ haft been haacIL haN ill T......

Whil. iDcwabaat 10cal _hanp compaal_ haft Iwt __ to mulU·ta!WIt build-
iallS for ,..... f'ac:IIit:laHluad compat:lUft 10cal -rhaa _paui_ (CLECa) tnfu
to compete for thoaa cutoman do DOt al_ya had tha 18ftl or _ WitfJDui
builclial a.... oa tha &am. tarma aDd coadltiOlla u the iDcumbaat 10cal talapboa.
compaay. aaw compatiton f'aca a ailP'iflClUlt compadUft dlaadftlltap to _
buildiar taaaata aDd the p.! ora compatit:lft marne ia ataIIecI.

To l'ulthar compa!:il:iDa ID the local tal_mUDicattoDa marbt, the T_~.
ture _eaded the PubUc Utility Raru!atary Act or T_ l"PUllA") ill 19l1Il to add
two sectioDa OIl buildiq.-
• Sectioa 54.259 prohiliUa a property owaar from praveatiar or iIltarf'arlDlr with •

telecommUDicatioaa utility'a iaatalIal:iDa or a -..ice _...... by a bulIdialr
teaaat, diacrimiaatiar apiaat • telacommUDicat:loaa uiilliY.ritb napact to ill
.taIlat:loa. tarma or compaaaal:iDa~ aDd raquiriDa uaraa"",a",!,~ta
ia _haap for _ to the pro:::r. Thaaa~.-rathat~_
ceaa aDd raatal charpa an ••a equally oa all tel_mUDical:iDDa oai'rica
provid...

• SeCtioa 54.280 aIJowa a property _ to charp ....aoaabl. compaaaltloa, !imita
aad im~ us ssa.,. coaditiOaa on a utility _klar-. to protect tha prop
erty aail ita 0WDar.

Th_ statutGry proviaioIIa an attached C....tlachmeat ....l-
After addreuii21 Mftral _plea or diacrimiaatary bIIiIdiDr -. the T_

Commiaaioa staft' cInaJopad aa .ar_eat poJ!ey to imp1amaiR ptlRA'a blli'c!lal
acceu provisioaa aDd facilitate aaptiatad bW1dliIa __ 8J'I'IUIpIIIADt .w_
bui1diDK owaara aDd teI__UDicatioaa utilit:l.. "Tbla DOiicY (_ AUacbmaat B.
Public !1tility Commiaoioa or Texu memo or October 29, -1981> attampta to bela_
the ri(hte of service providara aad buiJdiaI owaan aDd raduca the Mad for t'ormal
enforeemeat actioaa 6y the PUC. Th. policy spac:ift_ that the buia (or a compaaal'


