O inications roviders, e PUCHS poiicy requires That whed s sompetis
communicati s a- ve
rier enters a mul%-munt buildiug, thommustmodib.thotumsqﬁbmg
gentﬁt&%ﬁngmbmtarﬂuﬁﬁwitthomfmhmﬂmﬁmﬂm -
tions as the N

Congress and federal and state tars have worked hard to aamure that affc

ﬁnloulmmﬂﬁonhmt i wwmmm if the
loﬁist.hn"lm ile”, building access is the for many customers and
CLECs. The National Associa of tory Utility Commissicners approved a
resolution on this topic at.its summer, meetings (Attachment C).

I hope this information is usefisl to the Subcommittes as it deliberates this impor-
t.mtknwmuknopomng' iswue. If | can provide any additional information, please let
me .

Beat wishes,

ce: Representative Thomas Bliley
ATTACHMENT A
Texas UtiLrres CoDE

PUBLIC UTILITY REGULATORY ACT OF TEXAS

Sec. 54.253. DISCRIMINATION BY PROPERTY OWNER PROHIBITED.

(a) If & telecommunications utili hold-smahndmo.wpcnitndm

ined to be the a rng:tglngo(mthndtyby municipality and holds a cer-

ti.ﬁutatfnqu.irurgy itle, a public or privata property owner may not:

(1) prevent the utility from installing on the owner's property a teleccmmuni-

unmumuﬁdutynmtnqm.

(2) interfere with the utility's i tion on the owner's property of a tale-

cog:)numuhou:rﬁum .t?lilt‘;m ) o
discriminate agminst au regarding instailation, tarms, or compensa-

tion of a telecommunications sarvice facili tytonumtonthnowuﬁmmm

(4) demand or accept an unreasonable payment of any kind from a or
utility for allowing the utility on or in the owner's property; or
(5) discriminate in favor of or a tenant in any manner, including rental

tion, because of utjlity from which the tenant receives a tele-
communications sarvice.

(b) Subsection (a) does not apply to an institution of highsr education. In this sub-
section, “institution of sducation” means -
CS)minlﬁmﬁonofhwhc' education as defined by Section 61003, Education

e; or

(2) a private or independent ingtitution of higher sducation as defined by Section
61.003, Education Cods.

%N;t:éithltmdingmothuhw.thmmim' has the jurisdiction to enforce
on.

(V.AC.S. Art. 1446¢-0, Seca. 3.2555(¢), (w), (.)

Sec. 54.260. PROPERTY OWNERS CONDITIONS.

(a} Notwithstanding Section 54.289, if a telecommunications utility holds a munici-
pal consent, franchise, or permit as determined to be the sppropriate grant of au-
thority by the municipality and holds a certificats if required by this title, 2 public
or private property owner may:

(1) impose a condition on the utility that is reasonably necessary to protect:

(A)meufﬂy.w“dmﬁﬁmﬁtbmﬂ
(B) the safety and of other persons;

(2) impose a ressonable limitation on the time at which the utility may have ac-
cess to the property to install a talecommunications service facility;

(3) impose a reasonable limitation on the number of such utilitiss that have access
to the owner's property, if the owner can demonstrate a space constraint that re-
quires the limitation; .

_ (4) require the utility to agree to indemnify the owner for damage caused install-
ing, operating, or removing a facility; .

{6) require the tenant or the utility to bear the entire cost of installing, operating,

or removing a facility; and
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(6) require the utility to pay compensation that is reasonable and nondiscrim-
inatory among such telecommunications utilities. e
thg” Notwithstanding any other law, the commission has the jurisdiction to enforce
(V.AC.S. Art. 1446¢.0, Secs. 3.2555(d), (e).)-
ATTACHMENT B
PUBLIC UTILITY COMMISSION OF 'rms

MEMORANDUM

TO; Chairman Pat Wood, III
gommiso@omr Judy Walsh

DATE: October 29, 1907
RE: On Agenda for November 4, 1997 Open Meeting

Pmlem.IMkauuMuﬁm

O of Customer Protaction Enforcement Rights of Tele-
communications Utilities and Proparty Ownets under Accsss Provi-
sions.
ad?hdr:n' .lUﬁugﬁonnu.l e e , °)h.tl.:b i access” -

impiemen com issuss

Mmd&mum%mﬁif&’mtwﬁ)%mu . 'The build-
ing access provisions of were adopted during the 1995 session in
ow ed mgu-tyto fort?ho provision of ui:iiliﬁn o ﬂom-:‘ﬁm‘,!l‘y
owned p com ve °
date, the mmhﬁmhumm issuss associated with the
building access provisions of PURA. As com; becomes a reality, talecommuni-
cations utilities have begun to raise concerns regarding their sbility to access muiti-
tenant buildings in order to provide telecommunications services to the building's
tenants. Speei y, the telecommunications utilitiss are concerned that property
owners may be placing unreasonable terms and conditions on building access to the
detriment of the developing competitive telecommunications market. ,
In order to quickly respond to these concerns and provide both telecommuni-
cations utilities and owmtbbcmﬂtofmmh;pnhﬁmofthopmi-
sions set forth in 54.250 and 54.260, the Office of Customer Protsction

(OCP) has d enforcement policy. In no way is this
tended to affect service (STS) providars’ right of entry contracts wi

iding ont.lnuemﬁm the
poﬁcympcismtmddtonduuthcnudfufmd ent actions, n the
event that of 1]

. ies allege violations of PURA §§54.259 and 54.260, OCP intends to
use this policy to guide its determination of whether enforcement actions against
parties be initiated.

OVERVIEW OF PURA, SECTIONS 54.259 AND 54.260

In 1995, the Texas m&mpnmdlqimﬂw that introduced

thcm e e i‘""r Specifically, the legisla petiti

ey are in Texas. i A islation com ve
into_ Tms local exchange ulo:ommuniugm mt:rkot. that time,

ber

to provide, install, maintain, and operats facilities necessary for the
suﬁumthlbuﬂdinp’tmanh.Tgu’.denmdfwmman .
question regarding a telecommunications utility’s “right” to access commercial build.

e e e
L R
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ings in order to install facilities to serve tenants of the bui . In » hﬁPURA
§54.259, the state legislature-answered thl:nguuﬂon by crea a right of access
by the telecommunications utility to public private property. for al-
lowing the telecommunications utility access to the building, the state legislature
adopted PURA §54.260, which allows the property owner t‘:g.ﬁn-n com-
pensation for the access privilege. )

The provisions of PUI& §54.259 govern the right of a tulecommunications utility
to access public and private property by mandating access, on a nondilbt;timit:atnry

a tenant,

basis, to any telecommunications ut:.lia whose ate
Sections 54.25%aX4) and (5) prohibit tion against a tenant or in favor of

hose services
another tenant based on their selection of a telecommun

from bei j ren
c or ! assessments tmymru.mﬂtdr-ﬁhh(thnm
mrmpwnpemtpmulﬁphmdcusmmﬂy,hﬂmuzﬂu 1-4) protect the
telecommunications utility, w services are requested by a tepant, against dis-
criminatory actions by the p mﬂmpmmw
owner from preventing or in ing with a telecommunications utility’s ton
of a service requestsd by a building telecommuni-
uﬁomuﬁﬁt(mrenrdwimtnﬂaﬁm.urms.wm tion issuss; and requiring
S e T st St gt g S e Ay e
ying provisions ia a ownar may
umuoruﬁliﬁuonadiﬁumtb:m&nmmdmu[wnmb‘
In ition that property owners have the tb‘iﬁﬁmmm
tions ot limitations on a telscommunications u s ty
mms%‘nrrty.thcmu legislature ensactad §54.2680 y
§54.260(a) (1)(2) authorizes the imposition of conditions or limitations that
are “reasonably necessary” to protect the security, appearance, and condition of the

pmrrtya.nd safety

of “ressonable” limitations on times &
§54.260(aX3){(8) ts the property ]
cations utilities that may access the owners property if space constraints dictate
such a limitation; require indemnification for certain costs, and; require the tenant
oruﬁntywburthcmﬁnmdhw.og)-n or removing any facilities.
Most significant, however, is PURA § =)8), allows the property owner
to require the utility to pay compensation that is “reasonable and nondiscrim-

PUC JumspicTion

A number of partiss that filed comments in this project raised the issus of wheth-
ert.hoComminimhujuﬁadicﬁonmmttu:hi: ving building sccess. Specifl-

cally, parties challenge the constitutionality of as well us the
mis;iog’sauth ity to enforce PURA M&Omdg.mwmpmpﬂym
Pursuant to o §§ 15.021, 15.023, and 54.260, the Commission is clearly vested

ities and p owners. Thus, any ’
tion ordered Commission wouid extsnd to property owners on issues
involve the ts of talscommunications utilities in building access situations.

ENFORCEMENT POLICY

In enacting PURA §54.259, the ture sought to
the local tslecommunications market facilitating competitive provider access
stomers in pri Jdings. T¢ 18 with this in min that

sion. Rather, th!zghq
§§54.259 and 54.260 and guide compliance efforts in this ares.

L - 1 PR,

Ll T e T A e e e et
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The positions of the parties affected by this issue are diverse. The primary areas
of conflict centar around the parties’ positions ing the limits of the “‘giu-imi-
nation” and “unreasonable payment” terms in P '%354.259 and 54.260, raspec-
tively. Specifically, the telecommunications utilities argue that absent some regu-
latory limits on the compensation issue, property owners have an incentive to ex-
tract monopoly rents for access. The utilities argue that competitive telecommuni-
cations options enhance the mariet value of the building and that ahy com tion
to property owners must be minimal and take into consideration buﬁd?n.; en-
hancement that results from the provision of competitive telecommunications serv-
ices. Representatives of property owmers, on the other hand, argue that the free
market must be allowed to dictate terms, conditions, and compensation for access
to a building’s risers and conduits. These parties also argue that simply looking at
the quantity of space to be used by the telecommunications utility does not take into
account the value of the p , the nature of the improvements, its location, or
the quality or size of the t" created by the property owner for the tele-
communications utility.

1. BASIS FOR DETERMINING REASONABLE COMPENSATION

Given the complexity of the issue, it is unlikely that a singie compensation meth-
od can be found for each mof spacs m.u‘nment. The basic underlying pxind'g.l:,
however, for any cost me related to building compensation issues is that
property managers must impose same costs, m , and rates on any tele~
communications utility which gains access to the building. This approach ensures
that e_t::x_npe:t'_tivo telog;ml::lmunm services are avai to tonénu ﬂ:‘i‘thoqt the
imposition of reasonable building restrictions roperty ownars. Gran
tenants access wmmpeﬁﬁwmhunn:rtguchiﬁp.PW'n.rlof
competitive tsiecommunications servies alternatives avaiisble for
their businesses, regurdiess of whethar they live and work in a single family home
or a multi-tenant building. Although the real estats industry, in general, is con-
trolled by the free market, building access is a marke! i oct
to free market forces. Rather, the property owner, by virtus of his ability to control

E
g
g
g

ave access to that particular buil in order to provide service to i

who is a tenant in that building. In to address the sbsence of free market con-
trol onfrbuﬂdmgamhtgn,ﬂ:uwt;.hmmhﬁlhdwmmnﬁmm
ments for property ownaers. Specifically, Lagislature required that compensation
for access gc reasonable and nondiscriminatory.

The ability of the property owner to compensation which is reasonable and
nondiscriminatory does not, however, imply that every tslecommunications utility
must be treated identically. Rather, it that a telecommunications utility be
Situated untarpars, Thia mistpretation preoaives not dndy e right of the partie
si coun in not
to freely enguge in commaercial transactions wherein a service provider sesks access
to privats property, butahoonmmthtthcpmputyme;oummﬂem}rd
over the bujlding access arrangement in a manner that is unreasonable or discrimi-
natory to the telecommunications utility.

In establishing the parametars applicable to the term “reasonable” compensation,

it is important to distinguish bstwesn in which the property ownar has
moved to & single minimum point of entry { E), and thus owns all wiring inside
the peint of demarcation whers the main enters the building. In such instances,

the tslecommunications utilities must compensats the property owner for the use of
table distribution facilities. In multi-tenant buildings where telecommunications
utilities maintain ownership of their wiring and other facilities to the point of con-
tact with the individual tenants (multiple tion points), telecommunications
utilities must compensats the property owner for use of building space.

AB:nhfardnuminin‘mbkeommdonMcdnghdcmmdmmm-
em.

In instances in which the rogmy owner has assumed n;nonnblhty and owner-
ship of wiring beyond the b&O , the talecommunications utility may decide to ut-
lize the buiiding’s existing cable distribution facilities. A property owner may charge
for use of distribution facilities on the owners side of the demarcation point in &
number of different ways. For instance, the property owner may base compensation
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air, circuit conduit or sheath basis. Without question, the
::;:gep?;rpm ord:sh‘:buno: t::liuu on the owner's side of the demarcation point
may take into consideration the type of facilities used by the property owner in pro-

telecommunication services. lq.nqoﬁaﬁncmpmﬁonmfathouuof

the pro owner's distribution facilities, ies may consider factors such as the
amount of facilities investment, the usefid of the facilities, tax and a reascnable

rats of return.
A property owner may also sesk compensation for the physical space used by the
uggmmogu&.ﬁupmwmudmyagmm_mwﬁgm
u 3 use building. owner, controlling building access,
manages an essential elament in the delivery of telecommunications to the tenants

for the telecommunications uﬁﬁﬁ’s of tal space in.the t room,
ties, and any actual costs associated with the util-

Compensation mechaniyms that are based on the number of tenants or revenues
ars not reasonable because these arrangements have the potential to hamper mar-
ket entry and discriminate against more efficient telecommunications utilities. By
aquating the cost of access to the number of tenants served or the revenues gen-
erated by the utility in serving the building’s tenants, the property owner effactively
discriminates against the telecommunications utility with more custoaers or ter
revenus by cauging the utility to pay more than a less afficient provider the
same amount of space. : }

The basis of any compensation mechanism should be to compensats the property
owner for the space used, end
the revenues gensrated by talecommunications cerrier. For this reason, use of
the square foot reatai rata for use of the basement and riser space is & reasonsble
If:m‘a of compensation in buildings with muitiple ?marution systemas. Laut:;‘nr:
or commercis] p Are an appropriats or determining coropensati
ammmohﬁmybmmmd&mwym&MMh
rental rates depending on the location and desirubility of s particular building, but
indicate what tenants are willing to pay for the amount of square footage being used
Egthcunmtindnsmcmukctphumdforthm of space. This methoed

compensation snsures that the property owner is paid
the use of the space and also recognizes that space in the basemen
not as valuable as retail space in a section of the building open to the
a corner office on the top floor of an office buiiding.

I1. APPLICABILITY OF THE DISCRIMINATION PROVISION IN PURA §54.
SERVICE ARRANGEMENTS WITH INCUMBENT LOCAL EXCHANGE

b

§

PURA §54.259 specificaily prohibits a property
famofmnnimtatpnmt!r%dmnmuhmuﬁﬁtyinm manner. This pro-

hibition against discriminatory trestment is consistent with tarms of
PURA which sought to advance the welfare by p ing competition in the
proevision of telecommunications in Texas, See PURA §51.001 (a)<c). While

ng that many existing access arrangements wers made prior to competitive

recognizi
entry, it is OCP's ition thst contractual ents w rovide for ex-
clusivity or nfennpg:! terms forpdtg: incumbent hhenmmw unications lplﬁ.ut] disserve
the goals of PURA specifically and telecommunications competition glnmﬂL Ac-
cordingly, OCP interprets the PURA §54.259 nondiscrimination provision to be sp-
plicable to pre-September 1, 1965 business arrangements between incumbent local
exchange carriers and property ovmers.

. g

e o L MU Y
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Although the nondiscrimination provisions of PURA §54.259 are applicable to pre-
September 1, 1995 service arrangements, the non-discrimination provisions are trig-

eredonlyatthaﬁmonmmpehﬁvnupiumhmtqtboimldhzmodby
ghc incumbent talecommuniciations carrier. Therefore, service arrangements made
prior to September 1, 1995, should be allowed to stay in place until & second carrier
_invokes the nondiscrimination requirement. Once a competitive carrier seeks access
to the building, the nondiscrimination provisions are triggered, and the
owner must either treat all carriers the same as thy incumbent “in relation to the
installation, terms, conditions, and compensation of telecommunications services fa-
cilities to a tenant on the owners property”!, or re-negotiate with the incumbent to
treat it the same as all other carriers ses] access.
Because the legisiative intent behind PURA §§54.259 and 54.260 is to foster com-
etition, not provide W status to the incumbent, compensation ents
or building access that appiy only to new entrant mmunications utilities or
new customers of an incumbent telecommunications utility are not reasonable.
Every provider of telecommunications servics must charge ratss that recover its
costs. At the sams time, svery provider's prices are nonstrained by the prices of its
competitors. If the incumbent is paying no fee for building access, it certainiy will
E“e a cost _admb.ng:‘ over its new ofntnni; competitors that t:ﬁ paying such & p!‘:g.

xempting incum| from or building access inevitably im; competi-
tors adversely because of thnpg:‘pauﬁn cost advantage the mﬁ as
a result. Accordingly, when a new provider enters a commereial property, treat-
ment of the incumbent must be revised to match that accorded to the new provider.
Thus.ifpﬁwupmpa&{m:wmmwwidmbmlfn.mmbnt
should begin to pay a fes calculated in

II1. PROSPECTIVE CUSTOMERS AS A CONDITION OF ACCESS

As more and more telecommunications utilities seek sccess to a building to pro-
ﬁdemﬁmmmcbuﬂﬁa"mnmmmnﬁmmwmmwm
inevitably arise. PURA §54.260 authorizes s property owner to limit the
number of utilities that have access to the if the owner can demonsirats
that space constraints justify such a situation. OCP 1s concernad however, that some
carriers may attempt to preemptively “reserve” space in the buﬂdin&.to the exclu-
sion of subsequent carriers who may have the intention of serving building on
a more immediata basis. OCP will interpret such behavior on the of the tele-
communications utility to be anticompetitive. In addition, any on build-
ing access that imposs unreasonabis delays on & competitive carriers provision
ecommunications servics to a customer will bs considered discriminatory on the
part of the pro ownar. OCP belisves that the appropriats remedial course for
either activity is enforcement action by the Commission.

IV. CARRIER OF LAST REAORT OBLIGATION AND BUILDING ACCESS

Several parties commentsd regarding a tions utility’s carrier of last
resort (C } obligation in the context of the bui lmuizn.

1 See PURA §54.258(aX3).

-
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and proposals for resolving disputes deveioped in Project No. 18000 do not con-
stimtpo commission ruies :m'.ld:golm disputes developed in Project No. 18000 do
., not constitute commission rules and orders, and do not deprive parties of rights
under PURA or the Administrative Procedure Act. Project No. IBO&MW
- Commission's efort to expedite settlement of business disputes in the increasingly
competitive markets for telecommunicstions and electric services. _

Pleags contact Ann Coffin (6-7144) or Bill Magness (6-7146) if you would like ad-
ditionzl information on this mattar.

Attachment
cc: Adib, Pwviz; Laakso, John; Bellon, Paul; Musiler, Paula; Bertin, Suzanne; Priar,

Dianpe; Dzvis, 8 ; perstain, Dempsay, Roni; Silverstain, .A.lilon;
Feathmto;. Dawdtfpsihm"t; Hmﬂmthy;ps.aim Nars; Jenkins, Bren-
Ela; Whittington, Pam; Kjellstrand, Leslie; Wilson, Martin; Kyle, Sendra; Vogel, Car-
8, .
' ATTACHMENT C

NARUC—SuMMER 1998

RESOLUTION REGARDING NONDISCRIMINATORY ACCESS 10 BUILDINGS FoR i
TELECOMMUNICATIONS CARRIERS -

WHEREAS, Historically, local talephons service was provided by only cne carrier
o HEREAS, Ta the b i ‘
X historic one-carrier environment, owners of muiti-unit build-
mzlgkﬁmll needed the local telephons company to provide telephone service
REAS, i , ownaers of multi-unit buildings tad the one local tele-
phone compmynucuto’mbuﬂdmp for the Jmnmmdmm
mgfadliﬁnforthopruﬁdnndloﬂl hone and s
, Competitive facili mgwndmofhhemmmiuﬁmm
offer substantial benefits for consumers; :
WHEREAS, In order to serve tenants in multi-unit buildings, competitive facili-
such as ingide wiring, riser cables, telephons closets, rooftops;
m_%VHEREm%S, Facilities-based competitive local exchange carriers, including

wireiine fixed wireless p have reported concerns regarding their abili

to obtain access to multi-umit at

rates that would enable consumers within those buildings to enjoy of the ben-

efits of talecomm jons com) that would otherwise be &
WHEREAS, All States and Territaries, as well as the F have

a
1

:

3

|
:
5
i
ﬁ
§
:
:
3

: customers building access is one of the things that stats commis-
sxommlookiqﬁ‘:t all across the country.”; A
WHEREAS, attributes of incumbent carriers such as fres and easy building

RESOLVED, That the NARUC supports legislative and policies that
nﬂowmﬁmmhhnnnchaia?mhpmpcly g?ulmm
 RESOLVED, ‘That the NARUC res ’hgiml:ind and regulatory policies that

] t Ve
will allow all telecommunications ﬁgviu providers to access, at ?3. nondiscrim-

A e
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inatory and ressonable terms and conditions,.public and privats property in order
wmlmmthnthunquuudmﬁaofth.pmm.

Sponsored by the Corumittes on Communications
- Adopted July 29, 1998 " - .
" - Mr. TAUZIN. -‘The Chair is now pleased to recognize the gen-

tleman from Pennsylvania, himself an experien hand in the
communications world. Mr. Klink.

Mr. KLINK. That is true. A recovering broadcaster.

- Let me just, first of all, I was kind of stricken as we sit hers at
. . the ing, at the position that many of us are in, inclu

. Chairman Tauzin. I think the chairman, if will recall back,
one of the first issues that you and I about in depth was pri-
vate property rights and we worked, all of us, so on coming
up with competitiveness in the Telecom Act. So we find two things
that we feel very passionately about clashing before us here today.
And the answers are not easy. :

Ijustwantedto&;niack.lhavegottheolderunionofthe
Telecom Act, but I think this is the section 207, although it was
different. And I want to just read from it, “Directs the Commission
to I;la-lz-omu.lgata rules prohibiting restrictions which inhibit a viewers’
ability to receive video programming from over-the-air broadcast
station or direct broadcast satellite service. The committee intends
this section to preempt enforcement of State or local statutes or
regulations or State or local legal requirements, restrictive cov-
enants, or encumbrances that prevent the use of antennae designed
for off-the-air reception of television broadcast signals or satellite
receivers designed for reception of DBS service. Existing regula-
tions including but not limited to zoning laws, ordinances, restric-
tive covenants, or homeowners associations’ rules shall be unen-
forceable to the extent contrary to this section.”

%owht;tweh?vesﬁdtothebuﬂdmg' ownenmdmt:themaltou
and to the people who manage property, we are to give you
an exemption so all those here eomesraa big F Government
that is usually thought of as being a pain in everybody’s posterior,
we are going to give you an exemption to all these local problems
that you could have and now you are sitting here before us today
telling us you don’t want to work with us to get that service the
last couple of hundred of feet to the consumers out there
desire this. And it gives me a little bit of a problem. _

As | said, chairman, myself, others, we don’t want to get into
takings. We don't get into—private g:operty means a lot to us. [
own—I owned. I have sold it since I have been here to support my
bad habits of being a Congressman. It costs you a lot to be down
here—[ mean, [ was a property owner, a commercial property, rent-
algroperties.lknoww t you go through. .

n the other hand, you w, we have got some exci 88i-
bilities here and that bottleneck exists just maybe 100 or feet
away from the people that we wanted to serve, the people desi
to benefit by this Act, that ittm the American people, being able to
engage in purchasing as another option these competitive services,
So I would ask for a reaction to that.

Mr. HEATWOLE. Well, [ am going to speak to residential, multi-
family. Your first comment and from what I understand of the sec-
tion you read was dealing with off-air signals and, as [ had spoken
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_ earlier, in the properties where we actually own the cable TV sys-
tem, we either give it away—the off-air signal or we sell it for $12

a month: 1 ga.u'nmn nan asked, you know, what do you tell resi-
dents what is available? Well, in our area, if we don't do it, build
a system as a landlord, you have the incumbent provider. Those
are 2;’ two things that are available as far as television is con-
cerned.

You kuow, I don’t know the answer to all these questions, but
generally, cs we have stated, competition in the marketplace of res-
idential nnits and commercial units requires that you provide cer-
tain services. Theoretically, we wouldn't have to have telephone
service in any of our units, but I doubt that we would have very
man{ residents because most people want telephone service. Most
people want television service, either off-air or cable TV. To be com-
petitive in a marketplace, we simply cannot deny that service.

And, in Virginia, as far as residents are concerned and I will
read from the dlord Tenant Act “Access of tenant to cable, sat-
eilite, or other television facilities” and it goes on to any provider,
it says “No landlord shall demand or accept payment of any fee,
charge, or other thing of value from any provider of all these tIn.ngl
in exchange for giving the tenants of such landlord access to such
services and no landlord shall demand or accept any such payment
from any tenants in exchange thereof unless ord is itself the
provider of the service.”

Mr. KLINK. Mr. Heatwole, first of all, I am not here to defend
what they have done in Virginia. We have got 49 other States and
Commonwealths that we have to deal with.

Mr. HEATWOLE. Maybe it is the solution.

Mr. KLINK. Well, it may or may not be. But the point here is—
and I think, as my distinguished colleague, Ms. E , said a few
moments ago in her —-ifwuhavethousandlofml‘
out there and perhaps tens of thousands of people who own build-
ings. And perhaps now if you are getting into residential, it is mil-
lions. I don't even know the number and I don't think anybody here
O his industey, which is booming and which really could b

this industry, w. is ming which really co ring,
I think, great competition—] think broad-band technology has
great possibilities that probably none of us in this room has ever
thought of—if we are going to bring that to the American people,
which is one of the that we—we didn't have broad-band in
mind when we did the Telecom Law, but we want to see new tech-
nologies. We want to see things happen. We want to see industries
develop. We are in a communications era, an informational era. I
think we all agree with that.

If they have to go building-by-building and sometimes in these
negotiations, I ﬂmﬁ we all know, can take a year or more to just
kind of, you know, it is an attorneys relief act which there are
probably some people in this room that would like that idea. There
are probably a lot that wouldn’t.

The point is that if we in this committee and in this Congress
said to the building owners and the people, as we did as I read that
section: We are willing to wave as much of a wand as we have here
in the Federal Government to relieve you from all of the problems
that you could have with zoning laws and other limiting laws by
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the iocal governments in an effort to get the communications into
your builcﬁ:g, whether it is direct, off-the-air, I mean the intention
is clear. We. want to get the service, whatever it is, to the people.
And you remembér, when we wrote this law in 1996, we were re-
placing a law that was written in 1934 before television was even
invented. And so we realized as we were doing this that we are
writing a law that deals with technologies that we haven’t even
dreamed of, haven't been invented yet, but we have to be able—
and we had long, long discussions—how do we get these tech-
nglogies lt%at we don't even know about as we write this law—to
the people? -
Nowweeomeheretodayandwetakaallofyourol?'ectiomvery
seriously, but how do we get that last few hundred feet? And we
asking you to go with us and there doesn’t seem to be a willingness
because, again, Ms. Eshoo asked about could we use the Florida
law, which we understand has not been enacted, that we under-

stand, though, at least in Florida, there was ent between
the realtors and their buil owners—I think Mr. Bitz said it was
a disagreement within the ily. How can we to where we
need to be? How can we give Mr. Sugrue the n that the
FCC needs to get somewhere that is not to be onerous to you
but, at the same time, allows us to see this is out

there as a viable option for the consumers across this Nation and
the next technology that we have a year from now or 10 years from
now. :

Mr. Bitz. .

Mr. Birz. Earlier in my presentation, I stated that I was not
aware in our company at least—and I can only speak for mm
business experience—~-of any tenant in our commercial office build-
ings who is not satisfled with their telecommunications service.
The voice that is missing at this table is you have competing indus-
tries at the moment, but you don't have anyomng for the
consumer directly and I can only reflect the experience
that I have with over 2,000 tenants. I—in experience. And I
speak quite directly—is that [ am not aware of any of our commer-
cial tenants who are not well-served by the amount of tele-

communications competition they have. | can't speak for

residentiaéhzr the :on‘rfxmmal industry. In my expene:.ee% that is

certainly case while not every company can get into every

building, that is not the issue. The eationp?snm the tenants ade-

geuately served. And, in my , they certainly do appear to
served.

every
gentleman indicated thers are now 7
72 companies to deal with the same service again and again and
again in small-and medium-sized bmldl?l would not serve the
public interest, which, at that point, would already have been well
taken care of by having 4 or 5 or 3 or 8 iders already in a
building. So what we are sa is that we believe the competition
is already there in the comme business.
Mr. KLINK. Mr. Rouhana.
Mr. ROUHANA. What Brent says is true. He is one of the e
ened landlords that does allow people to have access. The pro

1
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is there are a million 6f them. But what he also illustrates is how
ood tiators landlords are. Because when asked the question:

o you have any compromise at all? He says, no. And the truth is
that is the ss we have. Arid we will offer any number of com-
promises: Connecticut, Texas, Florida, a brand-new one. We are
trying to reach a comgromise. That is the whole point of this from
our point of view. And there are ways to protect every single issue
that has been raised here and we are more than willing to work
through those. We do need a solution though. And it needs to be
a national one. . .

And now just one iast thing about the FCC. I'wo years at the
" FCC, these issues that we have been talking about were
raised in rulemaking proceedings and they haven't been answered.
And the primary reason is the Commission, rightfully I believe, is
unclear about its ability to act. They legitimately feel they don't
have a clear mandate, We think they do have a clear mandate, but
they believe they don't. So somebody needs to clarify it and I don’t
know who you go to when a regulatory authority doesn’t believe
they do, except to the legislative. So we are here and we are going
to need either some kind of a clear direction or a law. .

Mr. KLINK. Mr. Windhausen.

Mr. WINDHAUSEN. If I could just add in response to a couple of
things that Mr. Bitz also said, we do have examples of consumers
who sought the right to receive service from an individual CLEC
and they were denied that right so we do know of mantg“unhappy
consumers, tenants. It is also that Mr. Bitz mentioned we are
looking for the right for 72 different companies to get into each
building. That is not what we are looking for. For most part,
what happens is the economics work out that once you have two
or three or perhaps four CLECs into a building, no other CLEC is
going to seek access because it is just not economic for them.

We are only seeking access where there is space available. If the
landlord can demonstrate that there is no space anymore to accom-
modate anyone eise, that is fine. That is a legitimate reason for
him to say, no, I am sorry. | can't take in more CLECs. And
that is a reason that we will understand we are very happy
if that would be written into the legislation.

Mr. KiNK. 1 thank you very much. Mr. Chairman, you have
been very kind with the time. Ijuntwantto—andthehourilfet-
ting late. If nothing elss comes out of my line of ioning, I just
think it is important that we ize that we have not come to
the business community or those who are investing and putting up
builgiinga;ndo;:andtmmge%uﬂgi:gs and saylngw?mtyou
to give and you haven't got any. We have actually—and I think you
know this and the otherg:mmb{rs of the committee know it because
~ they were here—we took their interests into consideration, very

high consideration, when this legislation was written, when it was
passed and we are just asking for them to come to the table.

And the intransigence that I hear. I hope that that is just for a
day. Maybe you weren’t prepared for the Testion. I hope that
there is an ability, really, to be able to work together so we can
get t h this. We are not looking for a steamroller to come over
the top of you, but, on the other hand, we want to get this tech-
nology out to the public. Thank you, Mr. Chairman, for your time.

P -
]
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Mr. TAUZIN. Thank you, Mr. Klink,I-may paint out to you, Mr.
Roubana, that-generally when the FCC has trouble finding, you
know, authority to-do something, it is geperally because they are
reluctant to do something because when they want to do something
they generally find authority to do somethiag. .

r. ROUHANA. Well said. L '

Mr. TavziN. But | understand the argument. The gentlelady
from Missouri, the Show Me State. By the way, Karen, it is the
common practice in Federal court when you go there to argue a
case, the court will often ask you how are you here? [ mean, what
authority, what jurisdiction do we have over your case? A cajun
lawyer once said, now, I came by the bus. ~

But the Commission is asking how are we are? What authority
do they have? And it is a good question. Me. McCarthy. .

Ms. MCCARTHY. And I can appreciate, Mr. Chairman, that they
would like us to address the answer and make it easier for them.
But I come out of a background of State ent feel pretty
strongly if States like Connecticut and Ohio and Nebraska and
Texas and even Florida are in the process or have addressed this
issue, that probably the question for this committee today is, you
know, if there were to be Federal legislation, what should be in it?
Hg’w is it working out there in the States? Is there some model for
us

And in any of these States, have we got reciprocity going so that
if a building owner is required to provide access on are
theyalsorequiredtorﬁmstservicoondemand?hthatinanyof
the State models? Mr. Rouhana, you made begin, but anyone who
would like to weigh in. I would like to know your thoughts on what
is ggt there and working. What would be ideal, if anything, for us
to do.

Mr. ROUHANA. Well, I think that both Connecticut and Texas
have a rather balanced a ach to this and I think either one of
them is particularly good. Personally, I think the Connecticut Act
is the better of the two because it deals with the time problem that
I have been talking about today more directly. Happily, in neither
of those States has anything bad happened to the ruI estate mar-
ketbecauseoftbepau:fguoftheAct.Wehaven’thad,youkmw,
assaults of thousands of telecom companies on people and there
hasn't been a—I don’t think there has been any ution of the
;:lueoftherealestate.&ndeertunl’ y wouldn’t want to see that

ppen.

. TAUZIN. Would the o;entlelady yield? I think she haa raised
a goo‘c?i question. Do any of those statutes provide an obligation to
serve’

Mr. ROUHANA. 1 don’t know of any that does.

Mr. TAUZIN. Balanced with the right to be served?

I thank the Cgantlelady.

Ms. Cask. Communities that are entrenched within these forced
access communities and there is no competition in these commu-
nities because of the forced access, because they have a legal and
enforceable right to be there, being the local incumbent. So you are
less likely to have choice and competition. We have zero choice and
competition right now for two new development deals in Connecti-
cut and in New Jersey. And the one community that I referenced
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that was in New York was sarviced, there were no customer service
issues. They didn’t even havs an obligation to provide ervice with-
in 90 days of a resident moving in. :

Ms. MCCARTHY. Mr. Chairman, I apologize to the panel. Why I .
was late was [ sit on the Energy Power Subcommittee and we are
ﬁ:ﬂppling with a similar principle there that we are t::lking about

re in telecom—and the committee and all these members will
deal with eventually—of this reciprocity, as we deregulate how en-
ergy is delivered into the home and the wiring that is in place now
to address these telecom issues will be critical to many of the
issues that we are grafpling with in another subcommittee.

So, Mr. Chairman, I would really like to hear more ht on
this reciprocity idea and the rights that go both ways if you
wouldn’t mind a moment more of di ion by———

Mr. TAUZIN. Absolutely. The gentlelady controls the time. If any
of you wants to discuss this with her. How does it work in a com-
petitive—we understand a monopoly market. You have got a serv-
ice. You have the right to put the wires in in service. But you ailso
have the service if you want your service. How does that work in
a competitive market? Ms. McCarthy has, I think, raised an excel-
lent question.

Mr. PESTANA. In New York State, the cable operators, such as
Time Warner, have to provide service to everybody. All residents
that want cable get service, regardless of how much it costs us. The
comg::ition. RCN in New York, obviously they just pick the right
buildi or the ones that have the right financial solutions for
them. theg compete unit-by-unit in some locations and they
compete on a bulk basis sometimes where we basically get excluded
because we have the equipment there, but the rd signs an
agreement where everybotfmw to hook up to RCN. So we have
those kinds of situations. But we are required to serve everybody.

1Mssl. ?MCCARTHY. Mr. Rouhana, do you want to speak to this
please?

Mr. TAUZIN. Yes, address the gentlelady. She controls the time.

Mr. ROUHANA. Yes, I think that there is a physical issue involved
here which is literally the number of places that network infra-
structure has to be created physically in order to deliver service to
everyone. S0 what we have been u.ang about today is one of the
impediments to actuall goingtoasmanyplacesaspouibhwhich
is building access. And I said a little bit earlier that we have
to get as many commercial places as we can so we can build
infrastructure, then start to go to the residential markets. And that
gou can’t physically get there any faster than you can get there,

ut slowing us down is not going to get us there faster. So, by mak-
ing it er for us to get into buildings, we won't speed up the
process of getting to ever{%r::

So I don't know quite to answer the question except to say
physically we have to create the network t is a one building
at a time thing. There are a million buildings to build it to. We
have got to get access first to build to them. t is just commer-
cial. Then there is is it 30 million homes some much bigger number
of multiple dwelling units and then homes that have to be eventu-
ally reached. And it is going to take a combined effort of multiple
carriers doing that to get an alternative infrastructure built across
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the country. And it is going to be cable providers and competitive
carriers, using a variety of technologies, that ultimately get us an
alternative infrastructure in all of the facilities we want. But,
clearly, that access, we don't have a shot at that. : .

Ms. MCCARTHY. Have you ever refused service when requested
by a building owner?

Mr. ROUHANA. By a building owner?

Ms. MCCARTHY. Yes. :

Mr. ROUHANA. Building owners don’t ask us for service, tenants
do. If we get an order from a tenant we try to serve them, if our

network can get to them, It is a physical at:estion. If we can get
our network to a tenant, we want to serve them. We would like to

serve everybody.

Ms. MCCARTHY. Mr. Bitz.

Mr. Bitz. With due res to my colleague next to me, we have
been turned down. We have contracts with the firm that Mr.
Rouhana represents. We also have buildings where because I
sume they are not attractive, they have elected not to sign up on
those buildings. We have 102 in the Mid-Atlantic area.

So the issue of reciprocity is very important because right now
we have many buildings where we would like to have service where
we can't because maybe they are too small or the tenant mix is not
desirable from a telecommunications service providers' Perspective.
So that is an issue of concern to our industry, because, [ have men-
tioned before, the real point that we are looking to is to have happy
tenants. The amount of revenue that we get out of this is g
very small. I think it is .8 cents per square foot compared to $1
Eer square foot for rent. So it is infinitesimal relative to our overall

usiness model.

Ms, McCARTHY. Mr. Rouhana.

Mr. ROUHANA. I just need to respond to that because if there is
a place we haven't gone it is because we physically can't get there.
I am back to my same issue. The process of constructing a network
across the entire Nation takes a period of time. Time is the No. 1
impediment to having competition as quickly as ible. I mean,
you want to have it as fast as you can have it. Building access is
a key impediment to getting there. So we could get into a circular
discussion about wlucﬂ' came first, but the fact is, if we can't build
the network to places, we can't get to the next place.

Ms. MCCARTHY. Well, my original question that 1 posed and di-
rected to you was about the fact that if Federal legislation is need--
ed or created what should be in it? And this question of reciprocity
is one that I believe the subcommittee would entertain as a compo-
nent of that, if we go down that path. And so that is why [ was
seekinhthoughts on whether the question of reciprocity should be
in it. Let me hear from—what is your name? I am sorry—Mr,
Windhausen.

Mr. WINDHAUSEN. That's right. Thank you. Earlier there was ref-
erence made to Connecticut and Texas State statutes on these
issues. They do not contain a reciprot:i'{.{erequirement. I imagine be-
cause themund it wasn’t . s6 companies are common
carriers. y already have an obg‘ tion under the law to serve
and to serve in a nondiscriminatory basis. | think the way the eco-
nomics work out is once you are in a building and once you are
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wired, your incentive then, as the CLEC, as the competitor, is to
put as much traffic.onto those facilities as possible. So it only
makes sense for ggu to serve as many consumers in that building
as want service. So there is no need for that kind of legislative re-
quirement for reciprocity because it will happen anyway, once the
access to the buil is ﬁ:a.nted.

Mr. Prax. If I might, Ms. McCarthy, on the question of obligation
to serve, I regresent the over-the-air television industry, C,
Kansas Cig, r example. We have been told by the Congress and
by the FCC to build out digital television facilities to serve every-
one. Our concern in this is that we don’t want landlords standing
in the way of folks who reside in their buildings being able to re-
ceive free, over-the-air television service, however they may receive
it, whether they receive it with an over-the-air antennae or through
cable or shortly, I guess, there will be the opportunity to receive
it thro\ﬁh DBS.

Ms. MCCARTHY. Mr. Chairman, I am not sure there is any other
individual who wishes to speak. Mr. Sugrue?

Mr. TAUZIN. Any other want to respond? :

Mr. BURNSIDE. Yes, Mr. Chairman, Ms. McCarthy, I would just

petition side, with respect to your core question. When you passed
the 1996 Telecommunications Act, part &'
called “OVS” or open video systems. And one of the
cable industry has hard time with since you passed that Act is
fact that, as an OVS operator, it is not required to adhere to
franchising licensing build out under the same terms and condi-
tions that the existing cable operator is required to

However, I think you recognized when did that part of the
Act, that it was absolutely impossible to expect a2 new
a new entrant, into a marketplace, to overbuild an
market which basically is a monopoly, even though 67 percent
the customers homes taks it. You could not simply ask a new en-
trant to build out all of New York City at the same time and under
the same conditions in which the new entrant 17 or 15 or 25 years

ago did. .
So I think it is a bit disingenuous for that industry to new
entra.nt.alcmthec:al:rlealit:latcabeheldtot.houmenta.m'l:xct
posed to what I think tried to achieve, and that was to give
a new entrant competition and opportunity to get started and
extend its market, extend its network, as it was financially and
physically possible.

Ms. Mc . Mr. 8 .

Mr. SUGRUE. If I just respond. Because I don't want to
leave the subcommittee confused ut the Commission’s attitude
toward its own jurisdiction in this area. The Commission has
said aye or nay with respect to telecommunications services
Winstar, for example, Part of that is the focus has been on video
because, in part, law was sort of shaped a little bit with video
in mind. Part because Winstar really wasn't doing much when the
law passed and was being debated 4 years ago in 1995 and 1996.

Mr. TAUZIN, It is already an old law.

Mr. SUGRUE. In a way it is. We also have a Commission with
four new commissioners since the law passed and a new Wireless

8
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Bureau chief and we tend to take a fresh look, shall ws say, at
these issues. .

Mr. TAUZIN. Don't use that term.

Mr. SUGRUE. I know. I was deliberately provocative. But so [
don’t want to misiead people. We want to look at this issue hard
and my endorsement o?es%me clarification is just to make our job
eagier, frankly, if we had some.

Ms. MCCARTHY. Mr. Chairman, thank you both for this i
and for the time you have given me to explore this question. | real-
ly would be curious to have staff look into the States nd how it is
ggrking out there and appreciate the opportunity to be a part of

s. .

Mr. TAuziN, Thank you very much and thank we have a lot of
inﬁ{rmation t‘ha‘:t;1 we will sln:.ire with you on those Stat;' lamh:nd
at least as much background as we have gathered an rhaps,
the witnesses who are experiencing real world, as you sa.iri.n ?Rn
mud operations can give us some inaight as to their specific obser-
vations on how well those State laws are working.

The Chair will recognize the ranking minority member, Mr. Mar-
key for as much time as you shall require.

.MAmv.ThmkmMr.Chamn.nrymummt
to thank you for holding this hearing and for the t testi-
mony that we received from the witnesses today. I think we pretty
much had the issue framed for us today. We have voice and video
and data industry that wants to mvido competition, lower prices,
better service to the one-third of Americans that live in apartment
buildings and to busineases that operate in structures across
the country. And, on the other hand, we have legitimate concerns
on the part of the real estate industry: the tenant safety, constitu-
tional property right issues, compensation issues that all legiti-
mately are being raised by the other side. : :

I think that our task is now very well framed for us. I think it
is important for us to get it and it resoived. And [ would hope
that this would be the kick-off of our effort to find some common-
sense solution that l:gi.timately deals with the issues raised by
parties, but toward is

competition available for every tenant in America. And I you
for holding the '
Mr. TauziN. I thank my friend, The Chair izes himself, Let -

me, at this point, mention that PCIA has also itted testimony
for the record. Without objection, that testimony will be made as

part of the record.
{The prepared statement of PCIA follows:]

May 12,1999
THE HONORABLE W.J. (BiLLv TAUZIN
United States House of ;
Chairman, Subcommittes on Telecommunications, Trade & Consumer Protection
2183 Rayburn HOB ‘
Washington, DC 20515

DEAR CHAIRMAN TAUZIN: 1 want to commend you and the Telecommunications
Subcommittse for conducting this week's hearing on the issue of sccess to multi-ten-
ant buildings mmmﬁu telscommunications providers. PCIA, on behaif of its
Wireless B Alliance members, looks forward to working with the Sub-
wmmitmaitexpluumofpmmug:f i broadband alternatives for the
millions of small businesses and residential customers that live and work in muiti-
tenant buildings. As you move forward with your consideration of this issue, [ hope
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o P.ct.fuwm B et That o, ide this Lot o' the record of yous heareng. |
res i is letter in the o
o‘nsu.ers must huvpy:uchoiu of “last mile” broadband access providers if Con-
! vision of & competitive talecommunications market is to be realized. Wireloss
Emdband roviders offer a real alternative to phone companies’ DSL services and
ogmﬂomr.ifthuomwirdmmmtoa&mthurpoun-
tial, it is cruciai for thess wireless companies to have non-discriminatory access to
service.
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sumers, they must first have access to the This the consent
third parties (e.g., landlords or management agents) who often have made exclusive
mmmUmfpmommmhmtmphommpmuubhmmmmm

tenants in a building. .
Some states have recognized the im of mandating access for alternative

consider offering
communications providers, [ urge to kesp several principles in mind. These
pﬁndpluwiﬂemmthntmm&mmhﬁmmmmdolmh
all Americans while protecting the legitimate privats property rights of building

owners.
¢ Non-di aceess to buildings: The condi and

~diseriminatory tion
for the installation of telecommunications tiss in m -unm"-
must not di tage one new entrant vis-a-vis another new sntrant or new
entrants vis-a-vis incumbent / Telscommunics carriers should
compets to serve consumers on the basis of service quality and should
not succeed or fail in the market because of discrimination that tilts the playing
field or prevents choice al 3

s Carrier ass jon of costs: [nstalling carrisrs must as-

umption of installation and damage
m:-ﬁ? 'hmﬁmwﬁum nnd tenants occupying
ments for ownars
their '%ummt cost of any irs for damages

caused by installation should be ‘B ,
» No exclusivity: owners should be prohibited from granting exclusive se-
cess to talecommunications i Exclusivity contravenaes tha ice that ten-

to
ants should have under the 1906 Act and restricts what could otherwise be &~

building owner or manager be permitted to or charge a tenant for re-
qu.ftla%‘sforrpeﬁﬁnglmtoth.m that tanant's talecommunications

within a nondiscriminatory building access requirement. As a matter,
both commercial and residential telecommunications consumers be per-
mitted to experience the benefits of competition envisioned by the 1996 Act. As




to accommada commercial residential tenants, enforcemant
of access distinctions between the two types of customers t. Small and
medium-sized business tanants are often a choice of communications pro-

Reasoncbia accommodation of space limitations: Space limitations in buildings
mutﬁkdywﬂlnotgbal:m.h?uinpmﬁu.dnt:ho event that space lim-
itatio a t i on A case-

jations o, P, [ 12 spprogriate o wddress O by e

Cougress should
owner’s imposition of revenue sharing on a telecomm tions carrier is per s
unreasonsble bacause it does not approximate cost-based pricing and suggests
the axtraction of monopoly rents. .
¢ Rates must be iscrimi . Congress should require that rates for access
to buildings be assessed on a nondiscrimina basis. For exampls, if the [LEC
does not pay for access to a multi-tenant neither should other tele-
communications carrisrs, This would not ber the landlord from recovering res-
sonable out-of-pocket costs. '
* Rates must be related to costs. Building access rates must be related to the cost
of access and must not be inflated by the building owner 30 as to render
petitive telecommunications service within the building an uneconomic enter-
prise for more than one carrier. )
The Telecommunications Act of 1994 voices Congress’s desire o promots
facilities-based local exchange competition. Today, a new breed of facilitiss-based
broadband are

= CRnx;king h%%- Dingell

Members of Telecommunications Subcommittes

Mr. TAUZIN. Let me make a couple of comments. First of all, on

section 207, I think it is interesting to note that one of the reasons
why section 207 is there was to protect the right of the viewer to
put up an antennae and receive signal. The concern there was
principally focused in on direct broadcast television--you are
right—it was a video kind of concept.

ut it was designed to make sure that, in fact, there wouldn't be
a denial in State law, local laws, or property owners agreements
that would restrict one of the property owners from, in fact, install-
ing a DBS dish and, therefore, olg:nng a competitive choice for the
local incumbent cable. That was sort of the genesis, perhamgl,. of the
section but it speaks of viewers, not owners, which is inter-
esting. And I know the Commission is wrestling with that. What
is the meaning of that term?
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The Congress could well have said owners are not, you know, no
restrictions shall be allowed to prevent owners, State laws, local
laws, ments’ among common owners, would prevent a single
owner from putting up an antennae and receiving some of these
services. But the law said viewers, not owners. Does that mean,
then, that_the owner of the property can’t stand between the view-
er, a tenant, and his right to have an antennae, whatever it takes
to receive these signals.

While we were thinking video and while the Internet is men-
tioned twice in the 1996 Act, that is all the browser wasn't even
invented until 1995. It was being invented at the same time we
were trying to write a law about switch networks and we weren’t
even thinking about, you know, packet networks like the Internet.
While all that is true, how does that law then, which was written
with a video concept in mind, apply now to all sorts of wireless
services and wired services, that wiil contain a lot more than
video? That, indeed, could be integrated services and by all ac-
counts will be integrated services. And those are interesting
thoughts that I think we are going to take with us from this hear-

m?n this testimony by PCIA, PCIA cails for a whole list of things
they think would help. I would touch on them real quickly and just
to give you an idea of how eomglex we view this task. They ask
for nonﬁauma‘ inatory access to buildings. Well, how many? How
many people should have nondiscriminatory access to a single
building? You mentioned how many members now in your associa-
tion and that is growing. CLECs are growing. Companies are I
mean, we have churned out al]l kinds of spectrums for all kinds of
new users and providers out there. And they all want to get to our
homes or our businesses.

How many would have nondiscriminatory access to the same
building? Would they have it over a common wire? Common anten-
nae? Or does everyone get to put their own system in? At what cost
210 at.lhe laidowner, the property rights concerns? That is not easy to

eal wit

PCIA mentions the carrier should assume the cost of insulation
and damage cost. Well, did the mo ly incumbent telephone com-
pany have to pay for those costs? Did the owner have to pay for
them? Is the new entrant going to be treated differently than the
incumbent when it comes to cost and installation of those systems?
How do you get parity there? Is everybody free or is everybody
charged?Andifyougoeverybodycharged,whoisgoingtosetthe
charges? Is government going to be setting prices here? Determin-
ing whether it should be $500 maximnum and whether or not when
I am in a hotel I should be charged that extra buck for a .10 call?
You know, Mr. Markey raises that issue. Do we get into that? Do
we dare 30 there?

No exclusivity. I notice the Florida statute, for example, touches
that, but it says no exclusivity forward. So that there is no abrogat-
ing existin? contracts. But what is a contract has a 25-year term?
Take it or leave it. You want cable services, you can only have ours
for the next 256 years. When cable was a monopoly and de facto le-
gally then. And now all of a sudden we have got new competitors
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who want to come in. Well, we have got an exclusive contract for

" 25 years and nobody should abrogate it. Not an easy little problem.

- No charges to tenants for existing choice. Well, if the landowner
has a lot of charges or the provider additional charges to reach
that tenant, you mean you can't pass that on the tenant? And who

.can? Under what circumstances? And how much? How much of an

" the reasonable compensation for the

L.

add-on can you make? Do we get into that? In a competitive mar-
ketplace where we are trying to deregulate, downsize the FCC'’s

~ role, how inuch do you really want the FCC involved in all that,

e e on. I m they ha hole list. F pl
it goes on. [ mean, ve got a whole or example,

ﬁn‘ldingownan’m, rates
to be based on revenue. Well, again, are we going to.get into all
the criteria upon which rates are going to be to compensate
for the use of buildings or access to buildings to reach those view-
ers who now become not just viewers, but information service cus-

e pinte 1s full. T say it again. Thank uch. You ha

te is say it again. you very m ou have
enlightened us but you have also made our lives much more com-
plex and for that we thank you because that means our jobs will

continue. ,
The hearing stands adjourned. _
[Whereupon, at 1 p.m., the subcommittee was adjourned.]
[Additional material submitted for the record follows: = -

'STATEMENT OF THE COMMUNITY ASSOCIATIONS INSTITUTE

The Community Associations Institute (CAI! appreciatss the opportunity to ad-
dress the Subcommittes on Telecommunications, Trade and Consumer Protaction o
behaif of the nation’s condominium associations, cooperatives and planned commu-
nities to provide the following comments on the issue of access to buildings and fa-
cilities by telecommunijcations i

Community associations fully support a com telecommunications market-

tion property. ingly, community associstion residents sre seeking newer,
faster, and more sop ted telecommunications capabilitiss. In response to such
demands, resident boards of directors are looking to viable competition among tele-
communications companiss—and the sdvancements that competition will
produce—-as means to provide more enhanced and affordsble services to their com-
munities. If certain talecommunications providers have not gained access to commu-
g::{uudnﬁmithdmblhckddmmdfwwmmmm
ial damage to property, the scarcity or absence of available space, or other such
legitimate concerns. It is not dus to association intransigence. .

205,000 community associations of sizes architactural throughout the United
States. Community associations - Arid saacociations, (-]
°cuu&mum-&"mmmmmqmup
ty of ed: ug&mw”%ml @m'p’w q;nm-
. uca

In addition to individual homegwners, CAI's multidisciplinary membership encompasess com-
munity association managers and a accountants, badld-

managemsnt firms
ers/developers, and other of professional prod:
ding taxation, bankruptcy, insurancs, privats property talscomm!
::‘ “.1 wuﬂty dqngu::ﬂon. Meogruniz aulf,amw%nwm
aver 17, membaers partici actively in process through local
and 26 stats w.shﬁnm:(:ommim. P po
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" In érder to understand the concerns of community associstion residents and their
collective opporition to any proposal that would grant telecommunications providers
a privilsge to access and use common or private property without permission, it is
important to grasp the legal basis and governsnce structurs of community associa-
tions. .
All community associations are comprised of property that is owned separately by
anindividuzlh?mmermdprop«rq igcnmmontit.hnbynll?znmjo{'nt-
ly or thu aseociation.? Thare are jations:

ernance of the community and high levels of services and standards
all. Co should recognize this self-determinats process and the role commupi
associations lay in main and preserving the common aress, the
value of the community or indi aowned within the
deveiopment. To fulfill these dutiss, community associatisns must be to control,
m otherwise protect their common property.

and manage common property will always dictate that any provider wishing to

physicaily entar association p: or use wiring on association must sat-
isfy association concarns about things as security, liability  limita-
tions. This is abuhtd‘:ppmpﬁlh and vital if the associstion is to its duty
to the individeals who have purchased homes in the community.

Forced Entry Is Unnecessary, Inappropriate & Unfair

Whils proponents of forced proposals attem justify their argumaents
i.;rupoml;bl wmmmmmm ott;muhcrrimm‘m
non.tlusuzm.n growth of compstitive telecommunications providers in recent
years demonstrates if not the effectiveness of the marketplace in mesting
the growing demand for and dependable services. The successfiul relation-

2In each type of community association, different tarms apply to residents who have an own-
i mpi.n i inanﬂ:l.houmc.‘w‘:phmh. i F mvuinu?rnﬂdlmtyp-will
in a ve, ina community, For

be referred to as “owners.” The term “resident” applies mtgvnm and tenants coillsctively.



where multipie ¥

CAI believes that it would be inappropriste for Congress or other
g oty T i o o e O B

B N

W.&ﬂ?i&la_ﬂhﬂn%%eg& rights
Og - . '
Forced Entry Dismisse. Importance of Provider Knowledge, Expertise & Ruputation
?Egﬂnﬁﬂnggr}ﬂvg and provider quality varies
tremendously. To ensure that community association residents receive dependable
services, association boarrls of directors must be able to weigh factors such as & pro-
vider's reputation when allocating limited space to telecommunications companies.
gﬁi&.ﬂ%ﬁ-ﬁﬁf‘-%&igﬂﬂ-
ﬁo&u“ﬂ.ﬁ%ﬁ%ﬁ.%gg to the community’s long-
o.E_.Eab_ﬂ that EQEE. i E%Eﬂ.«f
sarvics ors provide »

v . ..u“u m. w lc.._—mn-elnlﬂq!z-

umcnuo &M«!Etﬁg-bﬂ.g creats artificial markets
<0
otherwise be unable to compets SEE%EE_‘E!
ces. With any provider able to force installa telecommunications squipment
ggv§.§é§§8§;¢§
Egigvlnaﬂ%.hmg‘_ﬁﬁgaﬁo
. , L,

i&éqggg Safety & Association’s Responsibility
Removing an association's prerogative to regulats the access of providers to build-
ing or communi gquﬁ!ﬂ%qgéﬁ_‘?

an incentive to prevent damage to common property because their lack of care

¢ould not be a basis for axclusion. The association and its owners, tha telecommuni-
cations consumers, would be required to bear the financial burden of repairs.

With multipls service providers having the unrestricted right to entar an associa-

on, the potential for damage to common property and tslecommunications equip-

onE ¥ nggﬂrﬂg%éj%g

ince would often sama portions of common prop-

auahﬂmulwﬂ—n!awiéw.gg& some extent,

en damaged again by another provider. It is also conceivable nr-«p-u.tq%

ap s

on. .
If telecommunications providers damage or injure association residents,
#W:ﬁ&wgngiunsgﬁvo%abﬁwgf%q
to decide what companies and providers operste within the community. Yet, forced
on&?ﬁ&l%‘&oi@ﬁ&ggsgoﬁn%&ga
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inj while minimixing the disruption ‘c common : ,tdmmmumu tions
:?:igmont, and association. residents. Instead, it labor sssociations with the
expensive snd burdensome task of trying to hold telecommunications providers lia-
bleforpmblmsaﬁutj.horfut. _
Forced Entry Ignores Space Limitations & Is Anti-Competitive

Real estate is a finite resource and common ares space is always limited. It is
simp] MIQ for community associetions to accommodate an-unlimited num-
ber of p Itinthisnaﬁtythltmbmnhfaudmtqn:fpnﬂuh
providers aiready in the markstplace. Not only do they sew a i
their immediate business plan, they also and that a entry environ-

ment or wiring, in the abssnce compensa would violate the
ment to the vnitad States Constitution and would be the same as that invalidated
by the United States Supreme Court in Loretio v. Manhaitan Teleprompter.? In

Lorerto, the New York statuts required building owners to make their
available for cable instailation, only nominal compensation for- the
occupied. The Supreme Court that that installation amounted to a permansnt

occupation of property, in the absence of compensation, is a taking. ¢ Court
a taking

ther reasoned that permanent occupancy of space is still of private
:hrty.t:egt‘rdlmofwhnhuithdombythomuwnthkdpnﬂynuthori:dg
L3} .
Conclusion

of additional competition among telscommuni-

CMugeﬂymﬁ.g'gumthomﬂh
cations providers believes that such competition is best fostered through a free
and open marketplace that operstes with minimal governmental intrusion.

Increasingly, community associations, ing to the desires of thair residents,
are entering into contracts with multiple unications providers to offer a va-
ﬂetyofmmpcﬁﬁwurﬁeuhuddm&hmﬂ:ﬁgrﬁhmﬂthmﬂﬁphu'
Moﬂerhighqunﬁty.nwm-cﬁnuh,m competition will increase.

Any forced entry policy unnecessarily limit the rights of comm asaacis-
tions and their residents simply to advance the business plans of tale-
communications providers and would be inappropriate for a free market
onmmﬁmnmmmfumum.MWMwm
development of & more competitive telecommunications en' t and axposs the
nation’s community association residents to undus risks, costs and chaos.

Community associations must retain control over common property, which they
maintain and protect. Just as all dry clsaners or sandwich shops may not force their
way onto common to sell their services simply becauss an association has
contracted with entitiss, neither should a telecommunications provider
be allowed to take over property it does not own simpiy because other providers are
already there.

A telecommunications providers access to community. associations is now and
should continus to be based on the quality of services it provides and the demand
for those services.. A reputable provider with a quality service.will be competitive
in this environment. Congress should encourage such competition rather than create
artificial markets for providers seeking to avoid it.

3458 U.8. 418,102 8. Ct. 3184, 73 L. Ed. 568 (1982,
“Loretto at 427.
3Loretto 458 U8, at 432, n.9.
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Finally, C onﬁnahould.bonwmthntthumhubom previously considered
and o{ud thir body, by the Federal Communications Commission and by nu-
mmuuutu slatures and tory bodies. It is time to put a to this end-

legs trek of p who travel entai entity to muanh-
£ s heomlfwm shortcomings tha

of someone to ignore the
should always merit the dumu of forced entry propoull. To do otherwize would
be a disservice tb the nation’s 42 million commumty associatiop omoowmn.
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