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PATWOOO.m
cc: Repreoentatm Th-. BIIIey

AT'l'ACHMENT A

'1'I:xM UTlLITII:8 CODS

PUlILIC lTI'ILI'1'Y RKOUIATOIIY ACr or 'IlIXAS

s.c. 54.259. DISCRlMlNATlON BY PROPERTY OWNBR PROHIBrnD.
(al IC a taleeommWlicaa- utllitJ boIda a~ CruchIM, IW~t u ....
miDecI to be the applllllriata puata of autborltJ b1 the m'm'dP'l!ltJ UId hDIU a __
tificata Ifnoquind by ihla l:itIe, a pubJ!e 01' pmata pros-tJ _ m&J DoC.

(1) prevmt the utllitJ~ lDataIJiDc OIl the o-a.'a proparcy a te' F nnmi-
eatiOll8 ..me. f'acilitJ a _t___

(2) ilIterfare with the utllitTl -ilIatallatiaD OIl the owa.n pI'lIIIIftJ of a ....
colDIDunieatiOll8 ..me. £ociJjty a _t~

(3) diIcrim.ilIata IpiDat ..a a utllitJ~ ilIItaIIadoa, tInU, IW ena.,.....
tiOD oC a talecommWlicatiOll8..me. f'acilitJ to a taDant on the owaar'l~.

(4) dlmand 01' .-pt an __IN. paJID&Dt of UQ' IdDd~ a teat 01' the
utllitJ Cor aIIowiDa' the utllitJ OIl 01' ill the oWaar'l pr...... t). IW

(S) diIcrim.ilIate ill £0'IlOl" of IW &PiDat a _t ill an,. _.~ NIltal
c:Jwore diacriminatloa, becauw of the utlIitJ~ wblch the teat i I ~ h. a ....
colDIDunieatiOll8 III'\'lce.
(b)Su~ (a) <JD. IIOt applJ to an iDRltutiaD of blF- Idw:au- ID tbla lIIIb-
section, "lDatitutioa or~__tiaD" __ _. .

(1) an imtitutioa or Iiicher Idw:atiaD u dI1IDed b1 SIctioD 8LOO8. ~tiaD
Coda; or

(2) a private or jaUpeNat iDRltutiaD or hiIbar educatiaD u dI1IDed b1 8Ict:lIm
61.003, Educatioa Cadi.
(el NotwithWladjnl UQ' otIMr law. the Mmm'...... baa the,iuzUdIcI:kID to ear­
this section.

(VAC.S. Art. 1446c-O. s-. 3.2551(.). (a). {J).)

s.c. 54.260. PROPllRTY OWNBRS CONDmONS.
, (a) Notwitbltaadl')f SactIaa 54.258. If a tal_m WlicatiOll8 utllitJ boIda a munici·

pal COi1IIDt, f'rucbiM. 01' panait u datanaiDId to be the appropriate IJ'Ut or au­
thority b,. the m'micil*itJ and boIda a -ulIcate If I'IqIIiraiI b1 tbla titla, a pubIlc
or private proparcy _ -r-

(1) imp... a CGliditioa OIl the utility that iI _nabl,. III CI ''r1 to prvLact:
(A) the aaC.,..~. appMrIU!CI, and CllIlditiaD of the propm,. UId
(B) the aaC.,. and~ ofotMr p. I ] U;

(2) imp... a __INa liiaitatioa on the tliaa at wblch the utility _,. ha". _
ceu to tha property to m.tall a te'-mWlicatiOll8 ..me. f'acilitr,

(3) imPOll a NUOnaNa IiiaitatiaD on the nwaber of IIICb utiUtiII that ha". _
to tha owner's propert)'. If the _ can d_OIIItiate a lpaca COIIItiailIt that ...
quires the limitatioD:

(4) require tha utility to ..... to jndemail'r the owner COl' daiDap call1lCl iDItaIl.
ilII. operatiDl. or 1'8iDO'Iiq a f'acilitr,

(5) require the tenant or the utility to bear the eatire COlt oC WtaI1lDI. .......tiaI.
or removinl a facility; and
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(6) requln the utility to pa, compensatio,", that is reuoDabIe aad llIlildixrim-
inatory aJIIOftI sw:h MJeeommllDicationa utilioa. .

(b) Notwitbitlnd1nl an, otMr Ie.... the cominjuil)D hu the jurildictiOD to .nfo_
thi....tion.·. .

(V.A.C.8. Art. 1446c-o, s-. 3.2555<d), <.).)-
A'ITACHMENT B

PUBLIC UTILITY CO__ON or 'I'ZXAS
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The jlO8itiODS of the partieI aft'ected by W. issue ant div.... Th. prim~ ......
of confiict center around th. parti..• positioDS renrdinf the limita of th. "cIbcrimi­
nalion" and "unruaonable paym.nt" _ in PORA §§S·US9 and 54.260, rapec.
lively. SpeciOcan,. th. telecommWlicatioDS utiliti.. &rJII. thet absent some 1'81\1­
latory limita on the compeneation issu., property owners have an incentive to ex­
tract moDllJlOlY Nnta for a-. The utiliti.. &J'III& thet competitive talecommWli­
cationa opliona enhanca the market value of the bUildiD. and thet aDY c;s::;tion
to property owners must be minim.1 and take into conaidenttion the . en­
hancement thet resulta trom th. proviaion of competitive laIecommunicatioas MrV­
iCei. Rep.....ntetivn of property owners, on th. other band, al1\le thet th. fia
mark.t must be aUowed to dictate term.. condition-. and compenoation for _
to a buildiDll's risers and conduits. Th_ parti.. aleo &IJU& that simplyI~ at
the quantity of spa.. to be lINd by the telecommunicaliona utility cIoeIi not take mto
account the value of the property, tha nature of the improvementa, ita location, or
th. quality or size of the "inarbt" entetacl by the property owner for the teJe.
communicatioas utility. . .

J. BASIS FOR DE11:RMININO ItEA8ONABLI: co_nON

Given tha coml'les:ity Or the iaaue, it Ie unIiIrely that •~ compenoalion meth­
od can be found for each type of spa.. requirement. Th. buic undeliyiq principle,
however, for any cost methOcloiolrY ntlatecl to buil~ compenoation ioaUee Ie that
property mana,.,. must impoee fJie same coeta, methOdolCllD', and ratea on any teJe.
communicationa utility which pins _ to th. builclin& Thia approach _
that competitive talecommunicalioas MrVIcee eft aveilable to tenanta without the
impoaition of nabl. buildiq reetrictlona by property ........ GrantiDI buiJdlq
tenanta a to competitive carrien Ie central to aCIaieW!c PUJtA'• .-l Of maldni
competitive talecommunicatioas I&I'Vice alterastn. aftilillle for aD T..... ana
thaijo busiD_, rapnIl_ of whether they Uve and -a in • sinI1e family home
or • multi-tenant bUilclinl. AlthouP the Nal _ta Induatry. in PneraJ. Ie ......
trolled by tha tree market. buildinC ...... Ie • market NllIII&Dt that Ie Dot subject
to fNa market fol'Clll. Rather, the property owner. by virtUe of hia ability to contnll
...... to tha tenant acta U • ptaeeper: thrauP Whom te1ecommunicaliona utlU­
ties must pin~ The uerciae of W. control enablea the property owner to
dictate tarms and conditioDS of the bulIdinI- arranpment that may F.Ut _
ceu to one telecommunicatioas utlUty, but deny _ to another. In addition, the
telecommunicaliona utility cannot &aiIly "walk a_1" tram the terma and condiliona
pl.ced by tha buildiDi owner on the a_ arr&IIpIIIen&' beca... the utility must
have a.... to that particular buildiu in order to provide ...nee to ita cuaWDer
who Ie a tenant in that builcIlnI. In ord"er to~ the cb'o.. of Ina IIIlU'IuIt ......
trol over buildiq a_ iauei, the LecWature _Ni'hed compenaalion~
menta for property owners. SpeciIlcaUy. the Le,ialature Nquind thet compenaation
for acceoa be nteaonable and DoncIi.nJniDatol7.

Th. ability of the property owner to cham compenaalion which Ie ntelOD·N. and
noncliscrimiDato'T d_ not, ho••••• impf1 that ..., tal_unicalioas utility
must be treated Identically. Rather. it~ that a tM_municalioas ':.e::;tJ;
offered the oem. terma, condiliona, and compenaalion arrazII'IIIlent u ita . .
situated counterpart. Thia inlerpfttation pr 1 •• not only tbe rilht of the partiaiJ
to treely .n.... in COIIIJII&rCial tranoactlona wbaniD a I&I'Vice proVider ... _
to privete pro{l&rtY. but aleo=- that the property owner doea not _ contnll
oyer the buildiDa' acc.a aJ'I'UlI'IIMIIt ill • menn• that ia WIlIe..·Ne or diIaimi­
natory to tha taJecommunicatlODa utlUty.

In eatabUsmn, the parameters ap~. to the term "reuonaNe' compenaation,
it is important to diatiquiah between buildius in whicb the property owner baa
moved to a siDIIe minimum point of entry (MI'OE). and thue OWDS an wirina inaide
the point of demarcation where the mainlIne enlers the builcIinI. In such inetances,
the telecommunicaliona utilitiea must compenaata the property owner for tha ... of
tabl. distributloa facilili& In multi-tenant builcIinP whent taJecommunicaliona
utilitieo maintain ownenilip of their .. and othei facilitiea to tha point of ......
tact with the indiYicluai tenanta (mul~tionpointe). laIecommunicaliona
utiliti.. must compenaate the property owner for ... of buildiq space.
A. BtU.. for tU'-nrtiJuUW 1IlIIOIlGblc~ in G .IIBt. tU1JUIJI'IltJtUNu poW 1yI­

10m.
In inatancea in which ~~J:opWty owner baa aoaumed ntIIlODSibilit)' and 0........

ship of wiri~ beyond tha MPOE. tlie te1ecommunicalioas utility may iIec:id. to uti­
lize th. buildlnr(s existinl cabl. distribution faeiUli& A property owner may charp
for UJe of distribution faciliti.. on the oWllers side of the demarcation point in •
number of different ways. For instance, the property owner may bue compensation
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on a per pair, per circWt or per conduit or sheath baaia. Without questicRl, the
charP for u.- of dimibutioD f8ci1itiee on the owners aide of the demarcation paint
mar take into conaideratioD the tJpe of facilitiae UMcI by the property owaar in pru­
~ teIecommWlicatioD Mrri-. In nocotiatinl COIDPCUtioD~ for the use of
the property owners dlatributioD Cacilitiae. parti_ lUy colUider r.cton NCb u tile
amount of I'acilia. investment, the ....&1 JlCe of the &cilitial, tea azul a _lIAble
ra~ of retum. .

A property 0....... lUy ... _It COIDpeJII&tioD for the phyUcal apace UMcI by the
utility in the buildints equiPJlllDt __ and any actual __ aaeaciated witli the
utility's use of the buildinI- The PRPIl"tY owner. by controUinc buiIdinc _
DIIDIi- an _tial element in the cIeIi"'" of te'_m\lZlicalione to the tellaDte
in thet buUdin(. AI such, the prict III equiJIIDIDt _ apaee leuecI to utllia. to
provld. aervice to tellaDte in thet buildlzI2 ibouId be baHcI OD the actual _io
coat of the apace and not lID the number oftellaDts __ or the~ ....tad
by the c:arrier for the provlaion of tal-.nWlicaliona ..me. to the IIWIdUII's teo­
ant&. Com....Dlllion inthia manner is reaaonable because it __ aiIIIi/ar~
and conditiOn. for all proviclen.

B. BIU~ for~~ COI>IpIJIIGIiof in II~~ ptJiIrI
.,../am.

In mult1·tanant buiJdinp, '"'- the tal_Wlicaliona utUity mUtelnII _
ship of the 'IririnI and other facilitiae to the paint of contact with the lndIWIuII1 teo­
ants (multipl. d_tioD points). the property _ lU' ....... _penatiall
for the ~_Wlicalionau::~a use 01 the nntal apace iIl.the equipmet _
UN of the buUdinI'a conduit tiel, azul~ aetlIa1 __ .....tei with the util­
ity'a u.- of the bWlcIlJw. Compenatiall Cor retallloor apMe, u well u the _ of
the buiI.u". conduit W:ilia. abauld be bued OIl the rental value in the marlEft.
place of the property UMcI by the~. not OIl the type of I'acilia. ueed, the
reven~ poeratad. or the IlWlIber of euatoaNn ......

Comp.naatiOll m..baniuna thet are bued OD the number of tellaDte or _
are not rea_ble beceu.-~ arrana-ente haft the ~tial to Iwnper lIlU'­
ket entry and clixriminats apinat more el!Iclellt tal_mWlicaliona utllitiae. B)'
.cjUItinI the coat of _ to the number of tellaDte __ or the _ ...
erated by the utility ill MI'YiDc the buildinl'a tellaDta, the pr..... ty __ ....ti••,
discriminatea apinat the tel_municaliona ulility with more cuat:mD-. or pM_
revenue by cauainc the ulility to pe, _ than a leu e6:laDt prooidar Cor the
sam. amount of apace. •

Th. buia of any ClIIIl.......tiaIl ...acbam_ ahouJd be to _penate the prepe ty
o....er for the space uHd,~ of the DUJDber of ead use__..... «
the menu.. poerated by the ..........mWlicaliona c:arria'. For thia _ use of
the square foot rental rate for use of the beament azul riMr apace is a __ahl.
buis of com~lion in b"lk!lnp with multiple d..-tiaIl .,..... lAue ratea
for commercial property are an appropriate lIUlde for cIaterminiaiI COIDpenatiaa fiIr
accesa to the buiIdinI because _m-aal __ not oul, relIeCt the ftriatiall ill
rental ratea dependlna on the \oQtiaIl aDd d8lirabllity of a partlcu1ar l"'jI"'.... !Nt
indicate what tenante ara wIIIiq to pay fiIr the_t of~f~ bein& UMcI
by the tenant in the .... markitpIUlt azul Cor the .... type of apace. TbIa Diethad
of compenaelion __ thet the propel) owner is~ 'the fatr mubt value for
the UBI of the space and ... ncnpi_ that apec:e 1ft the bcaunmt III an oftIce is
not u valuable u retail apace in a MCtiaIl of the buiIdinI opea to the public, or
a corner olllca on the top flOor ofan oftIce buildinc.

n. APPLIc.u1Ll'lT or TRI: DlacJtDlDlATION PIIovJsIoN IN PURA §&U59 '10 ExiitlNG
SEIMCE AUAHGDIZ1lTS WlI'R INctlMIIENT LocAL ExcHANGE CAIUUIJIlI

PURA §SUD aplri"""!y prolUbite a proferty _ INa clIacriJlUnatinl in
favor of or apinat a tenant or tall m_tiona utility in any m'uwo TbIa p_
hibitioD aP.iftat clixriminatlll7 trea=IDt is couiatent with the overall~ of
PURA whiCh IOIIIht to am- the IIUb!Ic weICaN by p-..tina =nJMlitiall in the
provision of tal__Wlicaliona ...Ie. in T-. 8ft PURA §51,001 <a).(o). WhIJe
recoaniZiDi that many IIli.Itlnc _ arranpments .... awIe jIrior to competlthw
entry, it is OOP's poailion that prior contrai:tual ...-ente wblch provi4e Cor Go
cluaivity orlrefereiltial~ Cor the incwnbent taIecommunicaliona utility '"-'"
the IlVa.Ja 0 PV1lA specillcal11 azul teIecommllDicationa competition PIIG'aI1Y. ".
cordi.ngly, OOP interprete the PURA §M.259l101ldiacriminalion prcviiioa to &e~
plicabl. to pre-Septamber 1, 1995 btWnHe UrI"lrI'Dents between incwnbent IocU
excha.... carriera and property OWlllrl.
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AlthoUlh the nondi.tcrimin&tiOD PlOYWOII8 of PURA ~ 54.259 are aPl'licable to p....
September 1, 1996 samce arran.-menta, the noD-diac::rimiDation==- are t;rir.
gefed only at the time a competitive carrier seeb __ to the' served by
the incumbeDt telecommUDicitioll8 carrier. Therefore, IIIl'Yice arranpmenl8 made
prior to September 1, 1996, slIouId be allowed to stay in piece until a~ camer
IDVOkn the noDclilcrimiDatioD requirement. Once a competitiw carrier -u _

.to the builcIiDc the nondi.scrimirialioD provilioDlr are tzilpred. iDd the propw ti
owner mUJt either treat all eurien the same u tilt iDcumbeDt "iD relation to the
installatioD, terms, coDditiOll8, &Dd compensation of telecommtJDicaliolUll8r9i_ fa·
cilities to a tanant OD the owners property"" or .......tiata with the iDcumbeDt to
treat It the same u all other carrien _klDlr.-

Because the letialative intent behiDd PURA §§ 54.259 and 54.260 ia to eo.ter com·
petitioD, not proYicle protected statua to the iDcumbeDt, compensation arrupmenta
for buildiDc __ thet apply only to D_ entl'aDt telecommUDicatioDa utlIitiee or
De.. cuatom.... O( an iDcumbeDt ~tJDicatiOll8 utility are not IWIOIl.ble
Every prvvider o( t'e1ecommUDicatiOll8 samce mUJt cbarp ratal that reecmr 118
cost&. At the same tUD', every provider'. pric. are IlIIII8tIiiDed by the pric. of Ita
competitors. I( the iDcumbeDt iap~ DO faa (or buiIdlDI -. It cartaiDly will
have a COlt advantap over 118 _ eDtl'aDt competitorl thitt are pa)'iac sw:h a rae.
ExemptiDI iDcumbeDta /tom pe)'iac (or buiIdiq _ iDevitably Impeets competi·
Ion advei'sely because of the comparative~ advaDtap the iDcwIibeDt IlIiDa u
a result. AccordiDaly, whaD a 0- prvvider ...tan a commen:la1 property, tIie treat­
meDt o( the incumaent mUJt be reViled to match that aocorded to the _ prov!der.
ThUl, i( priveta property 0WDerI require _ prvviden to pay a rae. tha iDi:umbeDt
should 1MIIin to pay a fee calcWatad in the lUDe man... aiId aD the __ buia.

m. PaosPzcnvz CU8TOMZRlI AS A COwmOH or~
AI. more and more telecommUDicatiOll8 utilitiee .... _ to a buqdfJII to pr0­

vide service to the buiIdiDtr'a taDanta, .tpaCII UmitatiOll8 UIOCiatad with _ will
inevitably ariae. PURA §54.260 authariliaa a pniperty _ to __1tIY \Imit the
number or ut:ilitiee that have _ to the JINIII'! t'1 i( the _ CUt dlDlonatrata
thet spece COllStraiDta juetif'y sw:h a litualion. OCP 11 CIIIlCeI'IMCl~, that IOIllI
carri.... may attampt to p_ptiwly" I .... apace in the bulIdiDIi to the adu· \
lion o( subHllUeDt carri.... who ma., have the intention of eerviDI tile~ aD
a more immediata buia. OOP will ID~ sw:h behavior OIl the part of the lei.
commUDicatiOll8 utility to be anticom~ti_ III addition, aD)'~ OIl bui1d-
ing a...... that Impoll _1lI!I/e deleye aD a com~tiw canien proyiIioD of
te1ee:ommWlicatiOll8 service to a _ will be COIllldand diKrIJIliUtary aD the
part o( the property owner. ooP~ that tha appropriata ,.,.ed'al __ !'or
either aetivlty ia ..uOl'Ollllant aetiOIl by the CommiMiOll

IV. CAlUlID or LAST Rzaolrl' OBUQATION AND IltJIUJINO ACCIIS

SeveralJlar!ies _entad repzdiDa a telecommUDicatioDa utility'. cerrier of1ut
resort (COLR) obJiation in the CllDtIXt ttl the bulJcI1K _ iIIu& ~ftcaUY,

parties so\1Iht c1IrillcatioD aD whether a te'ecommUDicaliona utility witb COLR (If;; .
ligatiollS may reftlle to ..... a bui.ldiDf if a property _ ..u comJllD"tiOIl (or
acetIIL Because the lm~tioDa_ted With tile COLR obIiatllllia ateDd be­
)'ODd the buildiDI-. OOP dedUtee to addna the i-. ill thii enro.-_ pal­
lC)'.

v. COHCLllSIOH
In enactiDa PURA 1154.259 &Dd 54.260, the \ecialature IO\1Iht to fac:ilitata the de­

velopment or1oca1 competition by IIlIUIiDc that _ enlrUl8 recai1'I ...... to teD­
anta OD theIl~ bUM aD -..an.b1e com~tionand equal, DOD-diac::rimiD.
torr _ UDder these ClIDditionl, will NlideDtIa1 and In,lin_ CllItoIun in
multi-taDant bulIdiDIie esperi_ the beDeftl8 ttl competitiOll in the (_ of Inw
ratel &Dd =:;ded ChoiceiI (01' producta &Dd llII'Vic-. OCP-... te/-mmUDi·
cati0D8 utili and property _ to DIIOtiatelata buiJdiDI- an:aua-...ta
that will elll!l/e utilitiee to compete (or buaiDeu OIl tha buia or price &Dd tile prowl.
sion of espedll:iolg~ Thaie typee ttl _ IlftUIIalIDta Will beDeftt not only
te1ecommUDica_ utiJitiee &Dd pl"<>pll'ty 0_, but__ u ...u.

Althouch ooP's __ent PoIiC7 riproIiq buildiDI _ iaeuee ia iDtcded
to facilitate buildinl ...... arrupmenta between pertiee and reduce the n '*7
for formal eDfoll:8lllent aetiooe, partiee ehoWd be aware that the poIlc)' stat.aeDl8

's.. PU1lA I 54.2Iifl(aX3l.
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and propoMi. filr .ewvmr c!ilpUtei developed in Project No. 18000 do DOt COD­
stitute commiuiOD NIee aDd reiooIvmr c!ilputel developed in Project No. 18000 do
not constitute commjuioa ruI. and orders, and do DOt depri"" part!. 01 nptl
under PURA or the Admjniotratml Pnlc:edure Act. Project No. 18000 lilpiiWidli the
CommiuiOl1'a dort to upeditl ..ttlement 01 bIIIiDeu dilputel in the iDcreuiDIb'
competiti"" maratl for tel__WlicatiODl and eIectI'ie ....u:-

Plea.. contlct AIm ColBD (6-7144) or BiB MalP'_ (6-7146) if you WllUid lib Id·
ditio,w iDfonution on thilmattlr.

Atta'.lllllint
cc: Adib, Pwvis; r·aklO, John; BeI1on, Paul; MueiW', Paula; Bertin, Su.anne; Prior,
DiamIe; D&viI, StepheD; SappenteiD. Scott: Dempeey, Rolli; SilventliD, AIiIOD;
Featheretoll, David; S\ocwIl, 8m; HamiltOD, Kathr. SriIIivua, Nan; JenkiDI. a...
cia; WbittizlltOl1, Pam; IQeI1sb'uId, Lealie; W"~ Martin; Kyle, Sandra; VopI, c_
ole.

ATl'ACHMENT C

NARUc--8uIOID 1998

REaoumoM RmAIIDING NONDJ8CIIN'HATORY AccalI TO Buu.DlMOIIlOIl ­
TEu:coIOttJldCA'ftONI CA-p,,"
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iDatory &ad I'IMOII&b1e te1u and condltiODl" public and private property in order
tAl ...". • cuatomar that hN rtIqU8!tad -.ri.. of th. pJ'll\'iclar.
S~ by the Coramittea on CommUDi..tiona

, Adopted ,1u1)'.29, 1998 ' . ,

Mr. TAUZIN.·The Chair is now pleaaed to recognize the gen.
tleman from Pennsylvania, himJelf an ezperienc:ed hand in the
communications world. Mr. Klink.

Mr. K1.INK. That is true. A recovering broadcuter.
Let me just, first of all, I wu kind of stric:bn u we sit here at

, the hearina', at the position that many of us are in, includiJlll
, Chairman Tauzin. I think the c:haimt:;JJ.~will recall back, ana
one of the first issuel that you and I about in depth was pri-
vate property righ~ and we worked, all of us, 10 hard on coming
up with competitiveneu in the Telecom Act. So we find two thinP
that we feel verypuaionately about c1alhjng before us here today.
And the answers are not easy.

I just wanted to go bac:lt. I have got the older version of the
Telecom Act, but I think this is the section 207, although it wu
different. And I want to just read from it, "Direeta the Comml!!8ion
to promulgate rules prohibiting restrictions which inhibit a viewera'
ability to receive video programming from over-tb8-air broadc:ut
station or direct broadcUt satellite service. The committee intenda
this section to preempt enforcement of State or loea1 statutes or
regulations or State or local 1ep1 requirements, restrictive cov­
enants, or encumbrances that prevent the use of antennae deeigned
for off-the-air reception of television broadc:ut sign'l. or satellite
receivers designed for reception of DBS service. Eziltingregu1a.
tions including but not limited to zo~ laws, on!ln.nc"'ll, restric­
tive covenants, or homeowners aaaociationa' rules shall be unen­
forceable to the extent contrary to this section."

So what we have said to the building owners and to the realtors
and to the people who manage property, we are gt'ing to give you
an exemption 10 all those here comes the big Federal Government
that is usually thought of as being a pain in everybody's posterior,
we are going to give you an exemption to all these local problema
that you could have and now you are sitting here before us today
telling us you don't want to work with us to get that service the
last couple of hundred of feet to the consumers out there that may
desire this. And it gives me a little bit of a problem.

As I said, chairman, myself, others, we don't want to get into
takings. We don't get in~rivate property means a lot to us. I
own-I owned. I have IOld it since I have been here to support my
bad habits of being a Congreuman. It coats you a lot to be down
here-I mean, I was a property owner, a commercial property, rent-

, al properties. I lmow what you go through.
On the other hand, you lmow, we have got lOme ezciting pOssi­

bilities here and that bottleneck exists just maYbe 100 or 200 feet
away from the people that we wanted to serve, the people designed
to benefit by this Act, that is the American people, being abfe to
engage in purchasing u another option these competitive semCllL
So I would ask for a reaction to that.

Mr. HEATWOLE. Well, I am going to speak to residential, multi­
family. Your first comment and from what I understand of the sec­
tion you read was dealing with off-air signals and, as I had spoken
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earlier, i'"\ the properties wh8111 we actually own the cable TV II)'S­

tem, we either .t:r~~::ay-theoff·air signal or we sell it for $12
Ii mon~ 'i"he . - aSked, you know, what do lOu tell resi·
dents what is available? Well, in our area, if we don t do it, build
a syateD' as a landlord. you have the incumbent provider. Those
are the two things that are available as far as television is con·
cerned. .

You k1>ow, I don't know the anawer to all these questions, but
generally, l:8 we have stated, competition in the marketplace of res­
idential ,mits and coDUnercial units requires that you provide cer­
tain services. Theoretically, we wouldJi't have to have telephone
service in any of our units, but I doubt that we would have very
many residents because most people want telephone service. Most
people want television service, either off·air or cable TV. To be com·
petitive in a marketplace, we simply cannot deny that service.

And, in VU'ginia. as far as resiaents are concerned and I will
read from the Landlord Tenant Act "Acceu of tenant to cable, sat­
ellite, or other televiaion facilities" and it 80M on to any provider,
it says "No landlord shall demand or accept payment of any.fee,
charge, or other~ of value from any provider of all these tbinp
in exchange for giving the tenanta of suCh landlord _ to suCh
services and no landlord shall demand or accept any such payment
from any tenanta in achan,. thereof unlesa landlord is itaelf' the
provider of the service."

Mr. KLINK. Mr. Heatwole, t1rst of all, I am not here to defend
what they have done in VU'ginia. We have gQt 49 other States and
Commonwealths that we have to deal with.

Mr. HEATWOLE. Maybe it is the solution.
Mr. KLINK. Well, it mayor may not be. But the point here i.­

and I think, as my dlatiDguiJshecl colleague, Ma. Eahoo, said a f_
momenta ago in her~-ifwe have thonunda of ,::Dle
out there and perhap8- teu of t60"sanda of people who own uild·
ings. And perhap8 now ifyou are gettiJII into residential, it is mil­
lions. I don't even know the number and I don't think anybody bare
knows the number.

If this industry, which is boomiDg and which really could bring,
I think, great competition-I think broad-band technology baa
great possibllities that probably none at ua in this room baa ever
~~ht of-if we are llOiDr to bring that to the American peaDle,
w' is one of the things that _we didn't have broad·band in
mind when we did the Telecom Law, but we want to see new tech·
nologies. We want to _ things happen. We want to ... induatries
develop. We are in a communications era, an informational era. I
think we all agree with that.

If they have to go building.by-buildiDg and sometimes in these
negotiationa, I think we all know, can take a year or more to juat
kind of, you know, it is an attorneys relief act which there are
probably some peoJlle 1D thiI room that would lIke that idea. TIwe
are probably a fat that wouldn't.

The point is that if we in this committee and in this Congresa
said to the building owners and the people, as we did as I read that
section: We are willing to wave as much of a wand u we have here
in the Federal Government to relieve you from all ot the problems
that you could have with zoning laws and other limiting laws by
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the ~ocal l{OverDmenta in an effort to get the communicatiol18 into
yow: buil~, whether it is direct, off·tIle-air, I mean the intention
is clear. We. want to get the lollrvice, whatever it is, to the people.

And yo~ remember, when we. wrote this law in 1996, we were re­
placing a law that was written in 1934 before television was even
IIlvented. And so we realized as we were doing this that we are
writing a law tJu.t dea1J with technolOlliea that we haven't even
dreamed of, hoven't been invented yet, out we have to be abl_
and we had long, long di8CUsaio~w do we get the.. tech­
nologies that we don't even know about as we write this law-to
the people?

Now 'Nfl come here today lUid We take all of yow: objections very
seriously, but how do we get that last f.w hundred feet? And we
asking you to go with us and there doesn't Mem to be a willinm.ss
becaUN, again,. M.. Eahoo asked about could we UN the FlOrida
law, which w. understand has not been enacted, that we under·
stand, though, at least in Florida, there was agreement between
the realtors and their buildinlr ownera-I think Mr. Bitz said it was
a disagreement within the tamil,. How can we get to where we
need to be? How can we give Mr. Sugrue the dfrection that the
FCC needs to get som.where that is not going to be onerous to you
but, at the sam. time, alloWi us to _ that thia techno1otrY is out
there as a viable option for the consumers acrou this Natlon and
the nut t4cbDology that w. have a year from now or 10 years from
now.

Mr. Bitz. .
Mr. Brrz. Earlier in my preMntation, I stated that I was not

aware in our company at least--and I can only speak for mt.~icf
business experi.nc:e--of any tenant in our commelcial. office '­
ings who is not satiafied with their telecommunications ..rvice.
The voice that is millin, at this tabl. is you have competin( indus­
tries at the moment, but you don't have aDyolle sDe8ldna for the
consumer directly and I can only reflect the anecdota1 eiperience
that I have with over 2,000 tenants. I-in my uperience. And I
speak quite direetly-ia that I am not aware of any of our commer­
cial tenants who are not well-Mrved by the ezlatln« amount of tele­
communications competition they already have. r can't speak for
residential or the commercial industry. In my sperience, that is .
certainly the caM and while not every company can get into every
building, that is not the ~~estionfa are the tenants ade­
quately served. And, in my , they certainly do appear to
be served.

On our end, think of the problema there would be if we were
forced to have to deal with every single competitive provider. Thia
gentleman indicated there are now 72 of them. TryiniJ to deal with
72 companiee to deal with the same service again and again and
again in small-and medium-sized build.lnp would not serve the
public interest, which. at that point, woulcf already have been well
taken care of by having " or 15 or 3 or 8 providen aIready in a
building. So what we are saying is that we believe the competition
is alreaCiy there in the collUJi.rcIa1 busin....

Mr. Kl.INK. Mr. RoubeDe
Mr. RoUHANA. What Brent says is tru•• H. is Olle of the .nliPt­

ened landlords that does allow people to have accesl The problem
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is there are a million of them. But what he also illustnltel is how
good negotiators .!andlords.are.~Because when asked the question:
Do you.have any compl'Omise at ell? He saYI, no. And the truth is
that is the Jl1'OC81S we haft. And we will offer any number of com­
promisel: Connecticut,' Teua, Froricia, a brand-new one. We are
tl'}'ing to reach a compromise. 'That is the whole point of thi8 from
our point of view. And ther6' ar3 ways to protect eve~I~:rJe issue
that has been raised here and we are more than .. to work
through those. We do need a solution though. And it needa to be
a national one. ' . .

And now just one last thiq about the FUC. 'l'wo years qo at the
FCC, these issues that we 'have been talking about today were
raised in rulemaldngp~ and they haven't been answered.
And the primary reason is the Cbmmllsion, rightfully I believe, is
unclear about its abillty to act. They legitimately feel they don't
have a clear mandate. We think they do have a clear mandate, but
they believe they don't. So somebody needs to clarify it and I don't
know who you go to when a regulatory authority doesn't believe
they do, except to the legislative. So we are here and we are going
to need either some kind of a clear direction or a law. .

Mr. KLINK. Mr. Windhausen.
Mr. WINDHAUSEN. If I could just add in response to a couple of

things that Mr. Bitz also said, we do have examples of consumen
who sought the right to receive service from an individual CLEC
and they were denied that right so we do know of ~unb.ppy
consumers, tenants. It is also that Mr. Bitz mentioned we are
looking for the right for 72 different companies to get into each
building. That is not what we are looking for. For the most part,
what happens is the economics work out that once you have two
or three or perhaps four CLECI into a building, no other CLEC is
goil1g to leek accesl beceuse it is just not ecoDDJnic for them.

We are oniy Meking acce.. where there illpace available. If the
landlord can demonstrate that there is no lpace anymore to accom­
modate anyone else, that is line. That is a legitimate reason for
him to say, no, I am sorry. I can't take in any more CLEC.. And
that is a reason that we will understand and we are very happy
if that would be written into the legislation.

Mr, KLINK. I thank you very much. Mr. Chairman, you have
been very kind with the time. I just want to Ind the hoUr is set­
ting late. If nothing else comes out of my line of queItioninl, I just
think it is important that we recognize that we have not come to
the businesa community or those who are inveltinJ and PUttinr up
buildings and own and menage buildings and saymr we want you
to give and you haven't got any. We have actually Ind I think you
know this and the other members of the committee know it beceuse
they were her. we took their interests into consideration, very
high consideration, when this legislation was written, when it was
passed and we are just lllring for them to come to the table.

And the intranaigeDee that I hear. I hope that that is jut for a
day. Maybe you weren't prepared for the question. I hope that
there il an ability, really, to be able to work together so we can
get through this. We are not looking for a steamroller to come over
the top 01 you, but, on the other hand, we want to get this tech­
nology out to the public. Thank you, Mr. Chairman, for your time.
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Mr. TAUZIN. 'Thank lOU.Mr. Klink.-l·:nay point out to you. Mr.
Roubana, that'generally. ?!hen the FCC: has troublll finding. you
know. authority to-do something, it is generally because they are
reluctant to do somethin, because when they want to do something
they ~nerallyfindauthOrity to do somethixlg. .-

Mr. RoVHANA. Well said. :
Mr. TAUZIN. But I understand the argument. _The gentlelady

from Missouri. the Show Me State. By tIie way. Karen, it is the
common practice in Federal court when you go there to argue a
case. the court will often uk you how are you here? I IJ1Qn, what
authority, what jurisdiction do _ have over your cue? A caJun
lawyer once said,. now. I came by the bus. -

But the Commission is asking how are we are? What authority
do they have? And it is a good question. MI. McCarthy.

Ms. MCCARTHY. And I can appreciate,- Mr. Chairman, that they
would like us to addreu the answer and ma.b it euler for them.
But I come out of a b~und of State government feel pretty
strongly if States like Connecticut and Ohio and Nebruka and
Texas and even Florida are in the proceu or have addresaed uu.
issue. that probably the Q11estion for this committee today is, you
know. if there were to be Federal legislation, what should be in it?
How is it working out there in the States? Is there some model for
us?

And in any of these States, have we got reciprocity going so that
if a building owner is required to provide aeee.. on demand, are
they also required to reguest service on demand? Is that in any of
the State modela? Mr. Ronbana, you made begin, but anyone who
would like to weigh in. I would like to know your thoughts OD what
is out there and working. What would be ideal. if anything. for us
to do.

Mr. RoVHANA. Well. I think that both Connecticut and Texas
have a rather balanced approach to thia and I think either one of
them is particularly good. Personally. I think the Connecticut Al:t
is the better of the two because it de8lI with the time.JI1'Ob1em that
I have been talking about today more direetly. Happily, in neither
of those States has anything b&d happened to the real estate mar­
ket because of the pas~ Of the Act. We haven't had,. you know.
assaults of thoUSlU1da telecom companies on P801'1e and there
hasn't been a-I don't think there has been~ diminution of the
value of the real estate. And certainly wouldn t want to _ that
happen.

Mr. TAUZIN. Would the gentlelady yield? I think she has raised
a good question. Do IU1Y of those statutes provide an obligation to
serve?

Mr. RoVHANA. I don't know of any that does.
Mr. TAUZIN. Balanced with the right to be served?
I thank the.-i'Dtlelady.
Ms. CASE. Communities that are entrenched within these forced

access communities and there is no competition in these commu­
nities because of the forced acce... because they have a legal and
enforceable right to be there. being the local incumbent. So you are
less likely to have choice and competition. We have zero choice and
competition right now for two new development deals in Connecti­
cut and in New Jersey. And the one community that I referenced

j
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that was in New York wu S')rviced, there were no CU5t:lmer SIlrvice
issues. They didn't even hav., an obligation to proVide f.ervice with·
in 90 days of a resident moving in. .

Ms. McCARTHY. Mr. Chairman, I apologize to the panel. Why I
was late was I sit on the Energy Power Subct.mmittee and we are
grappling with a similar priuc:iple there that we are tdkiDg. about
here in telecom-and the full committee and all these members will
deal with eventua1ly~fthis reciprocity, as we de~ate how en­
ergy is delivered into the home and the wiring that 11 in place now
to address these telecom issues will be critical to many of the
issues that we are grafpliDg with in another subcommi*tee.

So, Mr.C~ wolild rea11~~ to hear more thouaht on
this reciprocity idea and the ri ta that go both ways 11 you
wouldn't mind a moment more of' 'on by-

Mr. TAUZIN. Absolutely. The gentlelady controls the time. If any
of you wants to disc:uu thia with her. How does it work in a com·
petitiv_we understand a monopoly market. You have got a serv­
Ice. You have the right to put the wires in in service. But you also
have the service if you want your service. How does that work in
a competitive market? Ms. McCarthy has, I think. raised an ezcel­
lent question.

Mr. PESTANA. In New York State, the cable operators, IUCh as
Time Warner, have to ~rovide service to everybOdy. All residents
that want cable get semce, ~ardlessof how much it costs UI. The
competition, RCN in New York, obviously they just pick the right
buildings or the ones that have the right flnanejal solutioZlS for
them. So they compete unit-by-unit in some locatioZlS and they
compete on a bulk basis sometimes where we baaiJ':!!firt ezcluded
because we have the ~ui~ent there, but the rd sigDa an
agreement where everybody has to hook up to RCN. So we have
those kinds of situations. But we are requii'ed to serve everybody.

Ms. MCCARTHY. Mr. Ronbana, do you want to speak to thia
please?

Mr. TAUZIN. Yes, address the gentlelady. She controls the time.
Mr. RoUHANA. Yes, I think that there is a physical issue involved

here which is literally the number of places that network !DA'a.
structure has to be created ~sic::t~order to deliver service to
everyone. So what we have n . about today is ODe of the
impedimenta to actually going to as many places as possible which
is building access. And I said a little bit 8arlier that we have ROt
to get as many commercial places as we can so we can build the
infrastructure, then start to go to the residential markets. And that
you can't physically pt there any faster than you can get there,

, but slowing us down IS not going to get us there faster. So, by mak­
ing it harder for us to get into buildings, we won't speed up the
process of ~ttiDg to everyone.

So I don t know quite how to 8DSwer the -.9,uestion euept to say
physically we have to create the network. That is a ODe building
at a time thing. There are a million buildinn to build it to. W.
have~t to get access first to build to them. That is just commer­
cial. Then there is is it 30 million homes some much bigger number
of multiple dwelling units and then homes that heve to be eventu·
ally reached. And it is going to take a combined effort of multiple
carriers doing that to get an alternative infrastructure built across
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the country. And it is going to be cable providers and competitive
carriers, using a variety of technologies, that ultimately get us an
alternative infrastructure in all of th~ facilities we want. But.
clearly, that access, we don't have a shot at that. .

Ms. McCARTHY. Have you ever refused service when requesteci
by a building owner? "

Mr. RoUHANA. By a building owner?
Ms. MCCARTHY. Yes. .
Mr. RoUHANA. Building owners don't ask us for service, tenant.

do. If we get an order from a tenant we try to serve them, if our
network can get to them. It is a physical question. If we can get
our network to a- tenant, we want to serve them. We would like to
serve everybody.
. Ms. McCARTHY. Mr. Bitz.

Mr. BITZ. With due respect to my colleague next to me, we have
been turned down. We bave contracta with the firm that Mr.
Rouhana representa. We al80 have buildings where because I u­
sume they are not attractive, they have eIec:ted not to sip up on
those buildings. We have 102 in the Mid-Atlantic area.

So the issue of reciprocity is very important because right now
we have many buildiDp where _ would like to have service where
we can't because maylie they are too smal1 or the tenant miz is not
desirable from a telecommunicatiol18 service providers' perspective.
So that is an issue of concem to our industry, because, I have men­
tioned before, the real point that we are looking to is to have happy
tenants. The amount of revenue that we get out of this is really
very small. I think it is .8 cent. per square foot compared to $19
per square foot for rent. So it is infinitaima' relative to our overall
businesa model

Ms. McCARTHY. Mr. Ronbana
Mr. RoUHANA. I just need to respond to that because if there is

a place we haven't gone it is because we physica1ly can't get there.
I am back to my same issue. The proceaa of COl18trueting a network
aeross the entire Nation takea a period of time. Time is the No. 1
impediment to haviDI competition as quic1dy as POSIible. I mean,
you want to have it u fut u you can have it. Building acces. is
a key impediment to aettinl there. So we could get into a cireular
diacusaion about which came first, but the fact is, if we can't build
the network to placea, _ can't get to the next place.

Ms. MCCARTHY. Well, my oriJinal ~estion that I posed and di­
rected to you wu about the fact that if Federal l-.wation is need­
ed or created what should be in it? And this question of reciprocity
is one that I believe the subcommittee would entertain u a compo­
nent of that, if _ go down that path. And so that is why I was
seeking thought. on whether the question of reciprocity should be
in it. Let me hear from-what is your name? I am sorry-Mr.
Windhausen.

Mr. WINDHAUSEN. That's right. Thank you. Earlier there was ref­
erence made to Connecticut and Teua State statutel OIl theM
issues. They do not contain a reciprocity requirement, I imagine be­
cause the)' found it wasn't necesaary. These companies are common
carriers. They already have an obligation under the law to serve.
and to serve in a nonifiacriminatory basi•. I think the way the ec0­
nomics work out is once you are in a building and once you are
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wired, your incentive then, as the CLEC, as the competitor, is to
put as much traffic. onto . those facilities as possible. So it only
makes sense for you to serve as many consumers in that building
as want service. So there is no need for that kind of legislative re­
quirement for reciprocity because it will happen anyway, once the
access to the building is granted.

Mr. PRAK. It I might, Ms. McCarthy, on the questi.on of obligation
to serve, I represent the over-the-air television industry, KNBC,
Kansas City, for uample. We have been told by the Congreu and
by the FCC to build out digital television facilities to serve every­
one. Our concern ~ this is that we don't want landlorda .tanding
in the way of folks who reside in their buildinga being able to re­
ceive free, over-the-air television service, however they may receive
it, whether they receive it with an over-the-air antennae or through
cable or shortly, I gueu, there will be the opportuDity to receive
it through DBS.

Ms. MCCARTHY. Mr. Chairman, I am not sure there is any other
individual who wishes to speak. Mr. Sugrue?

Mr. TAUZIN. Any.other want to respond? .
Mr. BURNSIDE. Yel, Mr. Chairman, Ms. McCarthy, I would just

like to return, for a moment. to direct your focus to the cable com­
petition side, with res~ to your core question. When you palMe!
the 1996 Telecommumcationa Act. part of it was to create a concept
called "OVS" or open video systems. And one of the tbinp that tIie
cable industry has hard time with since you palled that Act is the
fact that, as an OVS operator, it is not reqti1red to adhere to the
franchising licenaing bUild out under the same terms and condi­
tions that the ezisting cable operator is required to build out.

However, I think you recolDized when you did that part of the
Act, that it was absolutely impollible to upect a new competitor,
a new entrant, comiDlr into a marketplace, to overbuild an GiatiD«
market which basically is a monopoly, even though 67 percent Of
the customers homes take it. You coUld not simply uk a new en­
trant to build out all of New York City at the same time and under
the same conditiona in which the new entrant 17 or 15 or 25 years

did.ago .
So I think it is a bit diaingenuoua for that industry to apect new

entrants on the cable side to be held to the same standarda as op­
posed to what I think you tried to achieve, and that was to live
a new entrant competition and opport1mity to get Btarted and then
extend its market. extend ita network, as it was Rnancia!}y and
physicallyj)OlIible.

Ms. McCARTHY. Mr. Sugrue.
Mr. SUGRUB. It I could just respond. Because I don't want to

leave the subcommittee coJifused about the Commilllrion'. attitude
toward its own juriacIiction in this areL The Commillioll has never
said aye or nay with rupect to telecommUDicationa I81'Yicea aDd
Winstar, for ezample. Part of that is the focus has been on video
because, in part, the law was sort of shaped a little bit with video
in mind. Part because WiDItar really wUl1't doing much when the
law passed and was being debated 4 years ago in 1995 and 1996.

Mr. TAUZIN. It is already an old law.
Mr. SUGRUE. In a way it is. We also have a Commilllrioll with

four new commillioner5 since the law passed and a new Wireleu
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Bureau chief and we tend to take a fresh look, shall ws say, at
these issues.

Mr. TAUZIN. Don'tuie that term.
Mr. SUGRUE. I know. I was deliberately provocative. But so I

don't want to mislead people. We want to look at this issue hard
and my endorsement of some clarification is just to mak~ our job
easier. frankly, if we had some.

Ms. MCCARTHY. Mr. Chairman. thank you both for thU hearing
and for the time you have given me to explore this question. I' ruf­
Iy would be curious to have statf look into the States nd how it is
working out there and appreciate the opportunity to be a part of
this. . .

Mr. TAUZIN. Thank ~u very much and thank we have a lot of
information that we will share with you on those State lawe and
at least as much background as we have gathered and, perhap.,
the witnessea who are uperiencin( real wond, as you lIlliei, in the
mud operations can give us some insight as to thefr specitlc obser­
vations on how well those State laws are worldnjr.

The Chair will recognize the ""!rin, minority member, Mr. Mar­
key for as much time as you shall~.

Mr. MARKEY. Thank you. Mr. Chairman, very much. I just want
to thank you for hol~ this hearini and for the -.llent f:ati­
mony that we received fiom the witn..... today. I think we pretty
much had the issue framed for us today. We have 90ice and video
and data industry that wanta to provide competition, lower prices, .
better service to the one-third of Americans that live in apartment
buildings and to busine.... that operate in 1arp structures acrou ..
the country. And, on the other hand, we have1egitimate concerns
on the part of the real ..tate industry: the tenant safety, constitu-
tional property right issues. compensation issues that all legiti-
mately are heine raised by the other side. . .

I think that our task is now very well framed for us. I think it
is important for us to pt it and get it resolved. And I would hope
that this would be the kick-off 0(our effort to find some common­
sense solution that 1eIIitimately deals with the issues raised by all
parties, but toward ttie aoa1 of ensuriD.I that there· is ~t:~rced
competition available for every tenant in America. And I you
for holdini the beariq. .

Mr. TAUZIN. I thank my friend. The Chair recognizes him.lelf. Let
me. at this point, mention that PCIA has also submitted testimony
for the record. Without objection, that testimony will be made as
part of the record.

[The prepared statement of PCIA follow.:]
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2183 Ro,bum HOB
W~DC20616

DEAR C_ TAUZIN: I _ III awnme'ld "* UId tb8 Tel mulcat:iDDa
Subcommittee Cor c:DIldlIctiDc thia ".... beuiDI OD tbe iuua of _ IIIl11ulti·teD­
ant buildi!IP by COIIl~t:MoW-IIIUDicat:iDDa pnMdua. PCIA, OD beIWI of ita
Wirel... BioadbaDd Alllance lIIemben. looka forward III worIIin& with tb8 Sub­
committee u it up.._ of pl'OlllOtina' wiNl.- bIoIdMnd alte1latifta Car tb8
milllona of lIIlell "....n••• and rioldattar__ora tb8t Uft and WlIdt ill lIIulti·
tenant buildinp. Aa you. 11I_ forward with your _oid_tion of tbla iuua. I hIlpe

'_.__... __ ...__._._~'-_._.-------_ .._- .•_-~----
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JAY KI1'cBIJf
Pi ...",

Penottol ComnuuaicatiGn. IIt.llutt7 A.,vi=ri""
co: ChainuD BUJ.y

Rallkiq Mem&.r DiDpll
Membeil ofTeI_mUllicaU- SUbcoauaittee

Mr. TAUZIN. Let me mu. a couple of comments. First of an. on
section 207, I think it is intereltiDg to note that one of the reaIODS
why sec:tion 207 is there wu to protect tha right of tha viewer to
put up an antennae and receive thes~ The concern there was
principally fClClU8d in on direct bTQ8dc",t televiaion-you are
right-it wu a video kind of concept.

But it wu dMigned to maP sure that, in fact, there wouldn't be
a denial in State law, locallawl, or property owners qreements
that would restrict one of tha pro.P8rty owners from, in fact, inItaJl·
ing a DBS dish and, therefore, o1feriD&' a competitive choice for the
local incumbent cable. That was sort of the genesis.~~ of the
section but it speW of viewers, not owners, which 18 inter­
esting. And I know the Commiulon Is wrestling with that. What
is the meaning of that term?

"'
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The Congress could well have said owners are not, you know: no
restrictions shall be allowed. to prevent owners, State laws, local
laws, agreementa' amo~ common owners, would prevent a single
owner from putting up an antennae and receiving some oC these
services. But the law said viewers, not owners. Does that mean,
then, that the owner oC the property can't stand between the view·
er, a tenant, and his right to have an antennae, whatever it takes
to receive these signals.

While we were thin!ring video and while the Internet is men­
tioned twice in the 1996 Ad, that is all the browser wun't even
invented until 1995. It was being invented at the same time we
were trying to write a law about switch networka and we weren't
even thinking about, you know, packet networkllike the Internet.
While all that is true, how does that law then, which was written
with a video coneept in mind. apply now to all sorts oC wireless
services and wired services, that will contain a lot more than
video? That, indeed, could be integrated services and by all ac­
counts will be integrated services. And those are interesting
thoughts that I think we are going to take with us from this hear·

my~ this testimony by PCIA. PCIA cal1a Cor a whole list or thinp
they think would help. I would touch on them real quicldy and just
to give you an idea of how complu we view this task. They ask
for nondisc:riminatory aceeaa to buildings. Well, how many? How
man)' P!Ople should have nondiscriminatory access to a single
building? You mentioned how many members now in your a.socia·
tion and that is growing. CLEC. are growing. Companies are I
mean, we have churned out all kinds of spectn1ml for all kinds of
new users and providers out there. And they all want to get to our
homes or our businesaea.

How many would have nondiscriminatory access to the aame
building? Would they have it over a common wire? Common anten·
nae? Or does everyone get to put their own system in? At what coat
to the landowner, the property righta concerns? That is not easy to
deal with.

PCIA mentions the carrier should uaume the colt of insulation
and damage cost. Well. did the monopoly incumbent telephone com­
pany have to pay Cor those costa? Did the owner have to pay Cor
them? Is the new entrant~ to be treated di1f'erently than the
incumbent when it comes to colt and installation of those systems?
How do you get parity there? II everybody free or is everybody
charged? And if you go everybody charged, who is goina to set the

, charges? Is government going to be setting prices heret Determin·
ing whether it should be $500 mnjrnum and whether or not when
I am in a hotel I should be charged that utre buck for a .10 call?
You know, Mr. Markey raises that issue. Do we get into that? Do
we dare go there?

No exclusivity. I notice the Florida statute, for example, touches
that, but it says no exclusivity forward. So that there is no abrogat­
ing existing contracts. But what is a contract has a 25-year term?
Take it or leave it. You want cable services, you can only have ours
for the next 25 years. When cable was a monopoly and de facto le­
gally then. And now all of a sudden we have got new competitors

,
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· who want to come'in. Well, we have got an exclusive contract for
· 25 years and nobody'should abrogate it. Not an euy little problem.

. No charges to tenants for uiating choice. Well, if the landowner
has a lot of charges or the provider hu additional charges to reach
that tenant, you m611n you can't PUI that on the tenant? And who

· can? Undllr what circumstancel? And how much? How much of an
add-on can you make? Do we get into that? In a competitive mar­
ketplace where we are trying to deregulate, down.me the FCC'I
role, how illue.:h do you really want the FCC involved in ell that,
guys and gala? '.

And it goes on. I' mean, they have got a whole lilt. For ezample.
. the reasonable compensation for the building ownera' a_I, rates
, to be bued on revenue. Well, again, are we going to get into ell

the criteria upon which rates are going to be baaed to compenlatA
for the use of buildings or acce.. to buildings to reach those view­
ers who now become not just viewers, but information service cua-­
tomers of the future?

The plate ia full. I say it again. Thank you very much. You have
enlightened us but you have also made our lives much more com­
plex and for that we thank you because that means our jobs will
continue.

The hearing stands acijourned.
[Whereupon, at 1 p.m., the subcommittee wu acijourned.l
[Additiorial material aubmitted for the record follows: .

STATDIZHT 01' THI: COJOII1NTI"t ASaoCIATIONI IN8TmmI
The COIIIJDunity Auociatloaa IDatltute (CAD I appnc:ia_ tM~ tilt ad­

dnsa tM SuMnnmi_ oa T,'mmmUDicatloaa, TridlI UId Coun_ Plr' Ida OIl
behalf of the udoa', ClIIId_inhml .-datloaa, CIllClPefttlwe UId pwm.d _u­
nid.. to provide tM fol1owlDc _meta oa the~01_ to builcl!.... UId fa..
ciUd.. by tIl_m uieatloa8~

Community .-datloaa tblfy rup~ a _petlt\ft '.h mUDicatloaa IJWtl8t.
place and are -rIriDI dllIaetly uid eltIctlwIy to _ tM teI_mUDicatloaa
servicer noquerted by __ta while -.uiDc tMt the deli"", 01 rudl~
doer DOt daiDap tM ruiNltrDtlal iJrfwtmeDt thet~ haft made in , ci..
tion proplll'ty.~, _unity .-dation __ta are.-ldq_.
futer. aDd more IOPhlatiiated till c mUDicatloaa capabi!itUL In .eepoaae to rudl
demande. __t bouU 01 dD..llUi, arelooldDc to .viable c~tiOIl ....... teJe.
communicatloaa _penin ,1IlI tM ad-u thet camJlMitiOll will
proc!u-.. m_ to proWle _ chanced UId aII'ordabIe -.1_ to tbeir __
munitler. If certaiII ~mUDicatioDrproYidarr haft DOt~ _ to _u­
nity uroe:iatloaa, it ir due to a lack 01 dam-nd for tIlelr.-..-. COJIcenI .,... pote.
tiel dame.. to P!'OP!".J. the -mty or abMace at available apace, or other rudl
legitimate _ It " DOt due to auoclation iDIz'aDri.pDce. ...•
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injury "'hiIe minjmjanl( the~~ common property, teIecommllDicatioDa
equipmeat, aDd ueociatiall. ruidetlta. Inu-I. it waufd IAboI' aaociationa with the
expensive £Dei buzd_ talk of tryiDI to hold teI8coalD:lIDicationa prvriden Iia·
bl. forp~" the fact,

Forud EIIl"1.-Sr-:e~ &1.Anti~ . .
Real iitate it • IlDlte _ aDd .......moa _ .,.. it ai_,. Umited. It it

simply DOt DOUibI. for CDIIUIlWlity~ to _moclate ut·WIIlmited Dum·
ber of provfclere. It ia tbia -Uty thet __ to mab t"clrM eat:r.r -.» aDDM1llur to
provid... alnady in the marketpJace. Not=.Li~-~_.~ 01 &dvanCinI
their immriiate IIuaiD.- plan, tbeJ aIM thet • eat:r.r erniJ'oo.
m.nt would enable them to pncIud. fUture compeliton by U-IJIDI equlpmeat aDd
wiriDr in u many~ u poeaibl. -.» lha'ti wvuId be DO ,....-iDiDI epace wben
Dew piovidan com. to

Not only wvuId such • ruIh to occupy .,.. IibIy -wt iD paar qaaIIty iJuotan..
tiona aDd iDcreaaed damap to commm PI..... t,. the ead -=er Would aIM aut·
f.r in such • fcm:ed eaU7 _9IroDmaDt becaua cmnpetltillD wvuId be Umited. A DeW
provider could be juat wbat the neldante ... bUt the .-latillD wvuId be pn­
C1uded &om addiq the .me. or subatitutiDr the new Plovider for an iDcwDlieDt
becaua providers and DOt the ueociatloa COD~ theepace .u-Uona. Comm...
nity auociatiou muat maiDteiD their rirbte aDd llaibilit)' to MIact • bel-_ 01
providers in onIer to napoo4 to raidat~ and anaun • wide .u-.ity
Of ..rvi_ within the property.

Forud EIIl" R"'- s.,;".,. Propwrty m.1aa1_
CAl~ COIIINU to .....,.i. thet~ reqaimneDt toraDr a c:ommWlity .-

dation to~t__ to~ for the iD8t8IIatioa 01 te', mllDicallaaa ___
m'Dt or wuiDI. in thea~ 01~com~tioa, wvuId violate the PlftIl AIUnil­
m.nt to th. United Stetea Coutitutloa eDd wvuId be the __ u thet lDYaIldated
by the United SteteaS~ Court in LoiYIte II.M~ T.IqrGmpC....a Ia
Loretto, the New YOlk Ratute noquind !laildinl _ to mab tbiIlr~~
availabl. for cable iD8taIIatioD, IIIIivIdIq aaly _iDal cmnpeoaatillD for· tbi ......
occupied. Th. Supreme Court ruled thet-thet iDataI1atloa amounted to • penn.MIIt
physical OCCUpatioD at the landlord'. propwty aDd thet _ the aIldateat ph,.!cal
occupation of property. in the .-- at compeoaatioD, ia • taJdDr.. '1'Iw Court fIIr.
ther reaMDed tbat pa1'IIWI8Dt occupancy 01 .,.. ia atiU •~ 01 priftte~
orty. rep.rdIeu at whether it ia doM by the Rate or • tblrd party .utborialid D)'
th. stete.-

Cone/lUI"'"
CAl eapr!y ant:ic:ipate8 the IfOWtb 01 additional compatitillD UIIOIII teI_m'Dli­

cations providers aDd~ thet suo:hcom~ ia beat fl!ata'8lI tJuoourb • he
and opea marketplace thet opantea with miDlm.1~ intruaiaG.

Inc:reaainll)', community ueociatioaa,~ to the daairw 01 tbeir raidata,
are onteriDr IOto coa_ with mul~1e lIDicallaaa providan to o&r • va­
riety of competitive~ to r-ideDt& M _ ~ _tel' the mubtpIace.
to afTer hiah qaaIIty, _= priced~ IlIch compatitillD will=~

My faRed eat:r.r poJJt:1 nDD I ••rily IIJDit the rljbta 01 CDIIUIl '11' ci.·
tions aDd their reed_ta simply to adftIIlia the buaiDiaa~ 01 ~
commUDic:atiou provtdare and Would be~te for • he IIW'Irat IlJlIWldad
on compatitioD aJid the ..... Cor priYata pa...... t,. Such. DOIkY wvuId ham.- the
dev.lo~m.Dtof. more competitive teI_m1lDications _vfromDant and~ the
"ation. commWlity ueociatillD~ to undue riab, .... aDd cba-.

Community auociationa muat NtaiD control ...... common property. wblch theY
maintain and p-. Juat u aU dI)' cIMDara or aandwicb aboPa _y DOt force their
....y onto COIIUIIOIl~ to sail their~ simply bacaua an .-ciatloa hu
contrected with _titlM, aaitbar a1ulWAI • -r-mllDicallaaa IIrovicIer
be allowed to toke ...... property it d_ DOt own simply bacaua other proviilen an
already there.

A telecommWlicallaaa providen _ to commWli.,. .-lallaaa Ie DOW aDd
should continua to be bUed on the CJl!aUty at .-.n_ ,t pIO¥idaa aDd the d_.nd
for thoIa ..rvi.... A reputable~ with. quality aarviawill be competitive
in tbia 'Dvironment. CoQIrea abiIuW~ aUcb cmnpelitloa rather thaD ....ta
artificial markets for providers ...HDI to .mel it.

• 458 U.s. 419.l02 s. Ct. 31M. 73 L. Ed. _ (l8l2l.
• L.ontto at 427.
•Lomto 458 U.s. a, 432. ...8.
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FinaIl,.. COJIII'HI shouId.be ann that thia iuue. hu beeD pnvioualJ ;""aicl.-.d
and rejaCtad~.tbir bod,.. by tha Federal CommWlicatillDaCommiuim and b,. DU­
meroua ltataa . tIIr8 aD4 ~tory bocItIs. It iI tima to put a stop to thia tDd-
1_ trek or p • who traftl1rom one ..,...mmaDtal aD=: UIOtbar in Much .
of IOmeone to iliJlON tha markatplace ralftial ud~ .~ that
should al_,. merit the demiIe of forced aDUy prOpouJa; To do othlnri:e Would
be a diuerYice l!I the nation'l 42 million commWlity uaociatioDh~ ;
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