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56

IfINC and/or any other subIoop element is ordered to be offered by ILECs as a UNE, the

simplest manner in which to execute access to the UNE is via a clearly identified connecting

block, or tie cable pairs, which separates ILEC and CLEC facilities and avoids joint access to

each parties facilities. Access by CLECs to ILEC plant, or ILEC access to CLEC plant, will only

lead to problems. Each party must therefore maintain total control over its own facilities.

Failure to do so will result in endless claims and counterclaims.

V. THE COMMISSION HAS NO LEGAL BASIS TO EXPAND THE DEFINITIONS
OF "CONDUIT" AND "RIGHT-OF-WAY" UNDER SECTION 224

The comments filed by various "utilities" as that term is defined under section 224 of the

Communications Act, as amended, as well as building owners, demonstrate that the Commission

is without authority to expand the definitions of the terms used in section 224 as proposed in the

NPRM. Furthermore, the legal analysis appended to the comments of RAA demonstrate that the

NPRM's proposed extension of 224 to facilities located inside buildings will cause a taking of

property. 56

As the utilities demonstrate, the Commission has no jurisdiction to mandate access to

privately owned rooftops or intrabuilding conduit or other facilities 57 Moreover, the law of real

property does not permit the Commission's parsing of the terms "right-of-way" and easement,

nor is there any statutory basis for the expansionist proposals of the NPRM. 58 These parties also

demonstrate that wireless attachments are not mandated by section 22459 Again, to the extent

Cooper, Carvin & Rosenthal, Constitutional Analysis of the FCC's Notice of Proposed
Rulemaking, FCC 99-141 (August 27, 1999), appended to RAA Comments, at 27-29.

57 FP&L Comments at 5-8,

58 FP&L Comments at 14-22
59 See, e.g., Comments of United Telecom Council and Edison Electric Institute at 10-14.
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that TSPs are WIlible to obtain access to MTEs because ofphysical limitations, the availability of

unbundled subloops obviates the need for any unwarranted expansionist construction of section

224.

CONCLUSION

For the foregoing reasons, BellSouth agrees with the Real Access Alliance that this

proceeding is unnecessary and should be tenninated without the adoption of new rules as

proposed in the NPRM.60

Respectfully submitted,

BELLSOUTH CORPORATION

M. Robert Sutherlana
Theodore R. Kingsley

Its Attorneys

Suite 1700
1155 Peachtree Street, N. E.
Atlanta, Georgia 30306-3610
(404) 249-3392

Date: September27,1999

60 Real Access Alliance at 2.
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